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STATE  Ex  Eel.  v.  LA  FOLLETTE. 

(196  P«e.  412.) 

InJimetiQii — ^Appeal  ftom  Jcdguent  Declaring  Guilty  of  Oontempt 
in  Diaobeying  Unappealable  Order. 

1.  One  declared  guilty  of  contempt  for  disobedience  of  a  tempo* 
rary  mandatory  injunction  can  appeal  from  the  judgment  under 
Section  684,  Or.  L.,  and  such  an  appeal  in  the  contempt  proceeding 
brings  np  for  consideration  the  question  of  the  validity  of  the 
temporary  injunction^  even  if  the  order  for  the  injunction  be  non- 
appealable. 

Contempt — Oonrte  have  Power  to  Enforce  Orders  Whetber  Wisely 
or  Inconsiderattiy  Made. 

2.  Courts  have  power  to  enforce  observance  of  their  orders  by 
employing  contempt  proceedings,  and  the  power  is  not  dependent 
upon  whether  an  order  has  been  wisely  or  inconsiderately  made,  and 
if  a  court  has  power  to  make  a  given  order  it  also  has  power  to 
compel  obedience  to  that  order  until  such  time  as  the  order  is  va- 
cated, since  a  party  has  his  remedy  by  appeal  and  cannot  attack 
the  order  in  a  collateral  proceeding  for  mere  irregularity. 

Oontempt — One  Disobeying  Void  Order  not  Subject  to  Punishment 
for  Oontempt. 

3.  If  an  order  is  void  because  made  without  jurisdiction,  a  party 
disobeying  it  is  not  guilty  of  contempt  of  court. 

Injunction — Order  for  Temporary  Injunction  Void  in  Absence  of 
Undertaking  —  Disobedience  of  Temporary  Injunction  Issued 
Without  XTndertalcing  not  Contempt. 

4.  In  an  action  against  fruit-growers  for  specific  performance  of 
a  contract  to  deliver  loganberries  for  ten  years  at  a  minimum  price 
of  four  cents  per  pound,  where  defendants  claimed  that  they  were 

4.  For  authorities  passing  on  the  question  of  disobedience  of 
void  order  as  contempt,  see  notes  in  1  Ann.  Cas.  121;  16  L.  &  A* 
(K.  8.)  1063. 
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entitled  to  nine  cents  a  pound  for  the  year  and  plaintiff  claimed 
they  were  entitled  to  only  five  and  one-half  cents  a  pound,  an  order 
for  a  temporary  injunction  against  sale  of  the  berries  by  defend- 
ants to  other  than  plaintiff  providing  for  payment  of  five  and  one- 
^alf  cents  to  the  defendants  direct  and  three  and  one-half  cents 
to  the  clerk  of  court  to  await  the  result  of  the  trial,  was  abso- 
lutely void  in  the  absence  of  an  undertaking,  under  Section  417, 
Or.  L.,  and  disobedience  thereof  did  not  constitute  contempt. 

From  Marion:  George  G.  Bingham,  Judge. 

Department  1. 

This  proceeding  was  brought  in  the  name  of  the 
state  upon  the  relation  of  the  Salem  King's  Products 
Company,  a  corporation,  against  J.  W.  La  Follette 
for  an  alleged  contempt  of  court.  The  Circuit  Court 
held  that  La  Follette  was  guilty  of  a  contempt  of 
court  on  account  of  having  willfully  disobeyed  a  pre- 
liminary injunction  issued  in  a  suit  begun  by  the 
Salem  King's  Products  Company  against  J.  W.  La 
Follette.  There  was  a  judgment  sentencing  La 
Follette  to  be  punished  by  a  fine  of  $100,  and  he 
appealed. 

Under  date  of  July  30,  1917,  J.  W.  La  Follette  en- 
tered into  a  contract  whereby  he  agreed  to  sell  to  the 
Salem  King's  Products  Company,  all  the  logan- 
berries grown  on  11  acres  of  land,  owned  by  him, 
during  the  period  of  10  years  beginning  with  1918  and 
ending  with  1927.  The  contract  fixed  four  cents  per 
pound  as  the  price  to  be  paid  for  the  loganberries; 
but  attached  to  the  contract  and  made  a  part  of  it 
was  a  rider  reading  as  follows: 

*'If  Salem  King's  Products  Co.  raises  their  buying 
price  to  other  growers  in  1918,  or  thereafter,  this 
contract  will  automatically  conform  with  that  price." 

The  form  of  the  contract  is  exactly  like  the  con- 
tract exemplified  in  full  in  Salem  King's  Products 
Co.  V.  Ramp,  post,  p.  329  (196  Pac.  401). 
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La  FoUette  delivered  all  or  at  least  most  of  the 
crop  raised  by  him  in  1918.  He  refused,  however, 
to  deliver  his  1919  crop.  Before  and  at  the  begin- 
ning of  the  picking  season  of  1919  the  market  price 
of  loganberries  had  advanced  to  nine  cents.  The 
Salem  King's  Products  Company  had  in  the  spring 
of  1919  made  certain  contracts  for  berries  at  five 
cents  per  pound,  and  in  addition  the  company  had 
promised  to  pay  a  bonus  of  one  half  a  cent  per 
pound  to  growers  with  whom  it  had  made  term 
contracts. 

A  few  days  before  La  FoUette  began  picking  his 
1919  crop,  as  well  as  upon  prior  occasions,  he  told 
officers  of  the  company  that  he  would  not  deliver  any 
berries  to  the  corporation  unless  paid  the  market 
price,  because,  as  he  claimed,  he  was  entitled  under 
the  terms  of  the  rider  to  receive  the  market  price 
which  exceeded  four  cents  per  pound.  The  officers 
of  the  company  told  La  FoUette  that  the  company 
would  pay  only  five  and  one-half  cents  for  the  1919 
crop  because,  as  the  company  claimed,  it  was  obliged 
to  pay  more  than  four  cents  only  in  the  event  it 
actually  bought  berries  at  an  advanced  price,  and 
even  then  the  advanced  price  actually  paid  by  the 
company  and  not  the  market  price  constituted  the 
measure  of  the  price  to  be  paid  to  La  FoUette;  and 
since  the  company  had  actually  contracted  for  ber- 
ries at  five  cents  and  had  agreed  to  pay  a  bonus  of 
one  half  a  cent  the  officers  of  the  company  told  La 
FoUette  that  the  limit  of  the  company's  liability 
under  the  terms  of  the  contract  was  five  and  one-half 
cents  per  pound.  In  short,  the  respective  conten- 
tions of  the  litigants  in  the  instant  case  are  similar 
to  the  respective  contentions  of  the  parties  in  Salem 
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King's  Products  Co.  v.  Ramp ^ post,  p.  329  (196  Pac. 
401). 

La  FoUette  commenced  picking  on  or  about  July  1, 
1919.  The  crop  amounted  ^^to  about  33  tons.'*  La 
FoUette  had  picked  about  16i/^  tons  of  loganberries 
and  had  delivered  all  of  them  to  the  Equity  Queen 
Canning  Company  when  on  July  10,  1919,  the  Salem 
King's  Products  Company  began  a  suit  to  compel 
La  Follette  specifically  to  perform  his  contract  by  de- 
livering the  remainder  of  his  loganberries  to  the  Salem 
King's  Products  Company  and  also  to  compel  him  to 
account  for  the  berries  which  he  had  delivered  to  the 
Equity  Queen  Canning  Company.  The  complaint 
was  filed  on  July  10th,  and  the  sunmions  was  served 
on  July  11th.  Affidavits  for  and  against  a  tempo- 
rary injunction  were  filed  on  July  11th  and  12th ;  and 
on  July  12th  the  Circuit  Court  issued  a  temporary 
mandatory  injunction  conmianding  La  Follette  to  de- 
liver the  remainder  of  his  loganberry  crop  to  the 
Salem  King's  Products  Company  and  conmaanding 
the  Salem  King's  Products  Company  to  pay  directly 
to  La  Follette  five  and  one-half  cents  for  every 
pound  of  berries  delivered  by  him,  and  to  pay  to  the 
clerk  of  the  court  an  additional  three  and  one-half 
cents  per  pound  to  be  held  by  the  clerk  until  the  final 
determination  of  the  suit.  Eesolved  to  its  final 
analysis,  the  controversy  between  La  Follette  and  the 
Salem  King's  Products  Company  was  one  concerning 
the  price  to  be  paid;  for  La  Follette  was  willing  to 
sell,  provided  he  received  the  market  price  for  his 
berries.  La  Follette  demanded  nine  cents  per 
pound,  the  market  price;  the  company  was  willing  to 
pay  five  and  one-half  cents;  and  hence  the  difference 
between  five  and  one-half  and  nine  cents,  or  three 
and  one-half  cents  per  pound,  was  the  amount  in  dis- 
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pute.  The  court  required  the  payment  of  three  and 
one-half  cents  per  pound  to  the  clerk  with  a  view  of 
returning  the  money  to  the  company  in  the  event  the 
court  ultimately  determined  that  the  company  was 
entitled  to  receive  the  berries  at  five  and  one-half 
cents,  or  of  paying  it  to  La  FoUette  in  the  event  the 
court  finally  decided  that  he  was  entitled  to  the 
market  price.  La  FoUette  appealed,  or  at  least  at- 
tempted to  appeal,  from  the  order  directing  the  issu- 
ance of  the  temporary  injunction  by  serving  and  filing 
on  July  15th  a  notice  of  appeal  together  with  an 
undertaking  on  appeal. 

On  July  16,  1919,  the  Salem  King's  Products  Com- 
pany caused  an  aflBdavit  to  be  filed  pursuant  to  Sec- 
tion 673,  Or.  L.,  as  a  basis  for  a  contempt  proceeding 
against  J.  W.  La  FoUette.  The  affidavit  recited  the 
fact  that  a  suit  had  been  begun  by  the  Salem  King's 
Products  Company  against  La  FoUette  for  the  pur- 
pose of  compelling  him  specificaUy  to  perform  his  con- 
tract for  the  delivery  of  loganberries.  The  affidavit 
related  the  fact  that  a  temporary  mandatory  injunc- 
tion had  been  issued  and  also  recited  the  terms  of  the 
injunction.  The  affidavit  further  stated  that  on  July 
12th,  14th,  15th,  and  16th,  La  FoUette  had  sold  large 
quantities  of  berries  to  the  Equity  Queen  Canning 
Company  and  had  failed  to  make  any  deliveries  to 
the  Salem  King's  Products  Company. 

On  July  17th  La  FoUette  first  demurred  to  the  affi- 
davit and  then  answered  by  filing  a  general  denial. 
On  the  same  day,  July  17th,  there  was  a  trial,  which 
terminated  in  the  judgment  and  sentence  involved  in 
this  appeal.  Bevbbsed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  John  Bayne  and  Messrs.  Smith  <&  Shields,  with 
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oral   arguments   by   Mr.   Bayne    and   Mr.   Roy   F. 
Shields. 

For  respondent  there  was  a  brief  over  the  names 
of  Mr.  Prescott  W.  Cookingham  and  Mr.  James  G. 
Heltzel,  with  an  oral  argmnent  by  Mr.  Cookingham. 

HAEBIS,  J. — ^1.  It  must  be  remembered  that,  so 
far  as  the  record  here  discloses,  up  to  the  moment  when 
La  FoUette  was  adjudged  guilty  of  contempt  and 
sentenced  to  pay  a  fine  of  $100,  the  suit  in  equity 
brought  by  the  Salem  King's  Products  Go.  v.  La 
FoUette  had  proceeded  no  further  than  the  filing  of 
the  complaint,  service  of  summons  and  complaint  on 
La  FoUette,  and  the  issuance  of  the  preliminary 
mandatory  injunction.  The  issues  between  the  par- 
ties had  not  yet  been  defined,  for  the  time  for  an- 
swering the  complaint  in  the  suit  had  not  yet  ex- 
pired ;  nor  had  La  FoUette  yet  filed  an  answer.  The 
record  does  not  tell  us  about  the  result  of  the  suit  in 
equity;  nor,  indeed,  is  the  final  outcome  of  that  Uti- 
gation  material  here.  In  the  instant  case  we  are 
concerned  with  nothing  except  the  contempt  proceed- 
ing. It  must  be  remembered,  too,  that,  regardless  of 
whether  or  not  the  order  granting  a  temporary 
mandatory  injunction  is  an  appealable  order.  La 
FoUette  has  an  unquestioned  right  to  appeal  from 
the  judgment  declaring  him  guilty  of  a  contempt  be- 
cause Section  684,  Or.  L.,  expressly  grants  a  right  of 
appeal,  and  State  v.  O'Day,  41  Or.  495,  499  (69  Pac. 
542),  is  a  precedent  for  holding  that  the  appeal  from 
the  judgment  rendered  in  the  contempt  proceeding 
*' brings  up  for  consideration''  the  question  of  the 
validity  of  the  temporary  injunction,  even  though  it 
be  assumed  or  held  that  the  order  for  the  injunction 
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is  a  nonappealable  order:  See  also:  State  ex  rel.  v. 
Gray,  42  Or.  261,  265  (70  Pac.  904,  71  Pac.  978). 

2,3.  In  the  very  nature  of  things  courts  must  and 
do  have  power  to  enforce  observance  of  their  orders 
by  employing  contempt  proceedings.  The  power  to 
enforce  obedience  is  not  dependent  upon  whether  an 
order  has  been  wisely  or  inconsiderately  made.  If  a 
court  has  power  to  make  a  given  order,  it  also  has 
power  to  compel  obedience  to  that  order  until  such 
time  as  the  order  is  vacated.  It  is  no  defense 
against  a  contempt  proceeding  to  say  that  the  order 
which  has  been  disobeyed  was  not  justified  by  the 
facts,  or  was  erroneously  or  improvidently  made;  be- 
cause the  party  has  his  remedy  by  appeal  and  he 
cannot  in  a  collateral  proceeding  attack  the  order  for 
mere  irregularities:  State  ex  rel.  v.  Downing,  40  Or, 
309,  321  (58  Pac.  863,  66  Pac.  917).  If,  however,  an 
order  is  void  because  made  without  jurisdiction,  then 
a  party  can  question  the  validity  of  the  order  and 
can  prevent  punishment  as  for  a  contempt.  An 
order  which  is  absolutely  void  is  only  a  seeming 
order  and  in  truth  is  no  order  at  all ;  and  hence  when 
a  party  refuses  to  obey  a  void  order  he  has  in  reality 
not  been  guilty  of  refusing  to  obey  an  order  of  the 
court:  6  B.  C.  L.  505;  McHenry  v.  State,  91  Miss. 
562  (44  South.  831,  16  L.  R.  A.  (N.  S.)  1062) ;  Smith 
V.  People,  2  Colo.  App.  99  (29  Pac.  924).  Stated 
broadly,  a  party  cannot  be  guilty  of  contempt  of 
court  for  disobeying  an  order  which  the  court  had  no 
authority  of  law  to  make :  State  v.  District  Court,  21 
Mont.  155  (53  Pac.  272,  69  Am.  St.  Rep.  645).  Of 
course,  the  Circuit  Court  has  jurisdiction  and  there- 
fore power  to  decide  the  suit  in  equity  brought  by  the 
Salem  King's  Products  Company  against  La 
PoUette;  and  yet  even  though  the  court  has  general 
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jurisdiction  over  that  suit  in  equity,  La  FoUette  can- 
not be  held  guilty  of  contempt  if  the  temporary  in- 
junction disobeyed  by  him  was  made  in  the  ancillary 
proceeding  without  jurisdiction,  because  if  the  order 
was  made  without  jurisdiction  it  was  absolutely  void : 
McHenry  v.  State,  91  Miss.  562  (44  South.  831,  16 
L.  R.  A.  (N.  S.)  1062) ;  Smith  v.  People,  2  Colo.  App. 
99  (29  Pac.  924).  The  only  question  to  be  considered 
is  whether  the  court  had  jurisdiction  to  order  the  in- 
junction, and  the  question  whether  the  court  erred  or 
the  power  was  improvidently  exercised  is  not  in- 
volved; Court  Rose,  F.  of  A.,  v.  Corna,  279  111.  605 
(117  N.  E.  144). 

4.  The  plaintiff  did  not  furnish,  nor  did  the  Cir- 
cuit Court  require,  an  undertaking.  The  payment  of 
three  and  one-half  cents  per  pound  to  the  clerk  was 
designed  as  a  substitute  for  an  undertaking.  The 
only  question  for  decision  is  whether  the  failure  to 
give  an  imdertaking  rendered  the  injunction  void. 
In  this  state,  as  in  most  states,  there  is  a  statute  re- 
quiring the  plaintiff  to  furnish  an  undertaking  before 
a  preliminary  injunction  can  be  allowed.  This  legis- 
lation was  enacted  in  order  to  remedy  an  evil.  Issu- 
ance of  temporary  injunctions  which  were  afterwards 
dissolved  upon  final  hearing  oftentimes  caused  dam- 
ages to  the  enjoined  party;  and  yet,  no  matter  how 
serious  the  damages  may  have  been,  neither  law  nor 
equity  furnished  a  remedy,  because  the  damages 
were  supposed  to  have  been  caused  by  the  judgment 
and  order  of  the  court  and  not  by  the  plaintiff,  if  he 
did  nothing  more  than  sue  in  good  faith.  The  in- 
justice which  so  often  flowed  from  injunction  orders, 
for  the  consequences  of  which  the  courts  alone  were 
responsible  under  the  law,  prompted  legislatures  to 
enact  statutes  requiring  the  giving  of  an  undertaking 
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as  a  condition  precedent   for   the   allowance    of   a 
temporary  injunction:  State  ex  rel.  v.  Williams,  221 
Mo.  227  (120  S.  W.  740). 
Onr  statute,  Section  417,  Or.  L.,  reads  as  follows: 

"An  injunction  may  be  allowed  by  the  court,  or 
judge  thereof,  at  any  time  after  the  commencement 
of  tiie  suit  and  before  decree.  Before  allowing  the 
same,  the  court  or  judge  shall  require  of  the  plain- 
tiff an  undertaking,  with  one  or  more  sureties,  to  the 
effect  that  he  will  pay  all  costs  and  disbursements 
that  may  be  decreed  to  the  defendant,  and  such  dam- 
ages, not  exceeding  an  amount  therein  specified,  as 
he  may  sustain  by  reason  of  the  injunction  if  the 
same  be  wrongful  or  without  sufficient  cause. '^ 

The  language  of  the  statute  is  imperative,  for  the 
wording  is  **  before  allowing  same,  the  court  or  judge 
shall  require  of  the  plaintiff  an  undertaking^': 
Henderson  v.  TUlamook  Hotel  Co.,  76  Or.  379,  387 
(148  Pac.  57,  149  Pac.  473).  This  statute  in  effect 
declares  that  judges  and  courts  are  without  jurisdic- 
tion and  therefore  without  power  to  allow  temporary 
injunctions  unless  an  undertaking  is  first  filed. 

The  relator  suggests  that  the  payment  of  money 
into  court  is  not  only  equivalent  to  but  better  than 
an  undertaking.  The  answer  to  this  suggestion  is 
that  the  statute  commands  the  giving  of  an  under- 
taking and  makes  no  provision  for  the  deposit  of 
money  in  lieu  of  an  undertaking.  If  the  legislature 
had  intended  that  a  money  deposit  should  be  the 
equivalent  of  an  undertaking,  it  would  have  made 
provision  for  the  deposit  of  money  just  as  it  did  in 
the  case  of  giving  bail  after  an  arrest.  Moreover, 
the  payment  of  three  and  one-half  cents  per  pound  to 
the  clerk  did  not  furnish  the  same  security  as  an 
undertaking.  The  undertaking  required  by  statute 
secures   the   defendant  for  his   costs   and   disburse- 
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ments  as  well  as  for  his  damages.  It  is  true  that 
the  court  fixes  the  amount  of  the  undertaking  and 
that  the  court  in  the  instant  case  did  &z  the  amount 
of  money  to  be  paid  into  court;  but  it  is  also  true 
that  the  amount  paid  into  court  was  security  only 
for  the  berries  themselves  and  there  was  no  security 
at  all  for  the  defendant's  costs  and  disbursements. 
If  an  undertaking  had  been  filed  it  would  have  been 
security  for  the  whole  amount  of  costs  and  disburse- 
ments in  addition  to  the  security  for  damages,  re- 
gardless of  the  amount  fixed  in  the  undertaking,  as 
the  limitation  of  amount  fixed  in  the  undertaking 
applies  only  to  the  amount  of  the  damages :  Officer  v. 
Morrison,  54  Or.  459  (102  Pac.  792). 

The  giving  of  an  undertaking  is  indispensable. 
The  court  could  not  dispense  with  that  which  the 
legislature  has  declared  to  be  indispensable:  Swope 
V.  Seattle,  35  Wash.  69  (76  Pac.  517).  Although  the 
court  acquired  jurisdiction  over  the  suit,  it  did  not 
acquire  jurisdiction  to  allow  a  preliminary  injunc- 
tion in  the  ancillary  proceeding  attempted  to  be 
prosecuted  by  the  plaintiff.  The  failure  to  give  the 
undertaking  rendered  the  order  for  the  injunction 
absolutely  void;  and  therefore  La  FoUette  cannot  be 
punished  as  for  a  contempt.  Although  there  are  a 
few  adjudications  to  the  contrary,  the  overwhelming 
weight  of  judicial  opinion  is  in  accord  with  our  con- 
elusion:  State  V.  Greene,  48  Neb.  327  (67  N.  W.  162) ; 
State  ex  rel  v.  McQuillin,  260  Mo.  164  (168  S.  W. 
924);  State  ex  rel.  v.  Williams,  221  Mo.  227  (120 
S.  W.  740);  Castleman  v.  State,  94  Miss.  609  (47 
South.  647) ;  Baher  v.  Meisch,  29  Neb.  227  (45  N.  W. 
685) ;  Ex  parte  Miller,  129  Ala.  130  (30  South.  611,  87 
Am.  St.  Rep.  49) ;  Baur  v.  Wilkes-Bar  re  L.  Co.,  259 
Pa."   St.   117    (102   Atl   430);   Boykin  v.   Patterson 
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(Tex.  Civ.  App.),  214  S.  W.  611;  Griffith  v.  State 
(Tex.  Civ.  App.),  210  S.  W.  293;  McHenry  v.  State, 
91  Miss.  562  (44  South.  831,  16  L.  R.  A.  (N.  S.) 
1062);  SmUh  v.  People,  2  Colo.  App.  99  (29  Pac. 
924) ;  MacWalters  v.  Stockslager,  29  Idaho,  803  (162 
Pac  671) ;  Diehl  v.  Frie^ter,  37  Ohio  St.  473;  Lawton 
V.  Richardson,  115  Mich.  12  (72  N.  W.  988).  See, 
also:  Western  Academy  Beatix  Arts  v.  Be  Bit,  101 
"Wash.  42  (171  Pac.  1036);  Swope  v.  Seattle,  35 
Wash.  69  (76  Pac.  517);  1  Spelling  on  Injunctions 
(2  ed.),  §935;  Witbslow  v.  Nayson,  113  Mass.  411; 
Conley  v.  Brewer  (W.  Va.),  102  S.  E.  607. 
The  judgment  is  reversed.  Bevbbsbd. 

BuBKETT,   C.   J.,  and   Johits   and  McBbidb,   JJ., 
concur. 


Argaed  Febraaiy  2,  reveised  March  22,  1921. 

SALEM    KING'S    PRODUCTS     CO.    v.    LA 

FOLLETTE. 

(196  Pac.  416.) 

Affpaal  and  Error— Bight  of  Appeal  Only  Statutory. 

1.  The  right  of  appeal  exists  only  when  some  statute  gives  it, 
and  therefore  a  party  cannot  maintain  an  appeal  unless  his  cause 
eomes  within  the  embrace  of  a  statute  granting  the  right  of  appeal. 

AjWeal  and  Error— ''Order  Final''  When  It  Determines  the  Bights 
of  the  Parties. 

2.  An  order  is  ''final"  for  the  purpose  of  an  appeal  under  Section 
548,  Or.  L.,  when  it  determines  the  rights  of  the  parties,  and  no 
further  questions  can  arise  before  the  court  rendering  It  except 
Bueh  as  are  necessary  to  be  determined  in  carrying  it  into  effect. 

Appeal  and  Error — ^Nonappealable  Order  Bevlewed  on  Appeal  from 
Judgment  or  Decree. 

3.  An  intermediate  order  which  affects  a  substantial  right  of  a 
party,  even  though  not  appealable,  may  nevertheless  be  reviewed 
on  appeal;  but  it  is  brought  by  an  appeal  to  the  appellate  court 
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from  a  judgment  or  decree  and  not  by  an  appeal  from  the  order 
itself,  under  Sections  534,  548,  549,  Or.  L. 

Appeal  and  XSrror—Void  Jadgments  and  Decrees  Appealable. 

4.  Void  judgments  and  decrees,  even  though  entered  after  de* 
fault,  are  appealable  under  Section  534,  Or.  L. 

Appeal    and   Error— Void    Order   Oraating  PreUminary   Injnnctton 
Appealable— "Final  Order." 

5.  If  an  order  is  absolutely  void  because  made  without  juris- 
diction, it  is  final  in  its  legal  significance  and  is  therefore  appeal- 
able under  Sections  548,  549,  Or.  L.,  and  hence  an  appeal  would  lie 
from  an  absolutely  void  order  granting  a  preliminary  injunction. 

From  Marion:  Geobgs  G.  Bingham,  Jndge. 

Department  1. 

This  is  an  appeal  from  an  order  of  the  Circuit 
Court  granting  a  preliminary  injunction. 

Salem  King's  Products  Company,  a  corporation, 
began  a  suit  to  compel  J.  W.  La  FoUette  specifically 
to  perform  a  contract  for  the  delivery  of  loganberries 
raised  by  him.  La  FoUette  had  delivered  about  half 
of  his  1919  crop  to  the  Equity  Queen  Canning  Com- 
pany, when  the  Salem  King's  Products  Company 
applied  for  a  preliminary  injunction.  After  consid- 
ering affidavits  filed  by  the  plaintiff  in  support  of  and 
by  the  defendant  against  the  application,  the  Circuit 
Court  granted  a  preliminary  mandatory  injunction 
commanding  La  FoUette  to  deUver  to  the  plaintiff  all 
that  then  remained  of  his  1919  crop  of  berries.  This 
order  of  injunction  was  made  without  requiring  the 
plaintiff  to  file  an  undertaking.  The  defendant  re- 
fused to  obey  the  injunction,  and  because  of  such  dis- 
obedience he  was  adjudged  guilty  of  contempt  and 
sentenced  to  pay  a  fine.  La  FoUette  appealed  from 
the  judgment  rendered  in  the  contempt  proceeding, 
and  he  also  appealed  from  the  order  granting  the  in- 
junction. 
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It  will  not  be  necessary  to  restate  here  all.  the  facts 
material  to  this  appeal,  for  a  complete  account  of  all 
the  essential  facts  will  be  found  in  the  opinion  ren- 
dered by  us  on  the  appeal  from  the  judgment  in  the 
contempt  proceeding  entitled  State  ex  rel.  Salem 
King^s  Products  Co.  v.  La  Follette,  and  reported 
ante,  p.  1  (196  Pac  412).  Ebvbrsbd. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  John  Bayne  and  Messrs.  Smith  &  Shields,  with 
oral  arguments  by  Mr.  Bayne  and  Mr.  Roy  F. 
Shields. 

For  respondent  there  was  a  brief  over  the  names 
of  Mr.  Prescott  W.  Coohingham  and  Mr.  James  G. 
Heltzel,  with  an  oral  argument  by  Mr.  Coohingham. 

HABBISy  J. — ^In  the  opinion  rendered  by  us  in 
State  ex  rel.  Salem  King's  Products  Co.  v.  La 
Pollette,  ante,  p.  1  (196  Pac.  412),  we  held  that 
the  order  allowing  the  preliminary  mandatory  injunc- 
tion was  absolutely  void,  for  the  reason  that  no 
undertaking  was  required  of  or  given  by  the  plaintiflf. 
In  the  instant  appeal  La  FoUette  is  contending  that 
since  the  order  allowing  the  preliminary  injunction 
is  void  it  is  appealable. 

1.  The  right  of  appeal  exists  only  when  some  stat- 
ute gives  itf  and,  therefore,  a  party  cannot  maintain 
an  appeal  unless  his  cause  comes  within  the  embrace 
of  a  statute  granting  the  right  of  appeal:  Sears  v. 
Dunbar,  50  Or.  36,  38  (91  Pac.  145) ;  Sturgis  v.  Stur- 
gis,  51  Or.  10, 13  (93  Pac.  696,  131  Am.  St.  Rep.  724, 
15  L.  E.  A.  (N.  S.)  1034) ;  Clay  v.  Clay,  56  Or.  538, 
541  (108  Pac  119, 109  Pac.  129);  Portland  v.  Notting- 
ham, 58  Or.   1,  4   (113  Pac.   28);  Blumauer-Frank 
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Drug  Co.  v.  Horticultural  Fire  Relief  of  Oregon,  59 
Or.  58  (112  Pac.  1084) ;  Macartney  v.  Shipherd,  60  Or. 
133,  134  (117  Pac.  814,  Ann.  Gas.  1913D,  1257) ;  Lewis 
V.  Chamberlain,  61  Or.  150,  152  (121  Pac.  430) ;  Staie 
ex  rel.  v.  Simpson,  69  Or.  93,  99  (137  Pac.  750,  138 
Pac  467) ;  Livesley  v.  Landon,  69  Or.  275,  281  (138 
Pac.  853) ;  Baskin  v.  Marion  County,  70  Or.  363,  364 
(141  Pac.  1014) ;  Knight  v.  Beyers,  70  Or.  413,  419 
(134  Pac.  787). 

We  mnst  therefore  look  to  onr  statutes  to  ascer- 
tain whether  the  order  complained  of  by  the  defend- 
ant is  appealable.  An  action  terminates  in  a  judg- 
ment: Section  179,  Or.  L.  A  suit  ends  in  a  decree: 
Section  409,  Or.  L.  Every  direction  of  the  court  or 
judge  made  or  entered  in  writing  and  not  included 
in  a  judgment  or  decree  is  denominated  an  order: 
Section  534,  Or.  L.  All  judgments  and  decrees  are 
appealable,  except  judgments  or  decrees  given  by  con- 
fession or  for  want  of  an  answer;  for  by  the  express 
terms  of  Section  549,  Or.  L.,  *'any  party  to  a  judg- 
ment or  decree  other  than  a  judgment  or  decree 
given  by  confession,  or  for  want  of  an  answer,  may 
appeal  therefrom.^'  Some,  but  not  all,  orders  are 
appealable;  for  we  read  in  Section  548,  Or.  L.,  as 
follows : 

**A  judgment  or  decree  may  be  reviewed  as  pre- 
scribed in  this  chapter,  and  not  otherwise.  An  order 
affecting  a  substantial  right,  and  which  in  effect  de- 
termines the  action  or  suit  so  as  to  prevent  a  judg- 
ment or  decree  therein,  or  an  interlocutory  decree  in 
a  suit  for  the  partition  of  real  property,  defining  the 
rights  of  the  parties  to  the  suit  and  directing  sale  or 
partition,  or  a  final  order  affecting  a  substantial 
right,  and  made  in  a  proceeding  after  judgment  or 
decree,  or  an  order  setting  aside  a  judgment  and 
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granting  a  new  trial,  for  the  purpose  of  being  re- 
viewed, shall  be  deemed  a  judgment  or  decree.'* 

2.  It  will  be  observed  that  Section  548,  Or.  L.,  de- 
fines the  classes  of  orders  which  are  appealable  and 
further  declares  that  such  orders  are  deemed  judg- 
ments or  decrees.  A  judgment  or  decree  may  be 
characterized  as  a  finality;  and  a  reading  of  section 
548,  Or.  L.,  makes  it  manifest  that  the  classes  of 
orders  therein  mentioned  either  possess  or  partake  of 
the  quality  of  a  finality.  This  thought  runs  through- 
out our  judicial  precedents;  and  accordingly  it  has 
been  held  that  an  order  is  final  for  the  purposes  of 
an  appeal  when  it  determines  the  rights  of  the  par- 
ties, and  no  further  questions  can  arise  before  the 
court  rendering  it  except  such  as  are  necessary  to  be 
determined  in  carrying  it  into  effect:  State  v.  Secur- 
ity Savings  Co.,  28  Or.  410,  417  (43  Pac.  162) ;  Birke- 
meier  v.  MUivaukie,  76  Or.  143,  150  (147  Pac.  545). 
It  is  one  which  concludes  the  parties  as  regards  the 
subject  matter  in  controversy  in  the  tribunal  pro- 
nouncing it.  If  the  order  in  effect  determines  the 
suit  or  action,  or  if,  in  some  circumstances,  it  gives 
a  party  all  the  relief  he  asks  for,  it  may  be  appeal- 
able: Helm  V.  GUroy,  20  Or.  517  (26  Pac.  851); 
Basche  v.  Pringle,  21  Or.  24  (26  Pac.  863) ;  Marquam 
V.  Ro&s,  47  Or.  374,  381  (78  Pac.  698,  83  Pac.  856,  86 
Pac.  1);  Giant  Powder  Co.  v.  Oregon  Western  By. 
Co.,  54  Or.  325  (101  Pac.  209,  103  Pac.  501); 
American  Life  Ins  Co.  v.  Ferguson,  66  Or.  417,  420 
(134  Pac.  1029). 

3.  An  intermediate  order  which  affects  a  substan- 
tial right  of  a  party,  even  though  not  appealable, 
may  nevertheless  be  reviewed  upon  appeal;  but  such 
nonappealable  order  is  brought  to  the  appellate  court 
by  an  appeal  from  the  judgment  or  decree  and  not 
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by  an  appeal  from  the  order  itself :  Taylor  v.  Taylor, 
61  Or.  257,  260  (121  Pac.  431,  121  Pac.  964) ;  Ander^ 
son  V.  Rohin&on,  63  Or.  228,  236  (126  Pac.  988,  127 
Pac.  546).  If,  therefore,  the  injunction  order  made 
in  the  instant  case  is  not  an  appealable  order,  then 
the  only  method  by  which  it  can  be  presented  to  this 
court  is  by  an  appeal  from  the  decree  rendered  in 
the  suit.  Ordinarily  an  order  granting  or  dissolving 
a  preliminary  injunction  is  not  appealable  for  the 
reason  that  it  is  an  intermediate  order  and  is  usually 
temporary  and  devoid  of  the  quality  of  a  finality: 
Helm  V.  Gilroy,  20  Or.  517,  520  (26  Pac.  851) ;  Basche 
V.  Pringle,  21  Or.  24  (26  Pac.  863);  Fowle  v.  House, 
26  Or.  587  (39  Pac.  5) ;  Birkemeier  v.  MUwaukie,  76 
Or.  143,  150  (147  Pac.  545).  La  FoUette  urges  that 
the  order  for  an  injunction  made  in  this  case  is  ap- 
pealable for  the  reason  that  it  was  made  without 
jurisdiction  and  consequently  is  void;  and  that  the 
order,  being  void,  is  a  final  order  within  the  meaning 
of  prior  holdings. 

4.  In  some  jurisdictions  void  judgments  or  decrees 
are  not  appealable;  but  in  this  jurisdiction  a  void 
judgment  or  decree,  even  though  entered  after  de- 
fault, is  appealable :  TruLlenger  v.  Todd,  5  Or.  37,  38, 
40;  Askren  v.  Squire,  29  Or.  228,  232  (45  Pac.  779); 
Whelan  v.  McMahan,  47  Or.  37,  40  (82  Pac.  19,  114 
Am.  St.  Bep.  906) ;  Oregon  Lumber  d  Fuel  Co.  v. 
Hall,  76  Or.  138,  140  (148  Pac.  61) ;  Service  v.  Sump^ 
ter  Valley  Ry.  Co.,  88  Or.  554,  591  (171  Pac.  202). 
This  court  has  uniformly  applied  this  same  rule  to 
void  orders:  Leering  v.  Quivey,  26  Or.  556,  558  (38 
Pac.  710) ;  Therkelsen  v.  Therkelsen,  35  Or.  75  (54 
Pac.  885,  57  Pac.  373) ;  Stites  v.  McGee,  37  Or.  574, 
577  (61  Pac.  1129) ;  Sears  v.  Dunbar,  50  Or.  36,  38, 
40,  41  (91  Pac.  145) ;  Sturgis  y.  Sturgis,  51  Or.  10,  14 
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(93  Pac.  696,  131  Am.  St.  Eep.  724,  15  L.  E.  A. 
(N.  S.)  1034) ;  Oregon  R.  &  N.  Co.  v.  Eastlack,  54  Or. 
196,  200  (102  Pac.  1011, 20  Ann.  Cas.  692) ;  Clay  v.  Clay, 
56  Or.  538,  539  (108  Pac.  119,  109  Pac.  129) ;  Zelig  v. 
Blue  Point  Oyster  Co.,  61  Or.  535, 538  (113  Pac.  852, 122 
Pae.  756);  Holton  v.  Holton,  64  Or.  290,  294  (12a 
Pac.  532,  48  L.  B.  A.  (N.  S.)  779) ;  Flyn^  v.  David- 
son,  80  Or.  502,  505  (155  Fac.  197,  157  Pac.  788) ; 
Matlock  V.  Matlock,  87  Or.  307,  310  (170  Pac.  528). 
The  doctrine  that  void  orders  are  appealable  is  predi- 
cated on  the  idea  that  such  orders  partake  of  the 
quality  of  a  finality  as  explained  in  Deering  v. 
Quivey,  26  Or.  556,  558  (38  Pac.  710),  and  in  Sears 
V.  Dunbar,  50  Or.  36,  40  (91  Pac.  145).  In  TherkeU 
sen  V.  Therkelsen,  35  Or.  75  (54  Pac.  885,  57  Pac. 
373),  the  wife  brought  a  suit  against  her  husband  to 
secure  a  separate  maintenance,  and  upon  her  appli- 
cation the  court  made  an  order  pendente  lite  direct- 
ing the  husband  to  pay  a  certain  sum  for  the  sup- 
port of  the  wife  and  a  further  sum  as  suit  money.  A 
motion  was  made  to  dismiss  the  appeal  on  the  theory 
that  it  was  a  nonappealable  order,  but  this  court 
ruled: 

**The  allowance  in  question  being  without  the 
power  or  authority  of  the  court  to  make,  the  order 
directing  it  is  void,  as  an  excess  of  jurisdiction,  and 
is  therefore  final  in  its  legal  significance,  and  an 
appeal  will  lie  from  it.'* 

Thus  it  is  seen  that  the  holding  in  Therkelsen  v. 
Therkelsen  was  based  upon  the  theory  that  the  order 
was  void,  and  being  void  was  appealable.  The  opin- 
ion in  Therkelsen  v.  Therkelsen  should  be  read  in 
connection  with  the  opinion  in  Clay  v.  Clay,  56  Or. 
538  (108  Pac.  119, 109  Pac.  129),  where  it  was  held  that 
an  order  allowing  suit  money,  in  a  divorce  suit  was 

100  Or.— a 
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not  appealable.  If  it  is  suggested  that  the  order  for 
the  payment  of  suit  money  in  Therkelsen  v.  Therkel- 
sen  was  an  order  for  the  payment  of  a  definite  sum  of 
money  and  therefore  final  as  to  that  definite  sum  and 
on  that  account  appealable,  the  suggestion  is  an- 
swered by  the  ruling  made  in  Clay  v.  Clay,  where  an 
allowance  for  a  definite  sum  pendente  lite  in  a 
divorce  suit  was  held  not  appealable.  In  Therkelsen 
V.  Therkelsen  the  holding  was  based  entirely  on  the 
ground  that  the  order  was  void  and  on  that  account 
was  appealable.  Iti  both  cases  the  court  had  juris- 
diction over  the  main  suit.  In  the  divorce  suit  the 
court  had  jurisdiction  to  grant  a  divorce.  In  the 
suit  for  a  separate  maintenance  the  court  had  juris- 
diction to  allow  maintenance.  But  the  court  did  not 
in  both  suits  have  jurisdiction  to  allow  suit  money, 
for  in  the  suit  for  a  separate  maintenance  the  court 
was  without  jurisdiction  to  allow  suit  money.  In 
Sears  v.  Dv/nbar,  50  Or.  36  (91  Pac.  145),  Sears 
brought  a  proceeding  against  Dunbar  to  compel  him 
to  pay  to  the  state  certain  fees  which  he  had  received 
as  secretary  of  state.  A  demurrer  to  -the  complaint 
was  sustained  upon  the  ground  that  the  plaintiff  was 
without  capacity  to  sue,  and  thereafter  John  H.  Mc- 
Nary  as  district  attorney  moved  the  court  that  the 
State  of  Oregon  ex  rel.  John  H.  McNary,  as  district 
attorney,  be  substituted  as  plaintiff  in  the  suit.  The 
court  allowed  the  motion  for  the  substitution  and 
Dunbar  appealed.  The  plaintiff  in  that  suit  moved 
to  dismiss  the  appeal  upon  the  ground  that  the  order 
appealed  from  was  not  a  final  order.  This  court, 
speaking  through  Mr.  Justice  Eakin,  concludes  its 
opinion  by  saying: 

^'From  these  authorities  it  is  clear  that,  if  the  ruling 
had  the  effect  to  finally  terminate  defendant's  rights 
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or  interest  in  the  subject  of  the  suit,  it  was  final  as 
to  him,  even  though  it  did  not  determine  the  merits 
of  the  case,  or  if  it  was  made  without  jurisdiction, 
that  is,  in  a  case  as  to  matter  not  within  the  power 
of  the  court  it  would  be  final  even  though  only  an 
interlocutory  order/' 

An  order  overruling  or  sustaining  a  demurrer  is  as 
a  general  rule  not  appealable:  Giant  Powder  Co.  v. 
Oregon  Western  Ry.  Co.,  54  Or.  325  (101  Pac.  209, 
103  Pac.  501) ;  Rockwood  v.  Grant,  55  Or.  389  (106 
Pac.  789) ;  Lecher  v.  St.  Johns,  74  Or.  558  (146  Pac. 
87) ;  and  yet  in  Matlock  v.  Matlock,  87  Or.  307,  310 
(170  Pac.  528,  529),  this  court  recently  held: 

''The  order  overruling  the  demurrer  and  the  order 
allowing  suit  money  and  alimony,  if  void  for  want  of 
jurisdiction  of  the  court  to  make  them,  are  final  and 
appealable. ' ' 

5.  Stated  broadly,  the  rule  which  seems  to  have 
been  established  by  our  own  precedents  is  that,  if  an 
order  is  absolutely  void  because  made  without  juris- 
diction, it  is,  in  the  language  of  Mr.  Justice  Wolveb- 
TON,  ** final  in  its  legal  significance,*'  and  is  therefore 
appealable.  If  the  question  were  res  Integra,  the 
writer  might,  in  view  of  the  language  of  our  statute, 
find  some  difficulty  in  agreeing  with  a  rule  so  broadly 
stated;  but  unless  the  precedents  to  which  attention 
has  been  directed  are  overruled  the  order  involved  in 
this  appeal  must  be  held  to  be  an  appealable  order 
for  the  reason  that  it  is  an  absolutely  void  order. 

It  follows  that  the  order  granting  the  preliminary 
injunction  must  be  and  it  is  set  aside. 

Bevebsed. 

BuBNBTT,  C.  J.,  and  MoBbide,  J.,  concur. 
Johns,  J.,  dissents. 
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Argued  January  6,  reversed  and   remanded  February   8,  rehearing 

denied  March  29,  19E1. 

In  Re  CLARK  ^S  ESTATE. 

(195  Pac.  370.) 

Taxation  —  Statata  Imposes  Inheritanco  Tax  on  Estate  Passing  to 
Legatee  or  Other  Beneficiary. 

1.  Under  the  Inheritance  Tax  Act  (Or.  L.,  §  1191),  as  amended 
by  Laws  of  191 7«  page  799,  and  Laws  of  1919,  page  697,  the  tax  is 
imposed,  not  on  the  estate  passing  from  the  decedent,  but  on  the 
estate  passing  to  the  legatee  or  other  beneficiary. 

Taxation — ^Inheritance  Tax,  Thongh  Computed  on  Aggregate  Estate, 
is  Tax  on  Each  Specific  Gift. 

2.  Under  the  Inheritance  Tax  Act  (Or.  L.,  §  1192),  as  amended 
by  Laws  of  1917,  page  799,  and  Laws  of  1919,  page  697»  all  of  a 
decedent's  estate  subject  to  distribution  under  the  will  or  inherit- 
ance laws  after  the  exemption  of  $10,000  shall  pay  a  tax  as  speci- 
fied, and  though  the  tax  is  computed  on  the  aggregate  estate  as  it 
exists  before  distribution,  it  remains  in  no  wise  other  than  a  tax  on 
each  specific  gift,  legacy  or  inheritance;  for  it  is  computed  on  the 
total  of  such  gifts,  legacies  and  inheritances,  and  its  apportionment 
among  the  several  beneficiaries  presents  no  difficulties. 

Btatntes  —  Inheritance  Tax  Act  not  to  Embrace  Subject  not  Ex- 
pressed in  Title. 

3.  The  Inheritance  Tax  Act  (Or.  L.,  8 1192),  as  amended  by 
Laws  of  1917,  page  799,  and  Laws  of  1919,  page  697,  in  undertaking 
to  levy  an  estate  tax,  is  not  violative  of  Article  IV,  Section  20,  of 
the  Constitution,  as  embracing  a  subject  not  expressed  in  the  title 
of  the  original  act,  which  was  limited  to  the  taxing  of  gifts,  legacies 
and  inheritances. 

From  Multnomah:  Geoegb  Tazwbll,  Judge. 

Department  1. 

This  is  an  appeal  taken  by  the  State  Treasurer 
from  an  order  fixing  the  amount  of  inheritance  tax  to 
be  paid  from  the  estate  of  John  Clark,  deceased, 
who   died   testate,   leaving   an   estate    appraised    at 

1.  For  authorities  passing  on  the  question  as  to  nature  of  in- 
heritance tax,  see  note  in  33  K  B.  A.  (N.  S.)  606. 

2.  Whether  inheritance  tax  is  payable  out  of  estate  or  out  of 
legacy  or  devise,  see  note  in  £0  Ann.  Oas.  1358.  . 

Whole  estate  or  individual  shares  as  basis  of  computation  of  in* 
heritanee  tax,  see  note  in  7  A,  It.  B»  688. 
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$697,688.19,  from  which,  by  will,  legacies  and  devises 
in  large  snms  passed  to  the  widow,  one  daughter,  and 
four  sons,  with  smaller  bequests  to  a  sister  and  three 
friends.  The  order  of  the  lower  court  allowed  an  ex- 
emption from  inheritance  tax  of  $10,000  from  each 
of  the  bequests  passing  to  the  testator's  widow  and 
children,  and  hence  the  appeal. 

Bevebsed  and  Bemanded. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  James  W.  Crawford  and  Mr.  Isaac  H.  Van 
Winkle,  Attorney  General,  with  an  oral  argument  by 
Mr.  Crawford. 

For  respondents  there  was  a  brief  and  an  oral 
argument  by  Mr.  John  H.  Hall. 

BENSON,  J. — ^It  is  contended  by  appellant  that 
Section  1192,  Or.  L.,  provides  for  a  tax  computed 
upon  the  whole  estate,  with  but  one  ten  thousand 
dollar  exemption,  while  the  respondent  insists  that 
the  tax  is  laid  upon  the  specific  legacies  and  devises, 
and  that  the  order  made  by  the  lower  court  is  in  har- 
mony with  a  correct  interpretation  of  the  statute. 

A  statute  levying  inheritance  taxes  was  first 
enacted  in  this  state  in  1903,  the  act  being  entitled: 
**An  act  to  tax  gifts,  legacies,  and  inheritances,  and 
to  provide  for  the  collection  of  the  same'':  General 
Laws  of  1903,  p.  49. 

This  act,  with  some  unimportant  amendments,  be- 
came Chapter  IV,  Title  XVI  of  L.  0.  L.,  the  leading 
sections  of  which  were  numbered  1191  and  1192,  of 
which,  Section  1192,  was  again  amended  in  1917,  the 
title  of  the  amended  section  being: 
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**Aii  act  to  amend  Section  1192,  of  Lord's  Oregon 
Laws,  relating  to  the  taxation  of  gifts,  legacies  and 
inheritances":  Laws  of  1917,  p.  799. 

As  thus  amended,  the  section,  so  far  as  it  is  of  in- 
terest in  this  discussion,  reads  thus: 

'^When  such  inheritance,  devise,  bequest,  legacy, 
gift  or  beneficial  interest  to  any  property  or  income 
therefrom  shall  pass  to  or  for  the  use  or  benefit  of 
any  grandfather,  grandmother,  father,  motiier,  hus- 
band, wife,  child,  brother,  sister,  wife  or  widow  of  a 
son,  or  the  husband  of  a  daughter,  or  any  child  or 
children  adopted  as  such  in  conformity  with  the  laws 
of  the  State  of  Oregon,  or  to  any  person  to  whom  the 
decedent  for  not  less  than  ten  years  prior  to  death 
stood  in  the  acknowledged  relation  of  a  parent,  or  to 
any  lineal  descendant  born  in  lawful  wedlock,  in 
every  such  case  the  tax  on  the  appraised  value  thereof 
received  by  each  person  shall  be  at  the  rate  of  one 
per  cent  on  any  amount  in  excess  of  $5,000  *  *  . 
The  tax  is  to  be  levied  in  the  above  cases  only  on  the 
excess  of  $5,000  received  by  each  person. ' ' 

The  part  thus  quoted  is  followed  by  sections  pro- 
viding for  a  heavier  tax  upon  bequests  and  devises  to 
collateral  beneficiaries  and  those  who  are  not  of  kin 
to  the  decedent.  In  1919  (Laws  1919,  p.  697),  the 
legislature  again  amended  Sections  1191  and  1192,  the 
title  of  the  amendatory  act  reading  thus: 

*'An  act  to  amend  Section  1191,  Lord's  Oregon 
Laws,  and  Section  1192,  Lord's  Oregon  Laws,  as 
amended  by  Chapter  372,  General  Laws  of  Oregon, 
for  the  year  1917,  relating  to  inheritance  tax." 

Section  1191,  as  so  amended,  reads  as  follows: 

*'A11  property  within  the  jurisdiction  of  the  state, 
and  any  interest  therein,  whether  belonging  to  the  in- 
habitants of  this  state  or  not,  and  whether  tangible 
or  intane^ible,  which  shall  pass  or  vest  by  dower,  cur- 
tesy, will,  or  by  statutes  or  inheritance  of  this  or  any 
other  state,  or  by  deed,  grant,  bargain,  sale  or  gift, 
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or  as  an  advancement  or  division  of  his  or  her  estate 
made  in  contemplation  of  the  death  of  the  grantor,  or 
bargainor,  or  intended  to  take  effect  in  possession 
or  enjoyment  after  the  death  of  the  grantor,  bar- 
gainor or  donor  to  any  person  or  persons,  or  to  any 
body  or  bodies,  politic  or  corporate,  in  trust  or  other- 
wise, or  by  reason  whereof  any  person  or  body  politic 
or  corporate,   shall  become   beneficially   entitled,   in 
possession  or  expectation,  to  any  property  or  income 
thereof,  shall  be  and  is  subject  to  a  tax  at  the  rate 
hereinafter  specified  in  Section  1192,  to  be  paid  to 
the  treasurer  of  the  state  for  the  use  of  the  state; 
and  all  heirs,  legatees,  and  devisees,  administrators, 
executors  and  trustees,  and  any  such  grantee  under  a 
conveyance,  and  such  donee  under  a  gift  made  during 
the   grantor   or   donor's    life,    shall   be    respectively 
liable    for   any    and    all    such    taxes,    with    interest 
thereon,  until  the  same  shall  have  been  paid,  as  here- 
inafter provided;  provided,  however,  that  devises,  be- 
quests, legacies  and  gifts  to  benevolent,  charitable, 
or  educational  institutions  incorporated  within  this 
state  and  actually  engaged  in  this  state  in  carrying 
out  the  objects  and  purposes  for  which  so  incorpo- 
rated or  to  any  person  or  persons  to  be  held  in  trust 
for  any  such  institution  in  lieu  thereof,  shall  be  ex- 
empt from  any  taxation  under  the  provisions  of  this 
acf 

Section  1192,  as  amended,  so  far  as  it  is  of  interest 
here,  reads  thus: 

**The  rates  of  tax  on  all  estates  as  provided  in 
Section  1192  shall  be  as  follows:  On  any  amount  in 
excess  of  $10,000  up  to  and  including  $25,000  1  per 
cent  •  •  .  The  above  tax  on  the  estate  shall  be  in 
full  for  all  inheritance  tax  on  any  devise,  bequest, 
legacy,  gift  or  beneficial  interest  to  any  property 
income  therefrom  which  shall  pass  to  or  for  the  use 
or  benefit  of  any  grandfather,  grandmother,  father, 
mother,  husband,  wife,  child  or  any  lineal  descendant 
of  the  deceased," 
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This  is  followed  by  paragraphs  providing  that  '*in 
addition  to  the  tax  levied  on  snch  estate"  collateral 
beneficiaries  and  beneficiaries  who  are  not  of  kin  to 
the  decedent  shall  pay  certain  inheritances  taxes, 
with  an  exemption  of  $1,000  to  collateral  beneficiaries 
and  no  exemption  to  others. 

1.  The  amendments  to  Section  1191  have  not  in 
any  respect  changed  its  fundamental  character,  and 
now,  as  always,  it  provides  for  a  tax  upon  property 
*' which  shall  pass  or  vest  by  dower,  curtesy,  will,  or 
by  statutes  of  inheritance,  etc."  The  language  of 
this  section  clearly  declares  the  imposition  of  a  tax, 
not  upon  the  estate  passing  from  the  decedent,  but 
upon  the  estate  passing  to  the  legatee  or  other  bene- 
ficiary: KnowUon  v.  Moore,  178  U.  S.  41  (44  L.  Ed. 
969,  20  Sup.  Ct.  Eep.  747,  see,  also,  Eose's  U.  S. 
Notes).  This  is  radically  different  from  the  ''pro- 
bate duty"  and  the  *' estate  duty"  of  the  English 
statute,  the  distinction  being  clearly  expressed  by  an 
eminent  English  author  as  follows: 

**The  new  duty  imposed  by  the  Finance  Act,  and 
called  estate  duty,  as  has  been  said  above,  supersedes 
probate  duty;  but  the  key  to  the  construction  of  the 
Finance  Act  lies  in  remembering  that  the  new  estate 
duty,  although  it  is  leviable  on  property  which  was 
left  untouched  by  probate  duty,  such  as  real  estate, 
yet  is  in  substance  of  the  same  nature  as  the  old 
probate  duty.  What  it  taxes  is  not  the  interest  to 
which  some  person  succeeds  on  a  death,  but  the  in- 
terest which  ceased  by  reason  of  the  death.  Unless 
this  principle  is  kept  clearly  in  view,  the  mind  is  con- 
stantly tempted  by  the  wording  of  the  act  to  revert 
to  principles  of  succession  duty  which  have  no  real 
connection  with  the  subject":  Hanson's  Death  Duties 
(6  ed.),  p.  1. 

2.  Regarding  Section  1192,  in  its  present  form,  it 
will  be  observed  that  the  first  sentence  begins  thus: 
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*  *  The  rates  on  tax  on  all  estates  as  provided  in  Sec- 
tion 1192  (1191)  shall  be  as  follows'^ 

It  is  manifest  that  the  number  '^1192^'  as  used  in 
the  above  quotation  is  a  typographical  error,  and 
should  read  **1191,'*  and  we  shall  so  regard  it.  Now, 
as  has  been  remarked,  Section  1191  provides  only 
for  the  taxation  of  property  passing  by  will  or  in- 
heritance to  legatees,  devisees,  or  heirs.  Their  es- 
tates, or  the  portions  of  the  net  aggregate  estate 
passing  to  such  beneficiaries,  constitute  the  exclusive 
subject  of  taxation  mentioned  in  the  first  paragraph 
of  Section  1192.  The  meaning  and  clear  intent  of 
which  is,  that  all  of  the  estate  which  is  subject  to 
distribution  under  the  will  or  inheritance  laws  shall, 
after  the  exemption  of  $10,000,  pay  a  tax  as  therein 
specified,  and  while  the  tax  is  computed  upon  the 
aggregate  estate  as  it  exists  before  distribution, 
nevertheless  it  remains  in  nowise  other  than  a  tax 
upon  each  specific  gift,  legacy,  or  inheritance,  for  it 
is  computed  upon  the  total  of  such  gifts,  legacies,  and 
inheritances,  and  its  apportionment  among  the  sev- 
eral beneficiaries  presents  no  difficulties  whatever. 

The  succeeding  paragraphs  of  Section  1192  provide 
for  an  additional  tax  upon  the  shares  of  beneficiaries 
who  bear  a  collateral  relationship  to  the  decedent, 
and  allows  to  each  of  them  an  additional  exemption 
from  taxation,  to  the  extent  of  $1,000,  and  additional 
taxes  upon  the  shares  of  beneficiaries  who  are  not 
of  kin  to  the  decedent,  without  the  additional 
exemption. 

The  further  sections  of  the  act  make  provision  for 
the  collection  of  the  taxes,  in  accordance  with  the 
varying  conditions  which  may  arise  by  reason  of  the 
varying  characteristics  which  may  be  presented  in  in- 
dividual cases,  but  we  find  nothing  in  any  of  these 
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provisions  which  is  inconsistent  with  the  views  herein 
expressed. 

3.  It  is  urged  by  the  plaintiffs  that  Section  1192  is 
unconstitutional,  as  being  in  violation  of  Article  IV, 
Section  20,  of  the  Constitution  of  Oregon,  which 
reads  thus: 

**  Every  act  shall  embrace  but  one  subject,  and 
matters  properly  connected  therewith,  which  subject 
shall  be  expressed  in  the  title.  But  if  any  subject 
shall  be  embraced  in  an  act  which  shall  not  be  ex- 
pressed in  the  title,  such  act  shall  be  void  only  as  to 
so  much  thereof  as  shall  not  be  expressed  in  the 
title.  ^' 

It  is  argued  that  the  title  of  the  original  act  limits 
the  subject  of  the  legislation  to  the  taxing  of  gifts, 
legacies,  and  inheritances,  while  the  amendment 
undertakes  to  levy  an  estate  tax.  If  the  act  had 
undertaken  to  levy  an  estate  tax  in  the  sense  in  which 
that  phrase  is  used  in  the  English  Finance  Act,  it  is 
possible  that  plaintiffs'  contention  in  this  respect 
should  prevail,  but,  as  we  have  already  shown,  the 
amendment  does  not  use  the  phrase  **tax  on  all  es- 
tates" in  any  such  sense,  but  adheres  consistently  to 
the  conception  of  taxes  levied  in  perfect  harmony 
with  the  title  of  the  original  act  of  1903.  The  order 
of  the  lower  court  is  therefore  reversed,  and  the 
cause  remanded  for  further  proceedings  not  incon- 
sistent with  this  opinion. 

Reversed  and  Remanded.    Reheaking  Denied. 

Burnett,  C.  J.,  and  Harris  and  McBride,  JJ., 
concur. 
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MONTGOMERY  v.  DANT  &  EUSSELL, 

(196  Pac.  461.) 


—  Evidence   Held  to   Show  Lumber  was   Invoiced   aa 
Aiwigneeif  Property,  and  That  Broker  Knew  It  was  Subject  to 


1.  Evidence  heid  to  show  that  a  lumber  company,  assigning  all 
Inmber  on  the  docks  or  in  process  of  loading  to  plaintiffs,  shipped 
and  invoiced  the  carloads  in  controversy  as  plaintiffs'  property  to  a 
broker,  and  that  the  broker  knew  and  recognized  that  they  were 
Bhipped  under  the  terms  and  conditions  of  the  assignment. 

Sstoppel — ^Broker  Baceiving  Lumber  as  Property  of  Assignees  Held 
not  Entitled  to  Deny  That  It  was  Covered  by  Assignment. 

2.  Where  a  lumber  company,  assigning  lumber  on  the  docks  or 
in  process  of  loading  to  plaintiffs  with  a  provision  that  it  should 
be  shipped  to  a  broker  and  the  proceeds  paid  plaintiffs,  shipped 
and  invoiced  two  carloads  as  plaintiffs'  property,  the  broker  which 
received  and  accepted  them,  knowing  that  they  were  shipped  under 
the  assignment,  was  bound  to  account  to  plaintiffs  and  could  not 
deny  that  such  lumber  was  on  the  docks  or  in  process  of  loading  so 

to  be  eovered  by  the  assignment. 


CHwttel  Mortgages — ^Assignment  of  Lumber  to  Secure  Debt  Held  in 
Effect  a  Chattel  Mortgage. 

3.  An  assignment  of  lumber  to  secure  the  payment  of  a  debt, 
-with  the  agreement  that  it  should  be  shipped  to  brokers  to  whom 
the  assignor  had  been  shipping  lumber  and  the  proceeds  paid  the 
assignee  by  the  brokers,  was  in  legal  effect  a  chattel  mortgage  good 
as  between  the  parties  and  as  against  the  brokers  having  notice  of 
its  purpose  and  intent. 

Aocomit  —  Suit  Against  Lnmber  Brokers  by  Assignee  of  Lumber 
SMirped  for  Sale  Held  Within  Jurisdiction  of  Equity. 

4.  Where  a  lumber  company  assigned  lumber  to  secure  a  debt 
with  the  provision  that  it  should  be  shipped  to  brokers  to  whom  the 
company  had  been  shipping  and  the  proceeds  paid  the  assignee  by 
the  brokers  and  the  brokers  with  knowledge  of  the  assignment  re- 
ceived and  accepted  the  lumber,'  but  refused  to  account  to  the 
assignee  for  the  proceeds,  and  the  assignee  did  not  know  what  the 
proceeds  were,  equity  had  jurisdiction  of  a  suit  for  an  accounting. 

From  MtQtnomah:  Feed  W.  Wilson,  Judge. 

Department  1. 

The  plaintiffs  are  partners  doing  a  logging  busi- 
ness under  the  name  of  Montgomery  Brothers.  The 
defendant  is  an  Oregon  corporation  with  its  prin- 
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cipal  oflSce  in  the  City  of  Portland.  For  cause  of 
suit,  it  is  alleged  that  in  the  year  1918,  the  plaintiffs 
were  engaged  in  the  cutting  and  delivering  of  saw- 
logs  to  the  sawmill  of  the  Commonwealth  Lumber 
Company,  located  at  Nekoma,  Oregon,  at  the  agreed 
price  of  $6.50  per  thousand  feet,  for  which  it  received 
payment  except  for  the  logs  delivered  in  the  month 
of  September  and  three  days  in  October,  and  during 
that  period  it  cut  and  delivered  logs  for  which  there 
is  due  and  owing  the  plaintiffs  $2,184.23.  That  on 
October  14th,  1918,  while  the  lumber  company  was  in 
possession  of  the  logs  and  the  lumber  cut  therefrom, 
and  was  engaged  in  sawing  the  logs  and  loading  the 
lumber  on  the  cars  which  were  to  be  shipped  to  the 
defendant,  for  the  purpose  of  securing  payment  of 
plaintiffs'  claim,  the  lumber  company  '' assigned 
and  conveyed  the  said  described  lumber  to  the  plain- 
tiffs, under  the  name  of  Montgomery  Brothers,  which 
assignment  was  in  writing,  and,  among  other  things, 
recited  that  the  assignment  was  made  to  secure  the 
plaintiffs  the  payment  of  the  said  sum  of  $2,184.23, 
and  further  recited  that  it  was  understood  between 
the  Commonwealth  Lumber  Company  and  the  plain- 
tiffs that  the  lumber  should  be  loaded  and  shipped 
to  Dant  &  Bussell,  at  Portland,  Oregon,  and  that  said 
Dant  &  Bussell  should  pay  the  plaintiffs  for  said  lum- 
ber. That  a  copy  of  said  assignment  was  imme- 
diately sent  to  the  defendant,  and  received  by  it,  and 
the  defendant  acknowledged  and  accepted  the  said 
assignment,  and  paid  thereon  to  the  plaintiffs  the 
sum  of  $900,  which  was  payment  for  three  carloads 
of  said  lumber. '*  That  there  were  five  carloads  of 
lumber,  for  three  of  which  the  defendants  paid  the 
plaintiffs,  and  no  more,  and  *Hhat  there  is  now  due 
and  owing  from  the  defendant  to  plaintiffs  the  pro- 
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ceeds  of  the  said  two  unpaid  for  carloads  of  lumber, 
less  the  reasonable  commissions  and  charges  to  be  de- 
ducted therefrom.  That  the  plaintiffs  do  not  know 
and  are  unable  to  say  what  the  proceeds  of  the  said 
two  carloads  of  lumber  were,  but  that  this  is  known 
to  and  within  the  knowledge  of  the  defendant."  It 
is  then  alleged  that  plaintiffs  have  no  plain,  ade- 
quate, or  speedy  remedy  at  law,  and  that  they  are 
entitled  to  an  accounting  from  the  defendant  *  *  and  to 
a  judgment  for  whatever  sum  may  be  shown  on  said 
accounting  to  be  due  the  plaintiffs,  *'  and  they  pray 
for  a  decree  against  the  defendant  for  that  amount. 
The  answer  admits  the  partnership,  that  the  defend- 
ant is  a  corporation,  and  denies  all  other  allegations 
of  the  complaint,  and  as  a  further  and  separate  de- 
fense alleges  that  the  Commonwealth  Lumber  Com- 
pany was  engaged  in  operating  the  sawmill  at  Ne- 
komaj  that  it  had  induced  the  defendant  to  advance 
it  large  sums  of  money  upon  the  agreement  and 
understanding  that  it  **  would  furnish  lumber  to  the 
defendant  upon  its  order"  and  that  the  defendant 
should  sell  the  lumber  and  use  the  proceeds  thereof 
to  apply  upon  the  indebtedness  of  the  lumber  com- 
pany to  the  defendant  which  was  then  about  $9,000 
Copies  of  the  letter  of  the  Commonwealth  Lumber 
Company  to  the  defendant  dated  October  14,  1918, 
and  of  the  purported  assignment  by  the  lumber  com- 
pany to  plaintiff  to  secure  its  claim  of  $2,184.23  and 
of  a  letter  from  Smith  &  Bryson,  attorneys  repre- 
senting the  plaintiff,  are  all  incorporated  in  and 
made  a  part  of  the  defendant's  answer.  Also  a  let- 
ter from  the  defendant  to  the  lumber  company  of 
October  28th.  The  purported  assignment  of  the  lum- 
ber company  recites: 
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*  *  That  we,  the  Commonwealth  Lumber  Company  of 
Nekoma,  Oregon,  in  consideration  of  the  snm  of 
$2,184.23,  do  hereby  assign  and  convey  unto  the 
Montgomery  Brothers,  a  logging  firm  of  Nekoma, 
Oregon,  the  following  described  property: 

'*1  carload  of  lumber  consisting  of  18,763  ft.  of 
12xl2s,  car  number  of  same  being  66797. 

''Also  1  carload  of  3xl2s  from  12  to  32  ft,  car 
number  315;  also  all  other  merchantable  lumber  on 
docks  of  Commonwealth  Lumber  Co.  at  Nekoma, 
Oregon,  which  is  now  in  the  process  of  loading. 

''This  assignment  is  made  to  secure  the  said  Mont- 
gomery Brothers  the  payment  of  the  sum  of  $2,184.23. 

"It  being  understood  by  and  between  the  parties 
hereto  that  all  of  the  said  lumber  shall  be  loaded 
and  shipped  to  Dant  &  Russell,  of  Portland,  Oregon, 
and  that  said  Dant  &  Russell  shall  pay  the  Mont- 
gomery Brothers  for  said  lumber.^* 

It  is  then  alleged  that  the  defendant  did  not  accept 
the  assignment  of  October  14th,  "unless  said  letter 
set  forth  above  to  the  Commonwealth  Lumber  Com- 
pany, together  with  the  fact  that  the  defendant  paid 
Montgomery  Brothers  for  said  two  cars  of  lumber 
mentioned  in  said  assignment,  and  also  another  car- 
load of  lumber,  constitutes  an  acceptance. ' '  That  the 
lumber  company  later  shipped  two  carloads  of  lumber 
to  the  defendant  to  sell  as  a  broker  and  deduct  its 
reasonable  charges  and  apply  the  balance  upon  the 
money  due  and  owing  from  the  lumber  company  to 
the  defendant  as  it  had  been  doing  for  a  long  time 
past,  and  that  there  were  no  instructions  from  any- 
one that  the  two  carloads  were  shipped  to  the  de- 
fendant for  the  benefit  of  the  plaintiffs  and  that  the 
defendant  "did  not  agree  to  receive  two  carloads  of 
lumber  for  the  benefit  of  Montgomery  Brothers,  or 
anybody  other  than  the  Commonwealth  Lumber  Com- 
pany and  the  defendant. '*    It  prays  that  the  com- 
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plaint  be  dismissed,  and  that  it  have  a  decree  for  its 
costs  and  disbursements.  The  reply  admits  the  cor- 
respondence as  alleged  and  denies  the  remaining  alle- 
gations of  the  further  and  separate  answer.  Upon 
such  issues  testimony  was  taken  in  open  court  and 
a  decree  was  rendered  to  the  efifect  that  the  defend- 
ant should  file  an  account  of  the  moneys  it  had  re- 
ceived from  the  two  carloads  of  lumber  numbers  6003 
and  40,075,  together  with  its  charges  and  commis- 
sions, and  that  upon  such  account  being  filed  and  the 
amount  determined,  the  plaintiffs  should  have  judg- 
ment therefor  against  the  defendant  and  for  the  costs 
of  the  suit,  from  which  it  appeals,  contending  that 
the  complaint  does  not  state  a  cause  of  suit  and  that 
equity  does  not  have  jurisdiction ;  *  *  There  is  no  writ- 
ten acceptance  *  *  there  was  no  delivery  of  the  lum- 
ber, •  •  there  was  no  notice  to  the  defendant  that 
the  lumber  attempted  to  be  sued  for  was  ever  as- 
signed to  the  plaintiffs  or  ever  was  shipped  to  the 
defendants  on  behalf  of  the  plaintiffs,  and  the  defend- 
ant never  accepted  it  and  agreed  to  pay  the  plain- 
tiffs,'* that  the  court  erred  in  overruling  its  motion 
to  dismiss  the  suit  **upon  the  ground  that  the  plain- 
tiff has  an  adequate  remedy  at  law."        Affibmbd. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Conrad  P.  Olson  and  Mr.  Ralph  R.  Duniway, 
with  an  oral  argument  by  Mr.  Olson. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  John  M.  Pipes,  Mr.  Martin  L.  Pipes  and  Mr. 
George  A.  Pipes,  with  an  oral  argument  by  Mr.  John 
M.  Pipes. 

JOHNS,  J.— On  October  14,  1918,  at  the  time  the 
lumber  company  made  the  above  purported  assign- 
ment, it  wrote  the  following  letter  to  the  defendant: 
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^'Nekoma,  Oregon,  Oct.  14,  1918. 
** Attention:  Mr,  Chase  E.  Dant. 
''Dant  &  Bussell, 

''Portland,  Oregon. 
* '  Gentlemen : 

"We  are  enclosing  yon  herewith  invoice  for  one 
car  of  12x128  to  N.  H.  &  H.  Ey.  Co. 

"We  are  also  enclosing  yon  an  assignment  of  this 
car  of  lumber  which  you  will  please  honor  and  pay 
the  proceeds  of  said  car  to  the  said  Montgomery 
Brothers  at  Swiss  Home,  Oregon.  •  • 

"We  are  enclosing  you  herewith  a  copy  of  assign- 
ment that  we  are  giving  Montgomery  Brothers  to 
assure  them  of  payment  of  their  last  month's  log- 
ging. You  will  please  write  them  a  guarantee  that 
you  will  pay  this  to  them,  as  fast  as  the  invoices 
come  in.*' 

The  important  question  is  the  legal  force  and  effect 
of  the  purported  assignment  and  how  it  was  treated 
and  what  was  done  after  its  execution.  The  defend- 
ant admits  that  it  received  and  accounted  to  the 
plaintiffs  for  three  carloads  of  lumber  under  the 
terms  of  that  instrument.  The  plaintiffs  contend 
that  it  embraced  "all  other  merchantable  lumber  on 
docks  of  Commonwealth  Lumber  Company  at  Ne- 
koma,  Oregon,  which  is  now  in  process  of  loading*'; 
and  that  the  two  cars,  numbers  6003  and  40,075,  now 
in  dispute,  are  a  portion  of  the  lumber  thus  described. 
The  complaint  is  drawn  upon  the  theory  that  the  in- 
strument in  question  is  an  assignment  of  all  of  such 
lumber  to  the  plaintiffs  and  plaintiffs  now  contend 
that  in  legal  effect  it  is  a  chattel  mortgage.  There 
is  no  serious  dispute  as  to  the  amount  of  plaintiffs' 
claim  against  the  Commonwealth  Lumber  Company, 
in  fact,  the  instrument  itself  specifies  the  amount  of 
the  claim.  It  appears  that  pay-day  was  on  the  10th 
of  each  month.    That  is  to  say,  on  October  10th,  the 
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lumber  company  should  pay  plaintiffs  for  all  logs 
which  were  delivered  during  the  month  of  Septem- 
ber. On  October  12th,  Will  Montgomery,  one  of  the 
plaintiffs,  had  the  following  conversation  with  the 
manager  of  the  lumber  company: 

'*!  went  to  him  and  I  says,  ^What  are  you  going 
to  do  about  paying  usT'  And  he  says,  *I  cannot  pay 
you  until  I  get  the  airplane  cars.'  And  I  says,  *I 
would  be  f ooUsh  to  let  you  ship  these  cars  out  of  here 
miless  he  could  pay  for  them.*  And  I  says,  *Pay  me 
or  I  will  tie  the  lumber  up  here  to-day.'  And  he 
says,  *  That  would  be  hard  on  us,  but, '  he  says,  *  I  will 
give  you  an  assignment  of  all  this  lumber  to  Dant  & 
Sussell,  and,  he  says,  *Dant  &  Russell  can  pay  you 
the  checks  as  fast  as  the  lumber  goes  out.'  And  so 
we  agreed  to  do  that." 

It  was  under  such  conditions  that  the  alleged  as- 
signment was  executed  and  the  three  carloads  of  lum- 
ber were  shipped  to  the  defendant,  for  which  it  ac- 
counted to  the  plaintiffs.  October  26,  1918,  E.  N. 
Poe,  the  wife  of  the  manager  of  the  lumber  company, 
wrote  a  letter  to  Charles  E.  Dant,  an  officer  of  the 
defendant,  in  which  among  other  things  she  says: 

*^You  understand,  do  you  not,  that  the  assignment 
sent  for  Montgomery  Bros,  includes  pay  for  logs — 
put  into  and  up  to  date,  which  is  not  according  to 
contract,  as  they  are  only  supposed  to  receive  pay 
up  to  the  10th.  •  •  Do  you  not  think  that  the  check 
on  one  of  the  cars  for  which  I  am  now  handing  you 
the  invoices — should  be  placed  in  the  bank  for  me  to 
check  out  in  paying  our  current  bills  T ' ' 

This  letter  was  written  at  or  about  the  time  the 
last  two  carloads  now  in  question  were  shipped,  and 
is  conclusive  evidence  that  they  were  invoiced  to  the 
defendant  imder  the  terms  and  conditions  of  the  pur- 
ported assignment.    In  answer  to  this  letter  and  on 
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October   28th,   the   defendant,   among   other   things, 
wrote  the  lumber  company  as  follows : 

**We  agree  with  you  that  it  is  very  poor  business 
to  be  assigning  invoices,  but  we  have  no  voice  in  the 
matter.  These  invoices  were  assigned,  we  received  a 
copy  of  the  assignment  both  from  Montgomery  Bros. 
and  also  a  lawyer  in  Eugene.  We  are  sending  the 
cars  to  San  Francisco  to  be  sold,  and  will  remit  for 
them  just  as  soon  as  we  find  out  what  we  are  going 
to  get  for  them.  If  you  desire,  we  will  remit  Mont- 
gomery Bros.  $500  on  account  at  once  and  a  final 
settlement  as  soon  as  the  cars  are  sold,  as  we  can- 
not tell  just  what  we  are  going  to  get  out  of  them, 
the  way  matters  stand  now,  as  the  cars  have  not  yet 
been  sold.'^ 

November  30th,  the  defendant  wrote  H.  W.  Eaton: 

**We  are  unable  to  tell  you  that  we  will  remit  to 
you  for  this  carload  of  lumber,  for  the  reason  that 
there  is  an  assignment  out  against  it  in  favor  of 
Montgomery  Bros.,  which  in  turn  Mr.  Kahn  has  noti- 
fied us  not  to  consider,  but  the  assignment  is  never- 
theless out  and  we  prefer  not  to  make  any  promises, 
as  we  do  not  want  to  pay  bills  twice.  *^ 

November  29th  the  defendant  wrote  Smith  &  Bry- 
son,  who  were  then  acting  for  the  plaintiffs : 

'*Will  say  that  we  have  been  advised  by  Mr.  Kahn 
to  remit  no  money  to  Montgomery  Brothers.*' 

As  a  final  result  the  defendant  refused  to  pay  or 
account  to  the  plaintiffs  for  the  two  carloads  of  lum- 
ber, and,  among  other  things,  it  now  contends  that 
those  two  cars  were  not  loaded  with  lumber  which 
was  in  the  docks  at  Nekoma,  or  *4n  process  of  load- 
ing,'*  on  October  14th,  at  the  time  of  the  assignment. 

Although  the  instrument  on  its  face  purports  to  be 
an  assignment,  yet  its  purpose  and  intent  was  to  turn 
over  and  deliver  to  the  plaintiffs  the  specified  lumber 
^t  the  dock  to  secure  the  payment  of  plaintiffs*  claim 
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against  the  lumber  company.  The  real  dispute  is 
whether  the  two  carloads  of  lumber  in  question  were 
embraced  within  the  description.  The  evidence 
shows  that  within  a  very  few  days  after  the  assign- 
ment  was  made  an  attachment  was  levied  on  all  of 
the  property  of  the  lumber  company,  but  the  date  of 
the  attachment  is  not  specified.  It  also  shows  that 
the  sawmill  was  shut  down  prior  to  the  attachment, 
but  the  testimony  is  indefinite  and  uncertain  as  to 
how  long  it  had  then  been  closed.  It  also  appears 
that  at  the  time  the  mill  was  shut  down  there  were 
seven  carloads  of  lumber  on  the  dock  and  that  the 
last  two  cars  were  delivered  to  and  shipped  out  by 
the  assignee  of  the  lumber  company  in  the  July  fol- 
lowing. It  is  not  shown  how  much  lumber  was  cut  by 
the  mill  after  the  assignment  to  the  plaintiffs  on 
October  14th.  There  is  evidence  tending  to  show 
that  there  were  at  least  five  carloads  of  lumber  on 
the  dock  at  that  time.  The  above  letter  of  Mrs.  Poe 
to  the  defendant  and  the  letter  of  the  defendant  to 
the  company,  of  October  28th  and  its  letter  to  Eaton 
of  November  30th,  are  strong  evidence  that  both  the 
lumber  company  and  the  defendant  knew  and  recog- 
nized that  the  two  cars  of  lumber  were  invoiced, 
shipped  to  and  received  by  the  defendant  under  the 
terms  and  conditions  of  the  assignment,  and  that,  if 
that  instrument  was  valid  and  enforceable,  the  net 
proceeds  from  the  lumber  should  be  paid  to  the  plain- 
tiffs. By  the  terms  of  that  writing  the  lumber  was 
to  be  shipped  to  the  defendant  as  brokers,  and  the 
shipment  was  made  for  the  use  and  benefit  of  the 
plaintiffs.  The  defendant  was  to  sell  the  lumber  and 
convert  it  into  money  and  pay  the  net  proceeds  to 
the  plaintiffs.  In  its  letter  to  the  lumber  company 
of  October  28th,  the  defendant  says : 
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'*If  you  desire  we  will  remit  Montgomery  Brothers 
$500  on  account  at  once  and  a  final  settlement  as  soon 
as  the  cars  are  sold. '  * 

1,2.  The  evidence  is  conclusive  that  the  lumber 
company  shipped  and  invoiced  the  two  carloads  in 
question  as  the  property  of  plaintiffs  and  that  the 
defendant  knew  and  recognized  the  fact  that  they 
were  shipped  under  the  terms  and  conditions  of  the 
purported  assignment,  and  that,  having  received  and 
accepted  them,  it  was  then  its  duty  to  account  to  the 
plaintiffs  for  the  proceeds  of  those  two  carloads, 
under  the  terms  and  conditions  of  the  assignment. 
Under  all  the  surrounding  facts  and  circumstances, 
the  defendant  cannot  at  this  time  deny  that  the  lum- 
ber in  those  two  cars  was  not  embraced  or  included 
in  the  lumber  specified  and  defined  in  the  assignment. 

It  was  vigorously  contended  in  the  lower  court  and 
in  this  court  that  the  plaintiffs  had  a  complete  and 
adequate  remedy  at  law,  and  that  equity  did  not  have 
jurisdiction.  The  lumber  was  shipped  to  and  re- 
ceived by  the  defendant  as  a  broker  for  the  plaintiffs, 
to  whom  it  never  did  render  a  statement  as  to  the 
net  proceeds  or  the  amount  of  its  charges  and  com- 
missions and  refused  to  make  any  statement 

3.  In  legal  effect,  the  purported  assignment  was  a 
chattel  mortgage  given  to  the  plaintiffs  to  secure  the 
payment  of  the  amount  of  their  claim  against  the 
lumber  company.  It  was  good  as  between  the  par- 
ties and  the  defendant  had  notice  of  the  purpose  and 
intent  and  the  reasons  why  it  was  given.  In  fact,  it 
recognized  the  validity  of  the  instrument  and  ac- 
counted to  the  plaintiffs  for  the  first  three  carloads 
of  lumber  shipped  under  its  terms  and  provisions. 

4.  The  instrument  does  not  provide  as  to  how  it 
should  be  enforced  or  the  manner  of  its  foreclosure. 
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The  lumber  company  shipped  and  invoiced  the  lum- 
ber in  question  to  the  defendant  under  the  terms  and 
provisions  of  that  assignment,  and  it  received  and 
accepted  the  lumber  in  the  manner  in  which  it  was 
shipped  and  refuses  to  account  or  pay  over  the  pro- 
ceeds to  the  plaintiff.  The  complaint  alleges  that 
they  '*do  not  know  and  are  unable  to  say  what  the 
proceeds  of  the  said  two  carloads  of  lumber  were, 
but  that  this  is  known  to  and  within  the  knowledge 
of  the  defendant,'*  and  that  they  are  entitled  to  an 
accounting  from  it  for  such  proceeds.  No  demurrer 
was  filed  to  the  complaint.  The  answer  admits  that 
no  accounting  was  ever  made  and  denies  any  liability 
or  the  right  of  the  plaintiffs  to  an  accounting.  Under 
such  a  state  of  facts,  equity  did  have  jurisdiction  of 
the  subject  matter  of  the  suit. 
The  decree  is  affirmed.  Affibmed. 

BuBNSTT,   0.   J.^   and  Habbis   and   McBBms^   JJ., 
concur. 


Argned  March  1,  modified  Marcli  29,  1921. 

SAYLES  V.   DANIELS  SALES  AGENCY. 

(196  Pac.  465.) 

Sate — ^Petition  Alleging  Indebtedness  for  Goods  Sold  and  DeUvered 
Held  Insoinclent. 

1.  A  eanse  of  action,  pleading  the  mere  legal  conclusion  that 
defendant  was  indebted  to  plaintiff  for  goods  sold  and  delivered  to 
defendant  at  its  special  instance  and  request,  without  alleging  who 
famished  the  goods,  what  their  value  was,  or  that  defendant  prom- 
is^  to  pay  for  them,  was  insufficient. 

Honey  Paid — Cause  of  Action,  Though  Indefinite,  Held  Sufficient. 

2.  A  cause  of  action,  alleging  that  plaintiff  at  defendant's  re- 
quest advanced  a  specified  sum  for  freight  on  a  truck,  which  de- 
fendant promised  and  agreed  to  pay,  while  indefinite,  was  sufficient, 
ia  the  absence  of  a  motion  to  make  it  more  definite  and  certain. 
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Pleading  —  Cause  of  Action  for  Oommiflslons,  ThOQi^  Indefinite, 
Held  Sufficient,  in  Absence  of  Motion. 

3.  A  cause  of  action,  alleging  that  plaintiff  and  defendant  en* 
tered  into  a  contract  whereby  defendant  agreed  to  pay  a  com- 
mission on  the  sale  of  automobiles  and  trucks,  that  plaintiff  pursuant 
thereto  sold  one  automobile  and  one  truck,  and  that  the  commission 
thereon  was  a  specified  amount,  which  defendant  had  failed  to  pay, 
though  payment  had  been  demanded,  except  the  sum  of  $100,  leaving 
a  specified  balance,  though  indefinite,  was  sufficient,  in  the  absence 
of  a  motion  to  make  it  more  definite  and  certain. 

Pleading  —  Answer  Containing  Denial  and  AUegaticm  of  Payment 
Held  to  Admit  Rendition  of  Services. 

4.  In  an  action  for  a  commission  agreed  to  be  paid  on  sales  of 
automobiles,  an  answer  denying  all  the  allegations  of  the  complaint, 
and  alleging  that  plaintiff  assisted  in  selling  automobiles  and  trucks, 
and  was  paid  in  full  for  his  services,  when  construed  most  strongly 
against  the  pleader,  showed  that  plaintiff  rendered  the  services,  but 
had  been  paid  therefor. 

Names — ^Appending  Address,  Inclnding  Name  of  Garage,  to  Sig- 
nature, not  Use  of  Assumed  Name. 

5.  Appending  the  address,  "City  Garage,  Dallas,  Oregon,"  to  a 
party's  signature  to  a  contract,  did  not  constitute  the  use  of  a 
fictitious  or  assumed  name,  not  registered  as  required  by  Section 
7777,  Or.  L.,  so  as  to  prevent  a  recovery  on  the  contract. 

Abatement  and  BevlTal — Cbjectlon  That  Plaintiff  Is  Doing  Business 
Under  Assumed  Name  Should  hare  Been  Balsed  by  Plea  in  Abate- 
ment. 

6.  The  objection  that  the  contract  sued  on  showed  plaintiff  was 
doing  business  under  a  fictitious  or  assumed  name,  contrary  to 
Section  7777,  could  be  raised  only  by  plea  in  abatement,  where  the 
fact  did  not  appear  in  the  complaint. 

Pleading— Misjoinder  of  Causes  Waived,  Wlien  Objection  not  Takem 
by  Demurrer. 

7.  Under  Section  72,  Or.  L.,  the  objection  that  causes  of  action 
are  improperly  joined  was  waived,  when  there  was  no  demurrer  on 
that  ground. 

Action — Causes  of  Action  for  Ooods  Sold,  Moneys  Advanced,  and 
Commissions  on  Sales  may  be  Joined. 

8.  Causes  of  action  for  goods  sold,  moneys  advanced  for  the 
payment  of  freight  charges  at  defendant's  request,  and  commissions 
agreed  to  be  paid  on  sales  of  automobiles  all  arose  out  of  contract, 
and  were  properly  joined,  under  Section  94,  Or.  L. 

From  Multnomah:  George  W.  Staplbton,  Judge. 

Department  1. 

This  is  an  action  in  assumpsit  to  recover  for  goods 
sold,  money  advanced,  and  commission  agreed  to  be 
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paid  on  sales  of  automobiles.    The  complaint  is  as 
follows : 

**That  at  all  times  hereinafter  mentioned,  the  Dan- 
iels Sales  Agency  was  a  corporation  duly  existing 
under  and  by  virtue  of  the  laws  of  the  State  of 
Oregon. 

"That  on  the  sixth  day  of  January,  1919,  the  de- 
fendant was  indebted  to  plaintiff  in  the  sum  of  six 
and  45-100  dollars  for  goods,  wares,  and  merchandise 
sold  and  delivered  to  the  defendant  at  its  special  in- 
stance and  request. 

'*That  the  same  has  not  been  paid  nor  any  part 
thereof. 

**  Plaintiff  for  a  first  further  and  separate  cause  of 
action  against  the  above  named  defendant  alleges: 

**That  at  all  the  times  hereinafter  mentioned,  the 
defendant  was  a  corporation  duly  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  Oregon. 

"That  the  plaintiff  on  the  twenty-first  day  of  Jan- 
uary, 1919,  advanced,  at  the  special  instance  and  re- 
quest of  the  defendant,  the  sum  of  $22.34  for  freight 
on  a  truck,  which  the  defendant  promised  and  agreed 
to  pay. 

"That  the  same  has  not  been  paid  nor  any  part 
thereof. 

"Plaintiff  for  a  second  further  cause  of  action 
alleges : 

"That  at  all  the  times  hereinafter  mentioned  the 
defendant  was  a  corporation  duly  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  Oregon. 

"That  on  the  first  day  of  January,  1919,  the  plain- 
tiff and  defendant  entered  into  a  contract  wherein 
and  whereby  the  defendant  agreed  to  pay  a  commis- 
sion on  the  sale  of  automobiles  and  trucks,  and  that 
the  plaintiff,  in  pursuance  of  said  contract,  did  sell 
one  automobile  and  one  truck,  and  that  the  conmais- 
sion  on  the  same  was  and  is  $581.25,  which  the  de- 
fendant has  failed  and  neglected  to  pay,  although  the 
same  has  often  been  demanded  of  the  defendant  by 
the  plaintiff,  except  the  sum  of  $100,  leaving  a  bal- 
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ance   due  and  owing  the   plaintiff   of   the   sum   of 
$481.25. 

**  Wherefore,  the  plaintiff  prays  judgment  against 
the  defendant  for  the  sum  of  $508.99  and  interest 
thereon,  and  for  the  costs  and  disbursements  of  this 
action. '  * 

The  answer  consists  in  a  denial  of  each  and  every 
allegation  of  the  complaint,  including  the  averments 
of  defendant's  corporate  existence,  and  of  the  follow- 
ing affirmative  defense: 

'*That  plaintiff  assisted  in  selling  automobiles  and 
trucks,  and  that  he  was  paid  for  in  full,  for  the  ser- 
vices mentioned  in  plaintiff's  complaint,  and  that 
there  is  nothing  due  or  owing  to  plaintiff  as  men- 
tioned aforesaid  in  plaintiff's  complaint." 

There  was  a  verdict  for  plaintiff,  and  defendant 
appeals.  Modified. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Morris  A,  Goldstein  and  Mr.  F.  8.  Senn,  with  an 
oral  argument  by  Mr.  Goldstein. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  George  J.  Cameron, 

McBRIDE,  J. — The  presiding  judge  who  tried  thia 
case  in  the  court  below  characterized  the  pleadings, 
both  of  plaintiff  and  defendant,  as  being  *'bum,''  and 
while  that  term  is  not  defined  in  Bouvier  or  any 
standard  work  on  pleading,  it  is  sufficiently  known 
colloquially  to  enable  us  to  say  that  the  designation 
was  not  wide  of  the  mark. 

1.  The  first  attempted  cause  of  actioai  pleads  the 
mere  legal  conclusion  that  '*  defendant  was  indebted 
to  plaintiff"  for  goods,  wares,  and  merchandise  sold 
and  delivered  to  defendant  at  its  special  instance  and 
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request.  It  does  not  show  who  furnished  the  goods, 
or  what  their  value  was,  or  that  defendant  promised 
to  pay  for  them,  and  we  are  not  able  to  stretch  the 
mantle  of  charity  suflBciently  to  make  it  cover  these 
defects.  In  support  of  the  suflBciency  of  the  allega- 
tions, counsel  for  plaintiff  cites  Nicolai  v.  Krimbel, 
29  Or.  76  (43  Pac.  865) ;  but  in  that  case  there  was 
an  allegation  that  plaintiff  sold  and  delivered  the 
goods  to  defendant,  while  here  we  are  left  in  the  dark 
as  to  who  sold  and  delivered  the  merchandise.  There 
is  no  cause  of  action  stated,  and  this  item  of  $6.45 
must  be  eliminated. 

2-4.  As  to  the  second  and  third  causes  of  action, 
we  are  of  the  opinion  that  while  indefinite  in  state- 
ment they  are  suflScient.  If  the  defendant  wished  a 
further  statement,  its  remedy  was  by  a  motion  to 
make  more  definite  and  certain.  They  are  perhaps 
quite  as  definite  as  the  answer,  wherein  the  defend- 
ant after  denying  its  own  existence  and  denying  that 
any  moneys  were  advanced  by  plaintiff  at  its  request, 
that  it  entered  into  a  contract  with  plaintiff  to  pay 
a  commission  on  the  sale  of  automobiles  and  trucks, 
or  that  plaintiff  sold  an  automobile  or  truck,  in  the 
next  breath  admits  that  plaintiff  did  assist  defendant 
in  selling  automobiles  and  trucks,  and  pleads  that  it 
has  paid  plaintiff  in  full  ''for  the  services  mentioned 
in  plaintiff's  complaint."  The  legal  conclusion  from 
the  whole  answer,  taking  it  as  we  must,  most  strongly 
against  the  pleader,  is  that  plaintiff  rendered  the  ser- 
vices alleged  in  the  complaint  and  has  been  paid 
therefor. 

5,6.  An  objection  is  made  that  a  written  contract 
between  plaintiff  and  defendant  showed  that  plaintiff 
was  doing  business  under  a  fictitious  or  assumed 
name,   and  in  the  absence  of  a  showing  that  such 
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designation  was  registered  with  the  county  clerk  as 
required  by  Section  7777,  Or.  X..  (Olson's  Compila- 
tion), the  plaintiff  cannot  recover.  The  contract  was 
signed,  *' Burton  P.  Sayles,  City  Garage,  Dallas, 
Oregon.'*  Appending  the  signer's  place  of  business 
and  postoffice  address  to  his  signature  did  not  con- 
stitute a  fictitious  or  assumed  name ;  and  if  it  did,  the 
objection  could  be  raised  only  by  plea  in  abatement, 
as  that  fact  did  not  appear  in  the  complaint,  nor  was 
it  suggested  in  the  answer:  Benson  v.  Johnson,  85 
Or.  677  (165  Pac.  1001,  167  Pac.  1014). 

7, 8.  It  is  also  objected  that  the  causes  of  action 
are  improperly  joined.  This  objection,  even  if  well 
taken,  would  be  unavailable  here,  as  there  was  no 
demurrer  on  that  ground,  and  it  was  therefore 
waived:  Section  72,  Or.  L.;  Corbett  v.  Wrenn,  25  Or. 
305  (35  Pac.  658).  The  causes  of  action  all  arose 
out  of  contract  and  were  therefore  properly  joined: 
Section  94,  Or.  L.;  Bade  v.  Hibberd,  50  Or.  501  (93 
Pac.  364). 

9.  Objection  was  made  to  the  admission  of  certain 
testimony  tending  to  show  that  the  written  agree- 
ment introduced  was  misdated.  The  plaintiff  did  not 
declare  upon  the  written  agreement,  nor  did  the  de- 
fendant's answer  allude  to  it.  The  plaintiff's  oral 
testimony  tended  to  show  that  the  sale  of  the  auto- 
mobile was  made  on  December  28th  or  29th;  that  it 
was  made  under  practically  the  vsame  agreement  as 
that  shown  in  the  writing;  and  that  the  original  draft 
of  the  agreement  was  drawn  up  by  plaintiff's  wife  on 
December  29th,  and  was  intended  to  take  effect  as  of 
that  date,  but  was  taken  to  Portland  by  defendant's 
president  to  be  copied,  and  the  date  of  January  1, 
1919,  the  actual  date  of  the  signing,  was  there  in- 
serted.   The  writer  is  of  the  opinion  that  the  affirm- 
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ative  answer  of  defendant  amounts  to  an  admission 
of  the  rendition  of  the  services  for  which  the  plain- 
tiff brings  this  action,  and  that  the  only  defense  is 
the  value  of  the  services  and  payment  therefor.  But, 
conceding  the  contrary  to  be  true,  the  date  is  not 
material:  Bliss  on  Code  Pleading  (3  ed.),  §283. 

Taken  as  a  whole,  we  find  no  error  in  the  proceed- 
ings in  the  Circuit  Court  except  the  submission  of  the 
first  alleged  cause  of  action  to  the  jury.  In  all  other 
respects  we  are  of  the  opinion  that  the  verdict  of  the 
jury  was  in  accordance  with  the  weight  of  the  evi- 
dence. The  judgment  will  be  modified,  by  deducting 
therefrom  the  sum  of  $6.45,  and  a  judgment  will  be 
entered  in  favor  of  plaintiff  for  the  sum  of  $502.54 
and  his  costs  and  disbursements  in  the  Circuit  Court, 
there  taxed  at  $33.85.  As  neither  party  has  fully 
prevailed  in  its  contentions  here,  neither  will  recover 
costs  on  this  appeal.  Modified. 

BuBNETT,  C.  J.^  and  Bean  and  Habbis,  JJ.,  concur. 


Argaed  Mareh  8^  reversed  and  remanded  Marcli   29,   1921. 

CHAPMAN   V.   HOOD   RIVER. 

(196  Pac.  467.) 

Oonstitiitional  Law — Oompensatlon  for  Property  Taken  is  a  Jndlclal 
Qneetioou 

1.  The  legislature  cannot  fix  compensation  for  property  taken 
under  the  power  of  eminent  domain;  such  matter  is  a  judicial,  and 
not   a  legislative,   question. 

EkniiLent  Domain — Olty  Held  Antliovlzed  by  Oharter  to  Lay  Ont  and 
Open  StreetB. 

?.  Under  Hood  River  City  Charter  (Sp.  Laws  1901,  p.  817), 
Chapter  8.  Section  49,  and  Chapter  9,  Sections  75,  80,  84,  87,  the 
city  is  fully  authorized  to  lay  out^  establish,  and  open  streets. 
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Eminent  Domain — Common  OonncU  on  Writ  of  Serlew  of  Proceed- 
ings to  Open  Street  most  Show  Quallflcations  of  AssesBorB. 

3.  The  condemnation  of  real  property  not  being  an  ex  parte, 
but  Btrictlj  an  adversary,  proceeding,  the  common  council  of  a  city 
in  the  exercise  of  its  functions  under  the  charter  in  opening  a 
street  should  be  required  on  writ  of  review  affirmatively  to  show 
the  qualifications  of  the  aBsessors  of  damages. 

Highways — ^Municipal    Corporations — Termini    of    County    Boad    or 
City  Street  must  be  Definitely  Located. 

4.  It  is  essential  to  the  lawful  location  of  a  county  road  or  a 
city  street  that  the  termini  of  the  same  be  definitely  located. 

Navigable  Waters — City  Council  Without  Power  to  Locate  Street 
Across  Navigable  Waters. 

5.  The  city  council  of  Hood  Biver  has  no  power  to  locate  a 
street  extending  to  the  north  line  of  the  city  of  Hood  Biver,  which 
north  line  coincides  with  the  north  line  of  Hood  Biver  county, 
which  is  in  the  navigable  waters  of  the  Columbia  Biver,  as  author- 
ity in  a  city  to  lay  out  highways  does  not  include  power  to  lay 
one  out  over  navigable  waters. 

Navigable  Waters — ^Lands  Under  Navigable  Waters  of  Biveir  Belong 
to  State. 

6.  Lands  under  the  navigable  waters  of  the  Columbia  Biver 
within  the  corporate  limits  of  the  city  of  Hood  Biver  are  the  prop- 
erty of  the  State  of  Oregon. 

From  Hood  River:  Fbed  W.  Wilson,  Judge. 

Department  2. 

This  is  a  proceeding  by  writ  of  review  instituted 
in  the  Circuit  Court  of  the  State  of  Oregon  in  and 
for  Hood  River  County.  Its  purpose  is  to  review 
the  action  taken  by  the  common  council  of  the  City 
of  Hood  River  in  undertaking  to  lay  out  and  estab- 
lish two  certain  streets  within  the  corporate  limits 
of  said  city. 

The  charter  of  the  City  of  Hood  River  granted  by 
the  legislative  assembly  of  1901  (see  Special  Laws, 
p.  817)  contains  two  chapters  relating  to  streets: 
Chapter   8,   concerning   streets,    the   grade   and   im- 

5.  Bight  to  locate  highway  over  or  into  navigable  waters,  see 
note  in  14  Ann.  Gas.  288. 

6.  Power  of  state  to  ^rant  title  to  land  under  navigable  water, 
eee  notes  in  53  Am.  St.  Bep.  297;  Ann.  Gas.  1918B,  1107. 
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provement  thereof,  and  Chapter  9,  relating  to  open- 
ing streets. 

Section   49,   Chapter   8,   provides: 

**The  common  council  shall  have  power  and  an- 
thority,  whenever  it  deems  it  expedient,  to  establish 
or  alter  the  grade  of,  and  to  improve  or  repair  any 
street  or  alley,  or  any  part  thereof,  now  or  here- 
after laid  out  •  •  /' 

Section  75,  Chapter  9,  provides: 

''Whenever  the  council  shall  deem  it  expedient  to 
open,  lay  out,  establish,  *  *  or  extend  a  street  or 
alley,  it  shall  cause  the  city  surveyor  to  survey  such 
proposed  change  or  new  street  or  alley,  and  make 
a  report  thereof  containing  a  plat  of  the  survey  *  *  , 
and  the  portion  of  each  lot,  *  *  or  tract  required  to 
be  appropriated  for  such  *  *  new  street  or  alley, 
*  •  ,  which  report,  if  satisfactory  to  the  council, 
shall  be  adopted  by  ordinance  embodying  the  same. 
Provided,  that  before  the  adoption  thereof  the 
recorder  shall  give  notice  of  the  filing  of  such  report, 
by  publication  for  two  weeks  in  some  newspaper 
published  in  the  City  of  Hood  River,  or  by  written 
notices  posted  for  two  weeks  at  three  public  places  in 
said  city,  and  at  the  next  regular  meeting  of  the 
council  after  the  completion  of  such  notice,  present  to 
it  the  said  report,  and  attached  thereto  a  copy  of 
such  notice,  with  the  proof  of  publication  or  posting 
indorsed  thereon.  Thereafter,  and  within  sixty  days 
from  the  adoption  of  such  report,  the  council  shall 
appoint  three  disinterested  freeholders  of  the  City  of 
Hood  River,  not  related  by  consanguinity  or  affinity 
to  any  owner  or  person  interested  in  any  property 
to  be  appropriated,  and  possessing  the  qualifications 
of  jurors  in  courts  of  justice  for  Wasco  County,  to 
view  such  proposed  street  or  alley,  and  make  an 
appraisement  of  the  damages,  if  any,  to  the  re- 
spective owners  of  the  property  required  to  be 
appropriated,  and  report  the  same  to  the  common 
council  •  •  /' 
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Section  80  of  said  Chapter  is  as  follows: 

''In  estimating  the  damages  to  the  premises  of 
any  person  pursuant  to  this  chapter,  the  viewers  and 
jurors  shall  be  governed  by  the  differences  in  the 
market  value,  if  any,  of  the  premises  of  such  persons, 
before  and  after  the  opening,  widening,  extending  or 
straightening  of  such  street  or  alley ;  and  may^  con- 
sider any  use  of  the  premises  for  which  it  is  adapted, 
including  the  platting  of  the  same  into  lots  and 
blocks,  and  they  shall  consider  only  such  damages 
or  conveniences  caused  by  such  street  or  alley  as 
affects  the  use  of  said  premises  for  the  purpose  for 
which  it  is  the  most  valuable  in  the  market.'* 

Section  84  provides: 

((  •  •  rpjj^  common  council  shall,  •  *  order  a  war- 
rant  drawn  *  *  for  damages,  or  damages  and  costs^ 
awarded  to  the  owner  •  *  of  the  property  appro- 
priated, *  *  if  it  shall  determine  to  open,  lay  out, 
establish,  widen,  straighten  or  extend  said  street  or 
alley,  and  cause  such  report,  survey  and  plan  to  be 
recorded  in  the  record  of  city  surveys,  and  from 
thenceforth  said  street  or  alley  shall  be  considered 
laid  out,  established  *  *  or  widened,  as  the  case  may 
be,  and  the  council  shall  cause  an  order  to  issue 
directing  said  street  *  *  to  be  so  opened/' 

Section  87  is  as  follows: 

**The  common  council  has  authority  *  *  to  open, 
establish  and  locate  streets  upon  the  roadbed  of  and 
upon  or  across  any  county  road  or  pubUc  highway 
within  the  corporate  limits  •  •  .'> 

Sections  49  to  87,  inclusive,  relate  to  grading,  the 
improvement,  and  opening  of  the  streets  of  the  City 
of  Hood  River. 

The  petition  for  the  writ  is  full,  and  alleges,  among 
other  errors,  the  following: 

*^That  the  resolution  of  said  common  council  of  the 
City  of  Hood  River  adopted  April  15,  1918,  de- 
claring the   expediency   of  •  *  establishing  •  *  said 
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streets  and  directing  the  survey  thereof  included  two 
separate  streets  •  *  . 

**That  •  •  the  common  council  appointed  three 
viewers  to  view  said  two  streets  and  appraise  the 
damages  to  the  owners  of  the  lands  taken  by  said 
streets,  before  the  resolution  *  *  had  gone  into 
effect. 

**In  appointing  E.  A.  Franz,  J.  Wickham  and 
James  Stranahan  as  viewers,  for  the  reason  that  at 
the  time  of  making  said  view  and  appraisement  *  * 
they  were  not  disinterested  freeholders  of  the  City 
of  Hood  Eiver  *  *  and  were  not  qualified  viewers. 

**In  applying  an  unlawful  measure  of  damages  in 
fixing  compensation  for  the  land  condemned. 

**That  the  said  proposed  Eiver  Street  and  Hood 
Street  were  not  designed  or  intended  as  public  streets 
of  the  City  of  Hood  River,  and  that  the  said  streets, 
as  surveyed,  platted  and  laid  out,  are  over  navigable 
waters  of  the  Columbia  River,  where  it  is  impracti- 
cable to  construct  a  roadway  *  *  . 

**That  no  notice  or  information  of  any  kind  was 
given  to  the  plaintiff  of  the  award  of  said  viewers,  or 
of  the  amount  awarded  her.'' 

Upon  the  plaintiff's  giving  an  undertaking,  the 
court  ordered  a  writ  of  review,  which  was  returned 
and  filed  July  7,  1919.  Defendant  moved  the  court 
for  an  order  dismissing  plaintiff's  petition  and 
quashing  the  writ  of  review  and  return  thereon,  upon 
the  following  grounds: 

**That  the  plaintiff's  said  petition  and  the  said 
return  show  that  all  proceedings  taken  and  had 
relative  to  the  opening  of  River  Street  and  Hood 
Street  were  regular  and  lawful  and  in  full  com- 
pliance with  the  charter  of  the  City  of  Hood  River 
and  with  the  laws  pertaining  to  such  proceedings, 
and  that  said  petition  for  a  writ  of  review  does  not 
state  facts  sufficient  to  constitute  a  suit  or  to  show 
that  the  plaintiff  is  entitled  to  a  writ  of  review  or 
to  any  relief  from  this  court,  and  this  court  has  no 
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jurisdiction  to  review  any  order,  decision,  proceeding 
or  thing.  •  • 

*'That  the  said  petition  and  application  of  plaintiff 
for  a  writ  of  review  was  not  filed  or  made  herein 
within  sixty  days  from  the  date  of  the  decision  or 
the  determination  complained  of,  and  not  within  the 
time  required  by  law  for  the  filing  and  making  of 
petitions  and  applications  for  writs  of  review  •  *  .*' 

Thereafter,  and  on  the  twenty-sixth  day  of  Decem- 
ber, 1919,  the  court  ordered  and  adjudged: 

That  **said  motion  to  quash  and  dismiss  be  *  * 
granted  and  allowed,  and  *  *  that  the  petition  for 
the  writ  of  review  be  *  *  dismissed,  and  that  said 
writ  of  review  be  *  *  quashed  and  dismissed." 

On  February  2,  1920,  plaintiff,  by  her  attorney, 
filed  a  motion  to  set  aside  and  open  the  order  and 
judgment  heretofore  made  sustaining  the  motion  to 
quash  the  writ  of  review,  which  was,  on  February 
14,  1920,  denied  by  the  court. 

Thereafter,  plaintiff  appealed  to  this  court,  assign- 
ing errors  as  follows: 

**That  the  court  erred: 

**In  sustaining  tlje  motion  of  respondent  to  quash 
the  writ  of  review,  and  in  quashing  the  writ  and 
dismissing  the  petition. 

'*In  refusing  to  sustain  the  writ  *  •  . 

'^In  denying  appellant's  motion  for  an  amended 
return  to  the  writ." 

Bevebsed  and  Bemanded. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  H.  H.  Riddell. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  E.  C.  Smith. 

BBOWN,  J.— The  plaintiff's  right  to  review  the 
proceedings  of  the  common  council  of  the  City  of 
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Hood  Eiver  in  attempting  to  lay  out  and  open  a 
street  through  her  land  is  based  upon  the  provision 
of  our  Code  reading: 

"Any  party  to  any  process  or  proceeding  before 
or  by  any  inferior  court,  officer  or  tribunal  may  have 
the  decision  or  determination  thereof  reviewed  for 
errors  therein,  as  in  this  chapter  prescribed,  and  not 
otherwise.  Upon  a  review,  the  court  may  review  any 
mtermediate  order  involving  the  merits  and  neces- 
sarily affecting  the  decision  or  determination  sought 
to  be  reviewed'*:  Section  603,  Or.  L. 

The  right  to  review  dates  from  the  final  order  of 
the  common  council  wherein  it  decided  to  lay  out, 
establish,  and  open  said  streets  as  provided  by  Sec- 
tion 84  of  the  chari;er,  because 

**This  writ  does  not  lie  from  an  interiocutory 
order,  but  from  the  determination  of  the  matter'*: 
Holmes  v.  Cole,  51  Or.  483  (94  Pac.  964). 

Did  the  council  of  Hood  Eiver  exceed  its  authority 
by  including  two  streets  in  one  proceeding!  1  El- 
liott on  Boads  and  Streets  (3  ed.),  Section  382, 
holds : 

''It  is  perhaps  irregular  to  include  and  describe 
more  than  one  proposed  highway  in  the  same  peti- 
tion, and  it  is  certainly  safer  and  better,  ordinarily 
at  least,  to  file  a  separate  petition  in  each  case;  but 
such  irregularity  is  not  jurisdictional.  *  *  If  the 
petition  is  sufficient  as  to  one  of  the  proposed  high- 
ways, we  see  no  good  reason  why  the  proceedings 
might  not  be  carried  on  as  to  that  one,  even  though  it 
would  be  improper  to  establish  more  than  one  in  a 
single  proceeding.*' 

In  37  Cyc,  page  75,  it  is  said: 

**In  the  absence  of  express  statutory  authority, 
some  decisions  lay  down  the  rule  that  several  distinct 
highways  cannot  be  prayed  for  in  the  same  petition, 
unless  they  connect  with  one  another  or  are  closely 
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identified  and  designed  to  form  a  system  of  roads. 
On  the  other  hand,  it  has  been  held  that  while  such  a 
proceeding  is  doubtless  irregular,  and  it  may  be 
safer  and  better  to  require  that  a  separate  petition 
be  filed  in  each  case,  such  irregularity  is  not  jurisdic- 
tional.** 

In  the  instant  case,  Hood  and  River  Streets  con- 
nect, one  with  the  other,  and  are  so  closely  identified 
that  we  hold  plaintiff's  objection  not  well  taken. 

1.  The  plaintiff  alleges  error  because  of  certain 
charter  provisions  relating  to  compensation  for  prop- 
erty taken  under  the  right  of  eminent  domain.  The 
legislature  cannot  fix  compensation  or  prescribe  the 
rules  for  its  computation.  Just  compensation  as 
damages  for  property  taken  under  the  power  of 
eminent  domain  presents  a  judicial,  and  not  a  legis- 
lative question.  The  Supreme  Court  of  the  United 
States  in  the  case  of  Monongahela  Navigation  Co.  v. 
United  States,  148  U.  S.  312  (37  L.  Ed.  463,  13  Sup. 
Ct.  Rep.  622),  said  that: 

**The  legislature  may  determine  what  private  prop- 
erty is  needed  for  public  use, — that  is  a  question  of 
a  political  and  legislative  character;  but  when  the 
taking  has  been  ordered,  then  the  question  of  com- 
pensation is  judicial.  It  does  not  rest  with  the  pub- 
lic, through  Congress  or  the  legislature,  its  repre- 
sentatives, to  say  what  compensation  shall  be  paid, 
or  even  what  shall  be  the  rule  of  compensation.  The 
Constitution  has  declared  that  just  compensation 
shall  be  paid,  and  the  ascertainment  of  that  is  a 
judicial  inquiry.'' 

In  the  case  of  Beekman  v.  Jackson  Co.,  18  Or.  283, 
286  (22  Pac.  1074,  1075),  which  arose  out  of  a  pro- 
ceeding for  the  condemnation  of  land  for  the  pur- 
poses of  public  highway  in  Jackson  County,  this 
court  said: 
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*^Nor  should  their  lands  be  taken  for  snch  purpose 
without  just  compensation.  The  Constitution  of  the 
govemment  guarantees  them  that,  and  its  provisions 
should  be  observed.  The  reasonable  value  of  the 
land  taken,  the  effect  of  the  taking  upon  the  re- 
mainder, the  manner  of  the  location  of  the  road,  the 
necessity  it  may  occasion  for  the  removal  or  build- 
ing of  fences,  and  any  other  material  inconvenience 
or  burden  it  may  create,  should  be  fairly  considered, 
and  the  sum  of  the  several  items  should  be  allowed 
the  owner,  subject  to  any  reduction  on  account  of 
special  benefits  he  may  derive  therefrom." 

We  assume  that  the  appraisers  in  the  case  at  bar 
followed  the  law  as  here  set  down.  There  is  nothing 
in  the  record  that  we  may  review  showing  anything 
to  the  contrary. 

It  is  asserted  by  appellant  that  the  City  of  Hood 
Biver  has  no  charter  power  to  lay  out  streets.  As 
a  general  rule,  when  the  state  grants  a  charter  in- 
corporating towns  and  cities,  it  expressly  empowers 
sudd  town  or  city  to  establish,  lay  out,  and  open 
streets.  It  is  argued  that  the  charter  of  the  City  of 
Hood  Eiver  contains  no  such  grant  of  authority. 

**It  is  a  well-settled  rule  of  construction  of  grants 
by  the  legislature  to  corporations  *  *  that  only  such 
powers  •  *  can  be  exercised  under  them  as  are 
clearly  comprehended  within  the  words  of  the  act": 
Corvallis  v.  CarlUe,  10  Or.  141  (45  Am.  Rep.  134). 

To  similar  effect  is  Robertson  v.  Portlcund,  77  Or. 
121,  128  (149  Pac.  545,  547),  where  it  is  said: 

'*It  is  hornbook  law  that  municipal  corporations 
have  no  powers  except  such  as  are  granted  in  ex- 
press words  by  thjeir  charters,  or  such  as  are  neces- 
sarily implied  from  those  granted  or  those  essential 
to  the  declared  objects  and  purposes  of  the  corpora- 
tions.*'   Also  Oregon  cases  there  collected. 
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To  the  same  effect  is  Cole  v.  City  of  Seaside,  93 
Or.  75  (182  Pac.  165). 

*'It  is  likewise  a  rule  of  construction  that  grants 
of  power  are  not  to  be  so  construed  as  to  defeat  the 
intent  of  the  legislature  or  to  withhold  what  is  given 
either  expressly  or  By  necessary  and  fair  implication" : 
United  States  v.  Denver  etc.  R.  Co.,  150  U.  S.  14 
(37  L.  Ed.  979,  14  Sup.  Ct.  Rep.  16,  see,  also,  Rose's 
U.  S.  Notes) ;  Tod  v.  Kentucky  Union  Land  Co. 
(C.  C),  57  Fed.  50. 

2.  The  legislative  assembly  of  1901  incorporated 
the  City  of  Hood  River  by  granting  it  a  charter  con- 
taining 126  sections,  39  of  which  relate  wholly  to 
streets.  As  will  be  seen  from  the  excerpts  from  the 
charter  quoted  in  our  statement,  the  common  council 
is  empowered  to  establish  or  alter  the  grade  of,  and 
to  improve  or  repair,  any  street  **now  or  hereafter 
laid  out  or  established  within  the  corporate  limits 
of  the  city.'*  By  the  provisions  of  Section  75  of  said 
charter,  the  council  is  authorized,  whenever  it  shall 
deem  it  expedient,  to  open,  lay  out,  establish,  widen, 
straighten,  or  extend  streets,  and  the  procedure  for 
so  doing  is  provided  therein.  We  hold  that  under  the 
provisions  of  its  charter,  the  City  of  Hood  River  is 
fully  authorized  to  lay  out,  establish,  and  open 
streets. 

Error  is  asserted  because  of  the  failure  of  the 
record  to  affirmatively  show  the  qualifications  of  the 
appraisers  of  damages  as  provided  by  Section  75  of 
the  charter  of  Hood  River,  which  provides  that: 

^*The  city  council  shall  appoint  three  disinterested 
freeholders  of  the  City  of  Hood  River,  not  related  by 
consanguinity  or  affinity  to  any  owner  or  person  in- 
terested in  any  property  to  be  appropriated,  and 
possessing  the  qualifications  of  jurors  in  courts  of 
justice  for  Wasco  (now  Hood  River)  County,  to  view 
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snch  proposed  street  *  *  and  make  an  appraisement 
of  the  damages/' 

The  minutes  of  the  city  council  relating  to  the  ap- 
pointment of  such  viewers  are  as  follows: 

"In  the  matter  of  the  proposed  Opening  of  Hood 
Street  and  Eiver  Street  as  called  for  in  Ordinance 
No.  573,  adopting  the  City  Surveyor's  report 

**It  was  moved  by  Sinclair,  2d  Cuddeford,  that 
E.  A.  Franz,  J.  Wickham  and  James  A.  Stranahan  be 
appointed  as  appraisers,  and  that  they  be  instructed 
to  appear  at  the  city  recorder's  office  and  qualify  and 
make  the  appraisement  February  11,  1919,  at  10 
o'clock  A.  M. 

*' Carried." 

In  the  disposition  of  this  question,  we  are  con- 
trolled by  the  doctrine  enunciated  in  the  case  of 
N.  P.  T.  Co.  V.  City  of  Portland,  14  Or.  24,  26  (13 
Pac-  705).  In  that  case  the  court  had  under  con- 
struction, Sections  80,  81,  82  and  84  of  the  charter  of 
the  City  of  Portland,  reading  as  follows : 

"Sec.  80.  The  common  council  of  the  City  of  Port- 
land has  power  and  authority  within  the  city,  when- 
ever it  deems  it  expedient,  to  open,  lay  out,  establish 
and  widen  streets  and  alleys,  and  to  appropriate 
private  property  for  that  purpose. 

**Sec.  81.  Whenever  the  council  shall  deem  it  ex- 
pedient to  lay  out  and  establish  or  widen  a  street 
or  alley,  it  shall  direct  the  city  surveyor  to  survey 
such  proposed  new  street  or  alley  •  *  and  to  paark 
the  boundaries  thereof,  and  to  make  his  report,*  con- 
taining a  plat  of  the  survey,  etc. 

**Sec.  82.  Thereafter,  and  within  thirty  days  from 
the  adoption  of  such  report,  the  council  shall  appoint 
three  disinterested  freeholders  of  the  City  of  Port- 
land, no  kin  to  any  owner  or  person  interested  in 
any  property  to  be  appropriated,  possessing  the 
qualifications  of  jurors  of  the  Circuit  Court  of  the 
County  of  Multnomah,  to  view  such  proposed  street, 
and  make  an  assessment  of  damages  and  benefits,  as 
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provided  in  the  next  following  section  of  this  act.  •  * 
''See.  84.  If  it  shall  appear  to  the  council  that  the 
damages  assessed  are  unreasonable,  or  that  the 
benefits  assessed  are  insufficient  in  any  respect,  the 
council  may  set  aside  such  view,  and  order  another 
view,  under  the  same  regulations  as  provided  in  case 
of  the  first  view.  •  •  »' 

The  court  then  said: 

**The  only  recital  in  the  record  made  by  the  coun- 
cil on  the  subjects  enumerated  in  Section  82  is  as 
follows : 

**  *  Whereas  E.  L.  Durham,  C.  C.  Redman,  and 
Edward  Champion  are  freeholders  within  the  State 
of  Oregon,  and  are  disinterested  in  the  property  and 
lands  proposed  to  be  appropriated  in  the  opening, 
laying  out  and  establishing  of  the  extension  of  North 
Third  Street,  from  the  north  line  of  H  Street  to  the 
west  line  of  North  Front  Street,  in  the  City  of  Port- 
land, County  of  Multnomah  and  State  of  Oregon — 
said  extension  to  be  seventy  feet  in  width — and 
whereas  said  persons  possess  the  qualifications  of 
jurors  of  the  Circuit  Court  of  Multnomah  County, 
and  are  not  of  kin  to  any  person  owning  or  interested 
in  .the  property  to  be  appropriated  for  such  pur- 
pose,' etc. 

**The  conunon  council  of  the  City  of  Portland,  in 
exercising  the  powers  conferred  by  the  charter 
relative  to  the  appropriation  of  private  property  for 
the  purpose  of  opening,  laying  out  and  establishing 
streets  or  alleys  within  said  city,  is  an  inferior 
tribmial,  and  it  must  comply  strictly  with  every 
prerequisite  of  the  statute;  and  unless  it  does  so  its 
acts  are  void." 

The  court  further  held: 

**It  is  said  that  the  plaintiff  received  from  the  City 
of  Portland  the  amount  of  money  specified  in  the 
report  of  the  viewers;  but  this  fact  does  not  appear 
in  the  record.  The  only  reference  to  it  is  in  a  certifi- 
cate made  by  the  auditor  and  clerk  of  the  city;  but 
we   are   unable   to   find   any   authority   in   the   city 
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charter,  making  his  certificate  evidence  of  any  facts 
whatever.  He  can  make  and  authenticate  by  his  cer- 
tificate copies  of  all  records  of  which  the  law  makes 
him  the  custodian,  but  beyond  this  his  certificate  is 
without  legal  effect. 

**It  was  also  argued  by  the  city  attorney,  that  the 
affidavit  made  by  the  viewers  supplied  the  omissions 
in  the  record  of  the  proceedings  of  the  common  coun- 
cil. There  are  two  objections  to  this  argument.  The 
first  is,  that  the  council  must  appoint  persons  who 
are  qualified,  and  their  record  must  show  the  facts.'' 

In  Bewley  v.  Graves,  17  Or.  274,  283  (20  Pac.  322, 
326),  Mr.  Justice  Stbahan,  who  spoke  for  the  court 
in  Northern  Pac.  T.  Co.  v.  City  of  Portland,  14  Or. 
24,  26  (13  Pac.  705,  706),  wrote  that: 

**  Counsel  for  respondent  rely  very  much  on  North- 
ern Pac.  T.  Co.  V.  City  of  Portlcmd,  14  Or.  24  (13 
Pac.  705).  But  it  fails  to  sustain  his  contention, 
for  two  reasons.  The  common  council  of  the  City 
of  Portland  cannot  be  said  to  be  a  court  in  any  sense 
of  that  term,  but  it  has  certain  specified  and  limited 
powers  conferred  upon  it  to  lay  out  and  widen  streets, 
etc.,  which  it  may  exercise  by  complying  with  the 
charter.'' 

In  Towns  v.  Klamath  County,  33  Or.  225  (53  Pac. 
604),  this  court  held  that  after  a  County  Court  has 
acquired  jurisdiction  in  a  proceeding  for  locating  a 
public  road,  the  same  presumptions  prevail  regarding 
its  proceedings  as  would  prevail  concerning  courts  of 
general  jurisdiction.  Therefore,  it  will  be  presumed 
on  appeal  that  persons  appointed  as  viewers  of  a 
proposed  road  are  disinterested  freeholders  as  re- 
quired by  statute,  when  the  contrary  is  not  shown. 
The  court  further  says: 

**In  making  the  appointment  the  court  acts 
judicially;  and  it  is  a  reasonable  intendment  that  it 
has  performed  its  duty,  until  the  contrary  appears." 
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It  further  states  that: 

'*The  case  of  Northern  Pac.  T.  Go.  v.  City  of  Port- 
land,  14  Or.  24  (13  Pac.  705),  is  not  in  point  here, 
because  it  involved  the  validity  of  the  proceedings  of 
the  common  council  of  the  City  of  Portland  in  ap- 
propriating private  property  for  the  purpose  of 
opening  and  establishmg  a  street." 

— and  quotes  with  approval  the  comment  of  this  court 
made  in  Bewley  v.  Graves,  17  Or.  274,  283  (20  Pac. 
322,  326),  concerning  Northern  Pac.  T.  Go.  v.  Gity  of 
Portland. 

Again,  this  court  followed  the  case  of  Northern 
Pac.  T.  Go.  V-  Gity  of  Portland,  14  Or.  24  (13  Pac. 
705): 

**The  city,  in  eminent  domain  proceedings,  is  an 
inferior  tribunal,  and  must  strictly  comply  with 
every  prerequisite  of  the  statute.  If  it  does  not  its 
acts  are  void":  Thurmcm  v.  Multnomah  Gounty,  70 
Or.  401,  406  (140  Pac.  626,  627,  141  Pac.  1015). 

We  are  well  aware  that  in  other  jurisdictions 
courts  have  held  that,  whenever  power  is  given  to 
establish  highways  by  proceediugs  before  local  tri- 
bunals, such  as  boards  of  supervisors,  boards  of  com- 
missioners, and  common  councils,  such  tribunals,  when 
they  are  thus  engaged,  are  exercising  judicial  func- 
tions. 

3.  The  condemnation  of  real  property  is  not  an 
ex  parte,  but  strictly  an  adversary  proceeding. 
Private  property  is  being  taken  for  public  use  against 
the  will  of  the  owner.  It  is  not  too  much  to  require 
the  common  council,  in  the  exercise  of  its  functions, 
to  affirmatively  show  the  qualifications  of  the  as- 
sessors of  damages,  and  we  so  hold. 

The  principle  that  the  minutes  of  the  common  coun- 
cil must  affirmatively  show  the  qualifications  of  the 
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viewers  appointed  to  assess  damages,  has  become 
stare  decisis  in  this  state.  As  well  stated  by  Mr. 
Justice  BuBNETT  in  Kalich  v.  Knapp,  73  Or.  577 
(142  Pac.  594,  145  Pac.  22) : 

** Another  doctrine  equally  well  settled  is  that  of 
stare  decisis,  to  the  effect  that  when  a  decision  has 
once  been  rendered,  it  amounts  to  an  authoritative 
construction  of  the  law,  and  should  not  be  disre- 
garded or  overturned  except  for  very  cogent  reasons 
showing  beyond  question  that  on  principle  it  was 
wrongly  decided.  The  principle  is  that  laws  are 
largely  conventional  rules  of  action,  and  it  is  more 
important  that  the  rule  be  settled  as  a  guiding  pre- 
cept to  the  public  than  that  by  the  action  of  the 
courts  the  law  should  be  made  to  fluctuate  like  the 
tides.  ^' 

The  report  made  to  the  common  council  of  Hood 
Eiver  by  the  city  surveyor  shows  that: 

'*Said  survey  and  streets  run  in  a  northerly  direc- 
tion to  the  city  limits  of  Hood  River  from  the  place 
where  the  public  road  crosses  the  north  line  of  the 
right  of  way  of  Oregon- Washington  R.  R.  &  Nav.  Co., 
80  yards  in  a  northeasterly  direction  from  the  pas- 
senger depot  of  said  company  •  *  .  A  more  definite 
description  of  said  streets  is  hereinafter  contained  in 
and  made  by  the  descriptions  of  the  lands  contained 
within  the  said  survey  and  proposed  streets/' 

Now,  turning  to  the  description  of  the  lands  re- 
ferred  to  by  the  city  engineer,  the  last  description 
concludes  with  the  words : 

**  Thence  run  north  24  deg.  06'  west  to  the  cor- 
porate limits  of  the  City  of  Hood  River.  *' 

4.  The  point  of  termination  of  River  Street  is 
either  in  the  navigable  waters  of  the  Columbia  River, 
or  else  it  is  so  indefinite  that  it  does  not  constitute  a 
valid  location  of  the  terminus  of  that  street.  It  is 
essential  to  the  lawful  location  of  a  county  road  or  a 
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city  street,  that  the  termini  of  the  same  be  definitely 
located.  The  resolution  of  the  common  council  reads^ 
in  part,  as  follows: 

*'The  common  council  of  the  City  of  Hood  River 
deems  it  expedient  to  lay  out,  establish  and  open  a 
street  in  the  City  of  Hood  River  running  in  a  north- 
erly direction  toward  or  to  the  city  limits  from  the 
place  where  the  public  road  crosses  the  north  line 
of  the  right  of  way  of  the  0.  W.  R.  &  N.  Co.  about 
80  yards  in  a  northeasterly  direction  from  the  pas- 
senger depot  of  said  company,  which  said  street  shall 
be  80  feet  in  width  and  shall  be  known  as  River 
Street.'' 

5.  If  the  point  of  termination  of  this  street  is  at  the 
northern  boundary  of  the  City  of  Hood  River,  it  is 
in  the  navigable  waters  of  the  Columbia  River.  The 
city  council  of  Hood  River  has  not  the  power  to 
locate  a  street  extending  to  the  north  line  of  the 
City  of  Hood  River,  for  the  reason  that  the  north 
line  of  said  city  coincides  with  the  north  line  of  Hood 
River  County,  which  is  in  the  navigable  waters  of  the 
Columbia  River. 

It  is  generally  held  that  authority  to  lay  out  high- 
ways does  not  include  the  power  to  lay  one  out  over 
navigable  waters:  14  Am.  &  Eng.  Ency.  of  Law 
(2  ed.),  357,  citing  State  v.  Anthoine,  40  Me.  435; 
Cape  Elizabeth  v.  Cumberland  Co.  Comm,,  64  Me. 
456;  Wells  v.  York  Co.  Comm.,  79  Me.  522  (11  Atl. 
417) ;  Commonwealths. Coombs,  2  Mass.  489;  Charles- 
town  V.  Middlesex  Co.  Comm.,  3  Met.  (Mass.)  202; 
1  Farnham  on  Waters  and  Water  Rights,  669. 

6.  The  lands  under  the  navigable  waters  of  the 
Columbia  River  within  the  corporate  limits  of  the 
City  of  Hood  River  are  the  property  of  the  State  of 
Oregon,  for,  as  said  by  this  court  in  Monroe  v. 
Withycombe,  84  Or,  328  (165  Pac.  227) : 
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'*0n  its  admission  to  the  Union,  Oregon  was  vested 
with  title  to  the  land  under  the  navigable  waters 
within  the  state,  subject  to  the  public  right  of  naviga- 
tion, and  to  the  common  right  of  citizens  of  the  state 
to  fish/' 

It  is  concisely  stated  by  a  text- writer  that: 

"When  the  limits  of  a  municipal  corporation  are 
extended  over  adjacent  navigable  waters,  the  cor- 
poration is  not  vested  with  any  interest  in  the  land 
under  the  water,  but  merely  acquires  civil  and  crim- 
inal jurisdiction  coextensive  with  its  limits*':  1  Mc- 
Quillm  on  Municipal  Corporations,  p.  885. 

The  streets  herein  referred  to  have  not  been  law- 
fully located  and  established. 

The  judgment  appealed  from  is  ordered  reversed 
and  the  cause  remanded  for  further  proceedings  in 
the  court  below,  not  inconsistent  with  this  opinion. 

Bevebsed  and  Remanded. 

BuBNBTT,  C.  J.,  concurs. 

Bean  and  Johns,  JJ.,  concur  in  result. 


Argaed  February  24,  reyersed   and  remanded  March  29,   1921. 

LEHMAN  V.  KNOTT. 

(196  Pac.  476.) 

BvldADce-— Expert  not  AUowed  to  Draw  Inferences  of  Fact, 

1.  An  expert  is  not  allowed  to  draw  inferences  or  conclusions  of 
fact  from  the  evidence,  and  his  opinion  should  be  exact  upon  a 
hypothetical  statement  of  fact. 

Brldance— Party  Entitled  to  Opinion  of  Expert  on  Any  Facts  Sup- 
ported by  Testimony. 

2.  It  is  the  privilege  of  counsel  to  assume  any  state  of  facts 
which   there  is  any  testimony  tending  to  prove,   and   to   have  the 

1.  Who  are  experts  and  in  what  cases  expert  testimony  is  ad- 
missible^ see  note  in  66  Am.  Dec  228. 
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opinion  of  tlie  expert  based  on  the  facts  assumed,  but  the  testi- 
monj  should  tend  to  establish  the  facts  embraced  in  the  question, 
and  if  the  hypothetical  question  is  clearly  exag|;erated  and  unwar- 
ranted by  any  testimony  in  the  case,  an  objection  to  it  should  be 
sustained. 

ETidence— Form  of  Hypothetical  QnestioiL 

3.  The  form  of  a  hypothetical  question,  whether  it  states  facts, 
or  puts  facts  hypothetically,  or  refers  to  the  testimony  of  witnesses 
as  being  true,  should  be  shaped  so  as  to  give  the  witness  no  occa- 
sion or  opportunity  to  decide  upon  the  evidence. 

Evidence— HypotbeUcal    QveBtions    Shoxild    not    8e^    Opinion    on 
Merita. 

4.  Hypothetical  questions  are  clearly  improper  if  they  directly 
seek  the  opinion  of  the  witness  on  the  merits  of  the  case. 

Evidence— Opinions  of  Physicians  Admissible  as  to  Proper  Medical 
Treatment. 

5.  In  malpractice  case  the  question  of  whether  the  physician 
had  adopted  the  proper  treatment  is  one  in  which  the  opinions  of 
medical  men  may  be  received  in  evidence,  and  they  may  state 
whether  in  their  opinion  the  treatment  was  improper  or  not,  and 
whether  it  was  in  conformity  with  the  rules  and  practice  of  the 
profession. 

I 

Evidence — Opinion  Evidence  Bole  Oonceming  Oonclasions  on  Merits 
not  Absolute. 

6.  As  the  opinion  evidence  rule  is  intended  to  provide  against 
the  danger  of  invasion  of  the  province  of  the  jury,  the  court 
should,  as  far  as  possible,  exclude  the  inference,  conclusion  or 
judgment  of  a  witness  as  to  the  ultimate  fact  in  issue,  even  though 
the  circumstances  presented  are  such  as  miffht  warrant  a  relaxation 
of  the  rule  excluding  opinions  but  for  this  circumstance,  but  the 
rule  is  not  absolute,  for  it  frequently  occurs  that  the  only  possible 
or  practicable  method  of  making  proof  of  the  fact  in  issue  is  by 
means  of  opinion  evidence. 

Evidence — Question  to  Physician  Held  Impropor  as  Invading  Pro- 
vince of  Jnry. 

7.  In  malpractice  case  it  was  error  to  allow  plaintiff  to  ask  ex- 
pert witness  whether  application  of  side  splints  to  broken  wrist 
was  "unskillful  and  negligent,"  as  the  expert's  opinion  would  leave 
little  or  nothing  for  the  jury  to  determine,  as  improper  treatment 
by  a  surgeon  might  be  duo  to  an  error  in  judgment  of  a  skillful 
surgeon,  honestly  and  carefully  exercised,  and  not  constitute  negli- 
gent treatment. 

8.  Necessity  that  h3rpothetical  question  to  witness  contain  all 
evidence  on  point  in  issue^  see  note  in  18  Ann.  Gas.  646. 

4.  Whether  expert  witness  may  give  opinion  as  to  the  ultimate 
fact,  see  note  in  Ann.  Gas.  1914B,  191. 
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Fltysiclaiis    and    Surgeons — ^Honest   X&rror   In   Judgment   Does    not 
Ckmstltnte  Negligent  Treatment. 

8.  Improper  treatment  by  a  surgeon  might  be  due  to  an  error 
in  judgment  of  a  skillful  surgeon  honestly  and  carefully  exercised 
and  not  constitute  negligent  treatment. 

Erldeiice— FhsTBlcian  Competent  to   Qlve  Opinion,   Althougb  Never 
Treating  ft  Similar  Case. 

9.  The  fact  that  a  physician  skilled  in  medicine  and  surgery 
had  never  treated  a  broken  wrist  with  infection  would  not  dis- 
qualify him  from  giving  his  opinion  as  to  the  correct  manner  of 
applying  splints  to  a  broken  wrist  with  infection. 

Bvidence — Court  Erred  in  not  Permitting  Medical  Expert  to  Testify 
as  to  Effect  of  Sloughing  upon  Broken  Badiua  Bone. 

10.  In  malpractice  case,  where  there  was  a  broken  wrist  and  in- 
fection and  a  discharge  by  the  infection,  held  that  court  erred  in 
not  permitting  expert  witness  for  defendant  to  testify  as  to  the 
effect  that  sloughmg  would  have  upon  the  radius  bone  and  its 
ability  to  unite. 

Trial — ^Instruction  in  Malpractice  Case  Held  Outside  of  Case. 

11.  In  a  malpractice  case,  where  it  was  alleged  that  defendant 
failed  to  exercise  requisite  skill  and  knowledge,  and  not  that  de- 
fendant did  not  possess  requisite  knowledge  and  skill,  court  erred 
in  charging,  "A  surgeon  must  inform  himself  as  to  the  facts  and 
fircumstanees  of  the  particular  case  under  his  investigation,  and, 
if  he  fails  to  do  so,  or  fails  to  possess  the  knowledge  or  experience 
and  skill  to  handle  such  a  case,  and  a  party,  by  such  failure  is  in- 
jured, then  the  party  injured  is  entitled  to  recover,"  since  it  added 
to  the  issues  and  might  lead  the  jury  outside  the  case  and  to  con- 
sider  the   qualifications  of   defendant. 

Phjsiciaiis    and    Surgeons — Instruction    in    Malpractice    Case   Held 
Witliin  the  Complaint. 

12.  Where  plaintiff  had  a  broken  wrist,  an  instruction  that  it 
was  the  duty  of  a  surgeon  to  use  reasonable  care  and  diligence  in 
undertaking  to  reduce  the  fracture  and  place  the  bones  in  appo- 
sition was  not  open  to  the  objection  that  there  was  no  claim  in 
the  complaint  that  defendant  was  careless  in  reducing  the  fracture, 
or  that  he  did  not  use  proper  appliances  in  the  proper  manner, 
where  plaintiff  alleged  that  the  bones  were  never  put  into  nor  kept 
in  apposition,  which  refers  to  the  reducing  of  the  fracture  and  the 
use  of   appliances  to  keep  the  bones  in  apposition. 

From  Clackamas:  James  XJ.  Campbell,  Judge. 


8.  Liability  of  physician  for  making  wrong  diagnosis,  see  note 
in  Ann.  Oas.  19171),  708. 

9.  Competency  of  physician  to  testify  as  expert  in  respect  to 
wound  or  injury  where  he  has  not  had  similar  case,  see  note  in  14 
Ann.  Cas.  137. 
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Department  2. 

This  is  an  action  for  damages  against  the  defend- 
ant, George  C.  Knott,  a  physician  and  surgeon,  for 
negligence  in  setting  and  treating  the  bones  of  plain- 
tiff *s  wrist.  The  cause  was  tried  by  the  court  and  a 
jury,  and  a  verdict  rendered  in  favor  of  plaintiff  for 
the  sum  of  $750.  From  a  consequent  judgment  de- 
fendant appeals. 

The  plaintiff,  Lina  Lehman,  while  running  from  a 
deer  near  Wolf  Creek,  in  Douglas  County,  about  4 
o'clock  p.  M.  on  November  8,  1918,  fell  and  sustained 
a  fracture  of  the  left  wrist.  Both  the  ulna,  the  wrist 
bone  back  of  the  little  finger,  and  the  radius,  the  large 
wrist  bone  back  of  the  thumb,  were  broken.  The 
bone  protruded  horizontally  through  the  flesh  and 
became  infected  from  contact  with  the  soil.  At  that 
time  the  plaintiff  was  living  about  five  or  six  miles 
from  Wolf  Creek  and  about  ten  miles  from  Glendale. 
Defendant  lived  in  Glendale,  a  town  of  about  750  in- 
habitants, where  he  had  been  located  about  five  years, 
practicing  his  profession  as  a  physician  and  surgeon. 
He  is  thirty-eight  years  of  age,  is  a  graduate  of  the 
College  of  Medicine  of  the  State  University  of  Iowa, 
and  had  followed  hospital  work  for  nine  months  in 
the  University  of  Iowa.  He  is  also  a  graduate  of  a 
College  in  Cedar  Rapids.  Prior  to  moving  to  Glen- 
dale, the  defendant  had  practiced  his  profession  in 
Yoncalla,  Oregon,  for  a  period  of  five  years,  and  had 
done  eye,  ear,  nose,  and  throat  work  for  a  period  of 
four  months  at  Ashland,  Oregon.  The  defendant  had 
been  the  physician  for  the  Southern  Pacific  Company 
at  Glendale  for  a  number  of  years,  and  also  repre- 
sents the  State  Accident  Commission  at  that  place. 
He  had  known  the  plaintiff  since  January,  1915,  when 
it  appears  he  treated  her  for  cancer,  and  finally  per- 
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foimed  an  operation  on  her  for  cancer.  Soon  after 
the  plaintiff  received  her  injury  she  telephoned  to 
the  defendant  at  Glendale.  Dr.  Knott  took  such 
bandageSy  anesthetics  and  splints  as  he  had  available, 
and  went  in  a  car  to  the  place  where  plaintiff  was 
living,  reaching  there  about  6  p.  m.  When  he  reached 
the  home,  which  was  in  an  out-of-the-way  district  in 
the  mountains,  the  wrist  was  bleeding.  Cloths  had 
been  wrapped  around  the  wrist  at  the  place  of  the 
break  in  order  to  stop  the  bleeding.  The  ends  of 
the  bones  were  covered  with  dirt  and  mud.  The  de- 
fendant testified  that  he  cleaned  the  ends  of  the  bones, 
gave  the  patient  morphine  to  quiet  the  pain,  used 
tincture  of  iodine  for  the  purpose  of  allaying  pos- 
sible infection,  placed  the  bones  in  apposition  as  best 
he  could,  put  on  anterior  and  posterior  splints,  and 
placed  a  gauze  drain  in  the  wound.  The  defendant 
then  desired  the  plaintiff  to  go  to  the  hospital  at 
Olendale,  but  she  was  in  a  very  much  weakened  condi- 
tion, and  was  not  able  to  make  the  trip.  He  offered  to 
take  her  in  his  car,  but  as  she  was  unable  to  stand 
the  trip,  he  asked  her  to  come  to  his  hospital  at  Glen- 
dale not  later  than  Sunday,  the  accident  having 
occurred  on  Friday.  Plaintiff  came  to  the  oflBce  of 
defendant  on  Sunday,  whereupon  the  defendant  ex- 
amined the  left  wrist  with  his  X-ray  machine,  and 
found  that  the  bones  were  not  in  correct  apposition, 
so  he  had  the  plaintiff  go  to  the  surgery  of  the  hos- 
pital, where  an  anesthetic  was  administered  by  the 
wife  of  the  defendant,  a  trained  nurse,  and  the  bones 
were  put  in  apposition,  and  splints  were  applied,  as 
he  states,  the  same  as  before.  Dr.  Knott  noticed  a 
fetid  odor  at  that  time.  Bandages  were  wrapped 
around  the  splints,  except  at  the  opening  in  the  splint, 
and  at  this  place  a  gauze  drain  was  inserted  for  the 
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purpose  of  absorbing  the  pus.  The  wound  was  also 
swabbed  out  with  iodine.  Yucca  board  splints  three 
and  one-half  inches  in  width  were  used.  Defendant 
testified  that  he  dipped  the  splints  in  hot  water  in 
order  to  soften  them  and  cause  them  to  be  pliable. 
A  duplicate  of  these  splints  is  in  evidence.  He  tes- 
tified that  these  splints  were  placed  entirely  around 
the  arm,  with  the  exception  of  the  place  where  the 
wound  discharged,  and  that  at  such  place  an  opening 
was  cut  in  the  splint  in  order  to  permit  the  dressing 
of  the  wound  and  its  discharge. 
The  gist  of  the  negligence  is  alleged  as  follows: 

' '  That  said  defendant  so  negligently,  carelessly  and 
unskillfully  treated  said  plaintiff  that  said  bones 
were  never  brought  into  nor  kept  in  apposition,  as 
they  could  and  should  have  been  set  by  this  defend- 
ant, all  without  fault  on  the  part  of  plaintiff.'' 

The  answer  puts  the  complaint  in  issue. 

At  the  close  of  plaintiff's  testimony  the  counsel  for 
defendant  moved  the  court  for  a  judgment  of  non- 
suit. At  the  close  of  the  case  defendant  requested 
the  court  to  instruct  the  jury  to  return  a  verdict  in 
favor  of  defendant.  The  complaint  does  not  allege 
in  what  particular  defendant  was  negligent  in  the 
treatment  of  plaintiff.  The  question  propounded  to 
the  expert  witnesses  reads  as  follows : 

*'0n  the  8th  day  of  November,  1918,  the  plaintiff 
sustained  a  fracture,  an  injury  to  her  left  hand,  what 
is  commonly  known  as  a  Colles'  fracture,  the  ulna 
bone  and  the  radius  were  fractured  at  the  point; 
there  was  also  a  compound  fracture ;  this  injury  hap- 
pened at  4  o'clock  in  the  afternoon;  the  defendant, 
Dr.  George  C.  Knott,  was  called  to  take  charge  of  the 
case;  he  arrived  about  two  hours  thereafter;  he  put 
on  what  is  known  as  posterior  and  anterior  splints 
when  setting  the  bone;  two  days  after  that  the  plain- 
tiff went  to  his  office  at  GlendaJe,  and  he  looked  at 
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the  wrist  through  a  fluoroscope,  and  then  discovered 
that  the  bones  were  not  set,  were  not  in  apposition. 
He  then  administered  an  anesthetic,  and  attempted  to 
reset  the  bones;  after  that  operation  he  put  on  side 
splints,  one  on  each  side  of  the  left  wrist;  cut  a  hole 
in  the  outer  splint,  and  wrapped  the  splint  up,  the 
arm,  with  a  bandage.  Would  you  consider  the  ap- 
plication of  side  sphnts  in  a  case  of  that  character  as 
a  proper,  usual,  and  customary  method  of  applying 
splints  to  an  injury  of  that  character!'* 

Counsel  for  defendant  objected  to  the  question,  at 
various  times,  as  incompetent,  irrelevant,  and  imma- 
terial, and  for  the  reason  that  all  of  the  elements 
testified  to  were  not  present  in  the  hypothetical  ques- 
tion; that  the  element  of  time  claimed  that  these 
splints  were  changed  was  not  given ;  that  no  question 
about  the  infection  was  submitted  to  the  witness; 
that  no  proper  foundation  had  been  laid  for  a  hypo- 
thetical question,  and  it  was  not  within  the  issues  of 
the  case;  that  the  question  was  not  properly  put; 
and  that  the  place  and  conditions  under  which  the 
operation  was  performed  were  not  mentioned.  The 
objections  were  overruled. 

Dr.  M.  C.  Strickland,  a  witness  for  plaintiff,^  who 
examined  plaintiff's  wrist  and  the  X-ray  plate,  testi- 
fied as  to  the  condition  of  plaintiff's  wrist  that  there 
had  been  a  fracture;  that  the  ulna  bone  appeared  to 
be  in  apposition;  that  there  had  been  a  compound 
fracture;  that  the  flesh  had  been  lacerated  and  there 
had  been  a  bad  wound;  and  that  the  radius  bone  was 
not  in  apposition.  In  answer  to  the  formal  question 
the  doctor  stated: 

*'A.  Well,  it  is  hard  to  answer  that  question  for 
any  physician,  because  he  don't  know  the  entire  cir- 
cumstances that  were  present  at  that  time.  Of  course 
ordinarily  in  treating  that  case  the  bones  would  be 
adjusted  and  fixed  with  anterior  and  posterior  splints, 

100  Dr.- 
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but  the  conditions  that  existed  there  at  that  time 
might  have  necessitated,  as  we  very  often  have  neces- 
sity for  breaking  them  over,  and  so  on,  and  that  con- 
dition I  don't  know  anything  about.  You  really  have 
to  size  a  condition  up  of  that  kind,  unless  a  man 
has  it  in  actual  attendance  at  the  time,  but  the  an- 
terior and  posterior  splint  for  fixation  is  the  proper 
thing. 

'*Q.  What  do  you  mean  by  anterior  and  posterior 
splints  t 

''A.  The  splints  that  go  on  the  inside  and  outside 
of  the  arm. 

'*Mr.  Senn:  We  move  to  have  the  witness^  testi- 
mony stricken  out,  because  it  is  not  responsive,  and 
it  is  not  a  proper  answer  to  a  hypothetical  question. 
I  take  it  that  the  only  thing  a  witness  can  answer  in 
a  case  like  this  is  whether  or  not  such  a  state  of  facts 
constitute  proper  practice  under  all  the  circum- 
stances.*' 

Dr.  Strickland  further  deposed  in  part  thus: 

** Court:  The  general  rule  in  these  kind  of  cases  is 
that  one  expert  cannot  testify  as  to  the  skillfulness  or 
nonskillfulness  of  another  expert.    The  question  for 
the  jury  is  as  to  the  negligence. 

**Q.  Assuming  the  facts  as  I  have  given  them  to  be 
true  in  this  case,  would  you  say  that  the  application 
of  side  splints  was  an  unskillful  and  a  negligent 
application  of  splints! 

**Mr.  Senn:  I  object  to  that  as  incompetent,  irrele- 
vant and  immaterial  and  no  proper  foundation  laid, 
and  all  the  elements  are  not  present, 

^* Court:  Objection  overruled. 

'*A,  If  I  knew  the  exact  condition  of  the  wrist  at 
that  time  I  could  give  you  a  much  more  definite 
answer.  That  is  the  trouble.  Ordinarily,  under 
favorable  conditions,  I  wouldn't  say  it  is  not  the 
proper  treatment,  but  what  was  at  that  time  I  can't 
say.  But  ordinarily  I  would  not  treat  it  in  that 
way.*' 
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Dr.  C.  H.  Meisner,  an  expert  witness  for  plaintiff, 
examined  plaintiff's  wrist  and  the  X-ray  photograph, 
and  testified  as  to  the  condition  of  her  wrist,  to  the 
effect  that  *Hhe  end  of  the  ulna  has  become  united 
at  the  seat  of  the  fracture,  but  the  end  of  the  radius 
has  not.  The  end  of  the  radius  is  to  one  side.''  In 
answer  to  the  former  hypothetical  question  he  stated : 

*'It  depends  on  the  fracture.  *  * 

'^Q.  Would  you  consider  the  application  of  side 
splints,  assuming  those  facts  to  be  true,  as  the  proper 
customary,  and  usual  way  of  putting  on  splints? 

**A.  That  would  depend  upon  the  condition  of  the 
fracture.  You  would  have  to  see  this  fracture  to  tell 
just  what  kind  of  a  splint  to  apply.  *  * 

**Q.  Would  the  application  of  side  splints  be  proper 
in  cases  of  this  character!" 

An  objection  to  the  question  having  been  over- 
ruled, he  answered:  '*I  do  not  use  side  splints,  if 
that  is  an  answer  to  your  question."  He  further 
stated  that  he  had  never  seen  them  used. 

Dr.  J.  W.  Norris  testified  that  he  had  examined 
the  X-ray  photograph  of  plaintiff's  wrist,  which  is 
an  exhibit  in  evidence.    He  then  deposed  as  follows: 

**Q.  You  made  an  examination  of  plaintiff's  left 
arm,  and  of  the  X-ray  picture.  What  would  you  say 
as  to  the  condition  of  the  plaintiff's  ulna  and  radius 
bones  of  the  left  handf 

**A.  Well,  the  radius  has  evidently  been  fractured, 
probably  some  fracture  around  the  margin  of  the 
articulation  of  the  lower,  or  distant  end  of  the  radius. 
And  the  ulna  has  been  displaced,  or  rather  the  end 
of  tile  wrist  upon  the  ulna.  It  is  not  the  ulna,  but 
rather  as  a  matter  of  fact  it  is  the  end  of  the  wrist 
displaced  upon  the  ulna.  The  ulna  is  displaced 
laterally  also,  so  as  to  widen  the  wrist  here  at  this 
point  [indicating].  And  the  ulna  is  also  displaced 
from  its  articulation  with  the  radius. 


68  Lehman  v.  Knott.  [100  Or. 

**Q.  How  far  out  of  alignment  is  the  radius, 
Doctor  t 

''A.  Out  of  line? 

**Q.  Out  of  alignment.     Out  of  apposition. 

*'A.  Oh,  I  didn't  calculate  the  distance. 

''Q.  Is  it  considerable! 

**A.  Considerable;  yes,  sir.  Considerable.  Half 
an  inch,  or  such  matter. 

'*Q.  That  would  cause  the  deformity  which  is  evi- 
dent in  plaintiff's  left  hand! 

*'A.  It  is  causing  a  good  deal  of  it,  but  the  de- 
formity is  aggravated  by  a  displacement  laterally  of 
the  ulna.  What  I  mean  by  laterally  is  the  ulna  being 
displaced  in  this  direction  [indicating].  To  the  ulna 
side  of  the  arm." 

Dr.  Norris  was  propounded  the  hypothetical  ques- 
tion to  which  the  objections  were  made  and  over- 
ruled.    The  doctor  then  inquired: 

"A.  These  splints  were  wood,  the  material  of  these 
splints  was  woodt 

'*Q.  Yes,  wood. 

*'A.  And  the  anterior  and  posterior  splints  omit- 
ted? 

*''Q.  Yes,  Doctor. 

**A.  I  have  to  answer  this  question! 

<* Court:  Yes. 

*'A.  No,  I  don't  think  it  is  good  work. 
*    *^Q.  What  do  you  mean,  Doctor,  when  you  say  you 
don't  think  it  is  good  work! 

**A.  I  do  not  think  it  is  a  proper  method  of  treat- 
ing a  wound." 

Mrs.  Lehman,  the  plaintiff,  testified  in  regard  to 
the  manner  in  which  the  splints  were  placed  upon  her 
wrist,  to  the  effect  that  the  doctor  had  them  on  the 
side  of  the  wrist,  and  they  had  a  hole  in  the  splint 
on  the  side  to  treat  the  sore;  that  the  splints  were 
soft;  and  that  the  distance  between  the  two  splints 
on  the  top  of  the  wrist  was  about  a  quarter  of  an 
inch  and  about  the  same  on  the  bottom. 
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Mrs.  Sylvia  Yencer,  plaintiff  ^s  daughter,  testified 
on  behalf  of  plaintiff  that  the  splints  were  placed 
upon  the  sides  of  the  wrist.  She  was  sure  of  that 
"because  the  hole  was  in  the  board  that  was  on  the 
side,  and  that  the  splints  would  not  be  wide  enough 
to  put  on  the  top  and  curve  down  so  as  to  cut  the 
hole  on  the  side.'' 

Dr.  Knott,  defendant,  testified  in  part,  to  the  pur- 
port that  when  he  first  set  the  wrist  at  the  home  of 
plaintiff  he  told  her  to  come  to  the  hospital  as  soon 
as  possible,  not  later  than  Sunday.  She  came  Sun- 
day morning. 

*'A.  At  first  I  took  her  to  the  X-ray  room  and 
examined  her  with  the  fluoroscope  and  found  that  the 
bones  were  not  in  correct  apposition,  so  we  took  her 
into  the  surgery  and  withdrew,  or  took  off  the 
bandages  and  splints,  and  at  that  time  already  there 
was  a  fetid  odor. 

**Q.  What  did  that  mean  to  yout 

**A.  It  meant  there  was  an  infection  already;  the 
infection  that  had  been  caused  by  the  fall  was  de- 
veloped, and  pus  was  present.  Then  we  took  splints 
and  again  put  on  the  same  splints  we  used  previ- 
ously, carving  again  the  holes  in  the  side  of  the  splint 
so  it  could  be  taken  care  of — ^that  is,  the  discharge 
could  be  taken  care  of — and  put  a  ball  of  cotton  into 
the  hand,  and,  when  I  had  put  these  splints  on, 
carried  my  bandage  abruptly  from  the  point  above 
this  splint  to  the  point  below  it,  on  the  radial  side, 
so  as  to  leave  the  hole  open.  Then  I  took  a  gauze 
dressing  over  this,  and  put  a  small  bandage  around 
that,  that  could  be  removed,  so  we  could  treat  it. 
By  this  dressing  being  put  here  that  was  removable 
it  would  prevent  the  splint  from  becoming  foul,  and 
also  allow  us  to  take  care  of  the  bandage  at  any  time. 

**Q.  What  did  you  do  with  iodine! 

**A.  The  same  thing  I  had  previously;  went  to  the 
bottom  with  a  swab  of  iodine. 
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''Q.  Did  you  put  any  drain  in  the  wound! 

*'A.  The  same  as  before,  a  simple  gauze  drain.*' 

Bevebsed  and  Remanded. 

For  appellant  there  was  a  brief  with  oral  argu- 
ments by  Mr.  F.  8.  Senn  and  Mr.  Grant  B.  Dimick. 

For  respondent  there  was  a  brief  over  the  names 
of  Messrs.  Latourette  &  Latourette  and  Mr.  George 
C.  Brownell,  with  an  oral  argument  by  Mr.  Earl  C. 
Latourette. 

BEAN,  J. — ^1-6.  As  an  expert  is  not  allowed  to 
draw  inferences  or  conclusions  of  fact  from  the  evi- 
dence, his  opinion  should  be  exact  upon  a  hypo- 
thetical statement  of  fact.  It  is  the  privilege  of 
counsel  to  assume  any  state  of  facts  which  there 
is  any  testimony  tending  to  prove,  and  to  have  the 
opinion  of  the  expert  based  on  the  facts  assumed. 
But  the  testimony  should  tend  to  establish  the  facts 
embraced  in  the  question.  If  the  hypothetical  ques- 
tion is  clearly  exaggerated  and  unwarranted  by  any 
testimony  in  the  case,  an  objection  to  it  should  be 
sustained:  Bodgers  on  Expert  Testimony  (2  ed.), 
§  27.  The  form  of  the  hypothetical  question,  whether 
it  states  facts,  or  puts  facts  hypothetically,  or  refers 
to  the  testimony  of  witnesses  as  being  true,  should 
be  shaped  so  as  to  give  the  witness  no  occasion  or 
opportunity  to  decide  upon  the  evidence.  Hypo- 
thetical questions  are  clearly  improper  if  they 
directly  seek  the  opinion  of  the  witness  on  the  merits 
of  the  case:  Bodgers  on  Expert  Testimony  (2  ed.), 
§  28.  In  a  malpractice  case  the  question  whether  a 
physician  has  in  a  given  case  adopted  the  proper 
treatment  is  one  in  which  the  opinions  of  medical 
men  may  be  received  in  evidence,  and  they  may  state 
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whether  in  their  opinion  the  treatment  was  proper 
or  not,  whether  it  was  in  conformity  with  the  rules 
and  practice  of  the  profession:  Rodgers  on  Expert 
Testimony  (2  ed.),  §  64;  22  C.  J.,  p.  663,  §  758;  Heath 
V.  Glisan,  3  Or.  64;  Hoener  v.  Koch,  84  111.  408; 
Tajflor  V.  Kidd,  72  Wash.  18  (129  Pac.  406).  As 
the  opinion  evidence  rule  is  intended  to  provide 
against  the  danger  of  invasion  of  the  province  of 
the  jury,  a  court  should,  as  far  as  possible,  exclude 
the  inference,  conclusion,  or  judgment  of  a  witness 
as  to  the  ultimate  fact  in  issue,  even  though  the 
circumstances  presented  are  such  as  might  warrant 
a  relaxation  of  the  rule  excluding  opinions  but  for 
this  circmnstance.  But  the  rule  is  not  absolute,  for 
it  frequently  occurs  that  the  only  possible  or  prac- 
ticable method  of  making  proof  of  the  fact  in  issue 
is  by  means  of  opinion  evidence:  22  C.  J.,  p.  502, 
§597;  Jones  on  Evidence  (2  ed.),  p.  465,  §372. 

7,8.  It  was  error  to  allow  the  plaintiff  to  ask 
Dr.  Strickland  whether  the  application  of  side  splints 
was  **  unskillful  and  negligent. '*  This  was  done  over 
the  objection  and  exception  of  defendant's  counsel: 
Pointer  v.  Klamath  Falls  L.  Co.,  59  Or.  438  (117  Pac. 
605,  Ann.  Cas.  1913C,  1076) ;  Porges  v.  Jacops,  75  Or. 
488  (147  Pac.  396) ;  Marks  v.  Columbia  County  Lbr. 
Co.,  77  Or.  22,  26  (149  Pac.  1041,  Ann.  Cas.  1917A, 
306) ;  Pyle  v.  Pyle,  158  lU.  289,  299  (41  N.  E.  999) ; 
Elliott  V.  Russell,  92  Ind.  526,  530;  11  E.  C.  L.,  p.  616, 
§  38.  The  distinction  between  improper  treatment 
and  negligent  treatment  is  not  as  broad  as  it  is  vital. 
Improper  treatment  by  a  surgeon  might  be  due  to 
an  error  in  judgment  of  a  skillful  surgeon  honestly 
and  carefully  exercised,  and  not  constitute  negligent 
treatment:  Dishman  v.  Northern  Pac.  Beneficial 
Assn.,  96  Wash.  182  (164  Pac.  943).    The  opinion  of 
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the  expert,  Dr.  Strickland,  left  little  or  nothing  for 
the  determination  of  the  jury.  It  was  undisputed 
that  two  soft  pliable  wood  splints  three  and  one-half 
inches  in  width  were  applied  by  Dr.  Knott  to  plain- 
tiff's wrist,  and  encircled  the  same,  except  for  a 
quarter  of  an  inch  on  the  top  and  bottom,  as  Mrs. 
Lehman  stated,  or  about  one-half  inch  as  estimated 
by  another  member  of  her  family.  It  would  seem 
that,  in  order  for  the  opinions  of  the  experts  to  be 
of  any  assistance  to  the  jury,  the  condition  in  which 
the  splints  were  applied  to  the  arm  should  have  been 
described.  This  point  was  not  specifically  called  to 
the  attention  of  the  trial  couri;.  The  plaintiff  was 
content  to  call  them  **side  splints,'*  and  one  of  the 
doctors  inquired  if  the  anterior  and  posterior  splints 
were  omitted,  and  was  informed  by  counsel  for  plain- 
tiff that  they  were.  If  the  splints  practically  en- 
circled the  wrist,  we  fail  to  see  that  it  would  be  very 
material  whether  they  were  termed  side  splints,  or 
anterior  and  posterior  splints.  While  the  place  where 
Dr.  Knott  practiced  and  treated  plaintiff  was  men- 
tioned, the  practice  about  which  the  experts  were 
interrogated  was  in  no  way  confined  to  the  practice 
in  similar  localities :  21  E.  C.  L.,  p.  385,  §  30. 

The  testimony  in  regard  to  the  application  of  the 
splints  was  practically  the  only  testimony  indicating 
negligence  on  the  part  of  the  defendant,  and  the 
testimony  of  the  experts  was  very  material.  We 
think  it  precluded  the  granting  of  the  motion  for  a 
nonsuit,  or  the  request  for  a  directed  verdict.  It  is 
unnecessary  to  speculate  what  the  testimony  would 
have  been  if  all  of  the  material  elements  had  been 
called  to  the  attention  of  the  experts. 

9.  Error  is  predicated  upon  the  refusal  of  the 
court  to  strike  out  the  testimony  of  Dr.  Welch  upon 
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the  grormd  that  it  showed  no  qualification  to  answer 
the  hypothetical  question,  for  the  reason  that  he  had 
never  treated  a  fracture  of  this  nature  with  infection. 
The  point  is  not  well  taken.  It  appears  the  doctor 
is  skilled  in  medicine  and  surgery.  The  fact  that  he 
had  never  treated  a  case  exactly  like  the  one  in 
question  would  not  disqualify  him  from  giving  his 
opinion.  The  objection  would  only  go  to  the  weight 
of  his  testimony. 

10.  Error  is  predicated  upon  the  refusal  of  the 
court  to  permit  Dr.  Mount,  witness  for  defendant, 
to  tesGfy  as  to  the  effect  that  sloughing  would  have 
upon  the  radius  bone  and  its  ability  to  unite.  The 
objection  appears  to  have  been  for  the  reason  that 
there  was  no  evidence  in  the  case  that  there  was  any 
sloughing.  We  understand  the  question  to  pertain 
to  the  discharge  caused  by  the  infection,  which  was 
quite  material,  and  we  think  the  doctor  should  have 
been  permitted  to  explain  the  matter.  It  was  the 
theory  of  the  defendant  that  the  sloughing  prevented 
a  proper  union  of  the  parts  of  the  bone. 

11.  Complaint  is  made  of  the  instruction  of  the 
court  to  the  jury  as  follows: 

"A  surgeon  must  inform  himself  as  to  the  facts 
and  circumstances  of  the  particular  case  under  his 
investigation,  and  if  he  fails  to  do  so,  or  fails  to 
possess  the  knowledge  or  experience  or  skill  to  handle 
such  a  case,  and  a  party,  by  such  failure  is  injured, 
then  the  party  injured  is  entitled  to  recover.'^ 

It  was  not  alleged  that  the  defendant  did  not 
possess  requisite  knowledge  and  skill  to  treat  the 
plaintiff.  The  gist  of  the  complaint  is  that  he  failed 
to  exercise  such  skill  and  knowledge.  The  lack  of 
knowledge  of  the  defendant  was  also  referred  to  by 
the  court  in  stating  the  issues  to  the  jury.    We  think 
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the  instruction  adds  to  the  issues,  and  might  lead 
the  jury  outside  the  case  and  to  consider  the  quali- 
fications of  the  defendant:  Engstrom  v.  Wise  Dental 
Co.,  97  Or.  634  (187  Pac.  187,  188) ;  Mayo  v.  Wright, 
63  Mich.  32  (29  N.  W.  832). 

12.  Error  is  also  asserted  upon  the  following  por- 
tion of  the  charge: 

*'It  is  the  duty  of  a  surgeon  in  cases  of  this  kind 
to  use  reasonable  care  and  diligence,  first  in  under- 
taking to  reduce  the  fracture  and  to  place  the  bones 
in  apposition;  second,  in  using  proper  appliances  in 
a  proper  manner,  by  the  means  within  his  command, 
and  as  a  prudent  and  careful  surgeon,  situated  in 
like  circumstances,  under  like  conditions  and  similar 
localities  would  do;  and,  unless  he  does  these  things, 
he  lays  himself  liable  for  ensuing  damages  that  may 
result  from  such  want  of  skill  and  improper  treat- 
ment and  care.'* 

The  objection  is  that  there  is  no  claim  in  the  com- 
plaint that  defendant  was  careless  in  reducing  the 
fracture,  or  that  he  did  not  use  proper  appliances 
in  a  proper  manner.  Plaintiff  complains  that  the 
bones  were  never  put  into  nor  kept  in  apposition, 
which  refers  to  the  reducing  of  the  fracture  and  the 
use  of  appliances  to  keep  the  bones  in  apposition. 
The  instruction  is  not  objectionable  except  as  to  the 
reference  to  the  *'want  of  skill." 

The  plaintiff  attempts  to  criticise  Dr.  Knott  for 
the  reason  that  he  did  not  take  an  X-ray  photograph 
of  her  wrist  and  inform  her  of  the  condition  of  the 
same.  Mrs.  Lehman  testified  that  after  she  returned 
home  from  Glendale  she  saw  Dr.  Knott  at  the  store, 
and  he  examined  her  arm  and  said,  '*It  is  pretty 
stiff  and  pretty  crooked. '*  It  therefore  seems  that 
the  doctor  informed  her  as  plainly  as  he  could  in 
regard  to  the  true  condition  of  her  wrist.     The  un- 
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satisfactory  result  of  the  treatment  was  attempted 
to  be  emphasized  by  the  examination  of  plaintiff's 
expert  witnesses.  The  requirements  of  the  exercise 
of  the  skill  of  a  surgeon  and  his  liability  for  the 
result  are  plainly  delineated  in  HiUs  v.  Shaw,  69  Or. 
460  (137  Pac.  229),  in  the  opinion  by  Mr.  Justice 
BuBNBTT,  and  we  do  not  think  it  necessary  to  make 
further  comments  upon  the  matter:  See,  also, 
Merriam  v.  Hamilton,  64  Or.  476  (130  Pac.  406). 

The  judgment  of  the  trial  court  is  reversed,  and 
the  cause  remanded  for  such  further  proceedings  as 
may  be  deemed  proper,  not  inconsistent  herewith. 

Revebsed  and  Remanded. 

BuBNBTT,  C.  J.,  and  Johns,  J.,  concur. 

Bbown,  J.,  concurs  in  the  result. 


Argned  Febrnary  16,  affirmed  Mareh  29,  19£1. 

TAYLOR  V.  BUCKNER. 

(196  Pac.  839.) 

BQlfl  aad  Notes— Purchase  After  Failure  to  Pay  Interest  may  be 
Before  Maturity  for  Value. 

1.  If  a  note  did  not  contain  an  acceleration  clause,  and  had  not 
matured  because  of  failure  to  pay  accrued  interest,  a  purchaser 
thereof  in  good  faith  for  value  was  a  purchaser  before  maturity 
for  value. 

Setoff    and    Oounterclaim  —  Only    Defenses    TS'Hgidng'    at    Time    of 
Assignment  can  be  Interposed. 

2.  Makers  of  note  can  interpose  against  an  assignee  only  such 
defenses,  equities  and  counterclaims  as  existed  in  their  favor 
against  the  payee  before  notice  of  the  assignment,  under  Section 
28,  Or.  L. 

1.  Failure  to  pay  periodical  installment  of  interest  as  making 
note  overdue,  see  notes  in  11  Ann.  Cas.  42;  Ann.  Cas.  19120,  305. 

Effect  on  bona  "fides  of  purchase  of  promissory  note  that  thoro 
is  interest  due  and  unpaid  on  it,  see  note  in  11  A.  L.  S.  1277. 
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Setoff  and  Oounterclaim — Oanse  of  Action  SztinguUhed  by  Judg- 
ment and  Oonld  not  be  Set  Tip  as  Oounterdalm. 

3.  Unliquidated  claixnB  against  payee  in  note,  made  eertain  by  a 
judgment  after  assignment  of  the  note  pending  tbe  action,  were 
extinguished  in  the  judgment,  so  that  the/  could  not  be  used, 
either  as  a  cause  of  action  or  counterclaim  in  an  action  on  the 
note,  and  the  judgment  was  not  binding  on  the  assignee,  and 
could  not  be  set  up  as  a  counterclaim. 

From  Jefferson:  T.  E.  J.  Duppy,  Judge. 

Department  1. 

Crosby  Taylor,  being  the  owner  of  a  note  and 
mortgage  signed  by  W.  C.  Buckner  and  His  wife, 
Mary  Buckner,  brought  this  suit  against  the  Buck- 
ners  to  foreclose  the  mortgage.  There  was  a  decree 
for  the  plaintiff  and  the  defendants  appealed.  The 
principal  questions  for  decision  arise  out  of  an  alleged 
counterclaim  pleaded  by  the  Buckners. 

John  S.  Dillon  deeded  a  tract  of  land  to  W.  C. 
Buckner.  On  November  18,  1916,  the  date  of  the  con- 
veyance, W.  C.  Buckner  paid  $1,000  to  Dillon  and 
for  the  remainder  of  the  purchase  price  Buckner  and 
wife  gave  to  Dillon  their  promissory  note  in  the  sum 
of  $2,400,  and  the  Buckners  secured  the  note  by  a 
mortgage  on  the  land. 

The  note  is  made  payable  *^four  years  after  date,^' 
to  the  order  of  Dillon  with  interest  at  the  rate  of 
8  per  cent  per  annum,  ** interest  payable  annually.*' 
The  note  does  not  contain  an  acceleration  clause. 
The  mortgage,  however,  has  in  it  the  following  pro- 
vision : 

'*In  case  default  shall  be  made  in  the  payment  of 
the  principal  and  interest  when  either  principal  or 
interest  shall  become  due,  then  the  whole  sum  shall 
immediately  become  due  and  payable  and  the  mort- 
gagee, or  his  legal  representatives  may  foreclose  this 
mortgage  at  any  time  thereafter.*' 


March,  1921.]  Taylor  v.  Buokneb.  77 

On  January  5,  1918,  Dillon  transferred  and  as- 
signed the  note  and  mortgage  to  Crosby  Taylor,  the 
plaintiff;  and  on  the  same  day  Taylor's  attorney 
writing  from  Portland,  addressed  a  letter  to  Buckner, 
at  Oregon  City,  advising  Buckner  that  the  note  and 
mortgage  had  been  assigned  to  Taylor,  and  request- 
ing Buckner  to  pay  to  Taylor  the  interest  amounting 
to  $192,  which  became  due  on  November  18,  1917. 
This  letter  was  received  by  Buckner  in  due  course 
of  mail. 

On  January  8,  1918,  the  assignment  to  Taylor  was 
duly  recorded.  On  the  following  fourth  day  of  Feb- 
ruary, Taylor's  attorney  again  wrote  to  Buckner, 
demanding  payment  of  the  interest  and  stating  that, 
upon  failure  to  make  immediate  payment,  suit  would 
be  brought  to  foreclose  the  note  and  mortgage.  The 
interest  was  not  paid,  and  accordingly  on  May  2, 
1918,  Taylor  began  this  suit  in  foreclosure  in  Jeffer- 
son County,  where  the  land  is  located. 

The  Buckners  allege  in  their  answer  that  when 
W.  S.  Buckner  purchased  the  land,  Dillon  told  Buck- 
ner that  one  Van  Noy  was  in  possession  of  the  land, 
but  that  he  had  no  lease  and  his  possession  was 
unlawful;  that — 

**8aid  DiUon  further  stated  that  he  would  take 
$3,400  for  said  premises  if  Buckner  would  take  the 
same  with  said  Van  Noy  in  possession,  but  that  if 
Buckner  would  pay  $1,100  in  cash  and  give  said 
Dillon  a  mortgage  on  said  property  for  $2,400,  that 
said  Dillon  would  remove  said  Van  Noy  from  said 
premises  and  give  Buckner  immediate  possession 
thereof. 

**That  Buckner  thereupon  paid  to  Dillon  the  said 
sum  of  $1,100  cash  and  executed  and  delivered  to 
said  Dillon  his  note  for  $2,400,  payable  four  years 
after  November  18,  1917,  and  a  mortgage  upon  said 
land  to  secure  said  note,  and  Dillon  and  wife  exe- 
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cuted  and  delivered  to  plaintiflF  their  said  deed  to 
said  lands  as  aforesaid,  and  agreed  to  remove  said 
Van  Noy  immediately  from  said  premises  and  give 
Dillon  immediate  possession  thereof/' 

Continuing  with  their  answer,  the  Buckners  aver 
that — 

'*  Dillon  failed  to  remove  said  Van  Noy  from  the 
possession  of  said  premises,  but  left  said  Van  Noy 
in  possession  thereof  until  October  1,  1917,  and  failed 
to  put  Buckner  into  possession/' 

The  Buckners  next  allege  in  their  answer  that  be- 
cause of  the  failure  of  Dillon  to  put  them  in  pos- 
session they  sustained  damages  in  the  following 
particulars : 

1.  If,  according  to  the  answer,  Buckner  had  been 
put  in  possession  he  would  have  sowed  60  acres  of 
the  land  to  barley  in  the  spring  of  1917  and  would 
have  raised  barley  worth  $50  a  ton;  and  after 
harvesting  the  barley  the  land  would  have  been  in 
condition  to  plant  wheat  in  the  fall  of  1917,  insuring 
a  crop  in  1918  of  900  bushels  worth  $1,700,  but  that 
by  reason  of  not  being  able  to  prepare  the  land  for 
wheat  the  Buckners  '*  cannot  now  raise  a  crop  on 
said  land  of  more  than  $1000  in  value.'* 

2.  By  reason  of  not  having  possession  of  the  prem- 
ises the  windows  and  doors  in  the  house  were  broken 
and  the  cistern  filled  with  rock  and  rubbish  to  the 
defendants'  damage  in  the  sum  of  $100. 

3.  By  reason  of  not  having  possession- of  the  prem- 
ises the  Buckners  were  compelled  to  haul  water  a 
distance  of  16  miles  for  each  round  trip  to  their 
damage  in  the  sum  of  $100. 

4.  By  reason  of  not  having  possession  of  the  prem- 
ises in  the  summer  of  1917,  the  Buckners  were  un- 
able to  drill  a  well,  and  on  that  account  were  com- 
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pelled  to  haul  water  until  the  summer  of  1918  to 
their  damage  in  the  sum  of  $100. 

5.  Buckner  lost  the  pasturage  on  the  premises  to 
his  damage  in  the  sum  of  $100.  He  also  lost  the 
straw  **that  would  have  been  raised  on'^  the  land, 
to  his  damage  in  the  sum  of  $35. 

6.  Relying  upon  the  promise  of  Dillon  to  put  him 
in  possession  of  the  land,  Buckner  **  purchased  a 
team  of  horses  to  farm  said  premises  with"  and 
because  of  taking  care  of  and  furnishing  feed  for 
the  team  he  was  damaged  in  the  sum  of  $100. 

7.  If  Buckner  had  been  in  possession  of  the  prem- 
ises he  would  have  built  a  hog-house  and  chicken- 
house,  and  made  an  addition  to  the  dwelling-house, 
so  that  his  wife  could  have  been  with  him,  but  be- 
cause of  the  condition  of  the  dwelling-house,  it  was 
insufficient  to  accommodate  a  woman  and  Buckner 
was  deprived  of  the  society  and  assistance  of  his 
wife  to  his  damage  in  the  sum  of  $100. 

8.  If  Buckner  had  been  in  possession  of  the  prem- 
ises during  the  season  of  1918,  he  would  have  built 
chicken-houses  and  hog-houses,  and  would  have  been 
able  to  have  chickens  and  hogs,  and  the  chickens  and 
hogs  would  have  earned  for  him  at  least  $100  during 
1917. 

The  answer  continues  with  averments  to  the  effect 
that  ** based  upon  the  statement  of  facts"  concerning 
W.  C.  Buckner 's  purchase  of  the  land,  Dillon's  agree- 
ment to  oust  Van  Noy,  failure  to  put  W.  C.  Buckner 
in  possession,  and  the  enumerated  eight  items  of 
damages,  W.  C.  Buckner  commenced  an  action  against 
Dillon  in  the  Circuit  Court  for  Clackamas  Countv  on 
December  6,  1917,  and  that  afterwards  Buckner  ob- 
tained a  judgment  against  Dillon  for  $475  as  damages 
and  the  further  sum  of  $57.20  as  costs  and  disburse- 
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ments.  The  Buckners  say  in  their  answer  that  they 
did  not  pay  the  interest  which  accrued  and  became 
due  November  18,  1917,  for  the  reason  that  they  had, 
as  a  result  of  the  damages  sustained  by  them,  **an 
accrued  and  unpaid  account  against'*  Dillon  **in 
amount  more  than  sufficient  to  offset  and  satisfy  said 
interest. '  * 

It  is  further  averred  in  the  answer  that  after  the 
alleged  maturity  of  the  note,  and  after  Buckner  had 
begun  his  action  at  law  in  Clackamas  County,  Dillon 
assigned  the  note  and  mortgage  to  Taylor  for  the 
purpose  of  avoiding  Dillon's  obligations  to  Buckner; 
and  it  is  further  alleged  in  the  answer  that  Taylor  is 
not  a  bona  fide  purchaser  in  due  course  before 
maturity. 

A  certified  copy  of  the  judgment  rendered  in 
Clackamas  County  is  in  evidence;  and  from  this  copy 
we  learn  that  the  judgment  against  Dillon  was 
rendered  on  January  12,  1918.  In  the  course  of  tho 
trial  of  the  instant  suit  the  parties  stipulated  that 
Buckner  began  the  action  at  law  against  Dillon  in 
Clackamas  County  prior  to  the  assignment  of  the 
note  and  mortgage  to  Taylor;  and,  although  the 
record  is  not  entirely  clear,  we  understand  from  it 
that  Taylor  concedes  that  Buckner  prosecuted  the 
action  and  obtained  a  judgment  against  Dillon  ''upon 
the  grounds  alleged  in  the  answer"  filed  in  the  in- 
stant suit.  Aside  from  the  admissions  in  the  plead- 
ings, the  admissions  made  by  Taylor's  attorney  in 
the  course  of  the  trial,  the  stipulation  mentioned, 
and  the  certified  copy  of  the  judgment,  the  record 
presented  to  us  contains  no  evidence  or  other  in- 
formation concerning  the  action  prosecuted  to  judg- 
ment in  Clackamas  County. 
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The  Buckners  pleaded  the  Clackamas  County  judg- 
ment as  a  counterclaim  against  Taylor  in  this  suit; 
and  the  Buckners  are  now  contending  that  the  trial 
court  erred  in  refusing  to  allow  such  counterclaim. 
The  Circuit  Court  rendered  a  decree  against  the 
Buckners  for  the  full  amount  of  the  note,  principal 
and  interest,  and  for  the  foreclosure  of  the  mortgage. 

Affibmed. 

For  appellants  there  was  a  brief  prepared  and 
submitted  by  Mr,  Denton  O.  Burdick  and  Mr.  Max 
A.  Cunning. 

For  respondent  there  was  a  brief  over  the  names 
of  Mr.  Willis  S.  Moore  and  Mr.  Lewis  H.  Irving, 
with  an  oral  argument  by  Mr.  Moore. 

HAEEIS,  J. — The  question  for  decision  is  whether 
the  defendants  can  rely  upon  the  judgment  against 
Dillon  as  a  counterclaim  to  the  note  in  the  hands  of 
Taylor. 

Recapitulating  the  happenings  in  their  chronologi- 
cal order  they  were  as  follows:  On  November  18, 
1916,  Dillon  conveyed  a  tract  of  land  to  W.  C.  Buck- 
ner,  and  the  latter,  together  with  his  wife,  gave  a 
note  and  mortgage  to  Dillon.  The  interest  which 
became  due  on  the  note  on  November  18,  1917,  was 
not  paid.  On  December  6,  1917,  W.  C.  Buckner  com- 
menced an  action  at  law  against  Dillon  for  damages 
because  of  the  failure  of  Dillon  to  oust  Van  Noy. 
On  January  5,  1918,  Dillon  assigned  the  note  and 
mortgage  to  Taylor,  and  the  latter  promptly  notified 
W.  C.  Buckner  of  the  assignment.  On  January  12, 
1918,  Buckner  obtained  his  judgment  against  Dillon. 
Pn  May  2,  1918,  Taylor  commenced  the  instant  suit. 

100  Or.— 0 
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It  is  appropriate  at  this  point  to  say  that  the  evi- 
dence shows  that  Taylor  purchased  the  note  and 
mortgage  in  good  faith  for  value. 

1.  The  note,  it  will  be  remembered,  does  not  con- 
tain an  acceleration  clause,  but  the  mortgage  does 
contain  such  a  clause.  If  the  note  had  not  matured 
because  of  the  failure  to  pay  accrued  interest,  then 
Taylor  was  a  purchaser  before  maturity,  for  value, 
and  without  notice,  and  consequently  took  the  in- 
struments free  from  any  equities  or  counterclaims 
that  the  Buckners  might  have  had  as  against  Dillon. 
For  the  purposes  of  the  instant  case,  and  in  order 
that  the  controversy  may  be  viewed  in  a  light  most 
favorable  to  the  defendants,  we  shall  assume,  with- 
out deciding,  that  the  acceleration  clause  in  the  mort- 
gage is  self  executing,  and  that  upon  failure  of  the 
Buckners  to  pay  the  interest  the  acceleration  clause 
in  the  mortgage  automatically  and  of  its  own  force 
matured  the  note  on  November  19,  1917:  See  19 
E.  C.  L.  495,  496. 

It  is  not  necessary  to  decide  whether  all  or  any 
of  the  items  upon  which  the  action  at  law  was  based 
were  or  are  properly  allowable  as  damages;  but  we 
shall  assume,  without  deciding,  that  each  of  those 
items  is  and  was  properly  allowable  against  Dillon 
because  of  his  failure  to  oust  Van  Noy.  Nor  shall 
we  attempt  to  decide  whether,  if  this  foreclosure  suit 
were  prosecuted  by  Dillon,  any  or  all  of  these  eight 
items  of  damages  could  be  pleaded  as  counterclaims 
within  the  meaning  of  the  term  '*  counterclaim "  as 
used  in  Section  401,  Or.  L.,  and  as  defined  by  our 
judicial  precedents;  but  in  order  that  the  cause  may 
be  placed  in  a  light  most  favorable  to  the  defendants 
we  shall  assume,  without  deciding,  that  each  of  the 
eight  items  could  be  pleaded  as  a  counterclaim,  if 
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Dillon  were  prosecuting  this  suit  as  plaintiff:  See, 
however,  Dove  v.  Hoyden,  5  Or.  501,  502 ;  Burrage  v. 
Boncmza  G.  £  g,  M.  Co.,  12  Or.  169, 173  (6  Pac.  766) ; 
Conn  V.  Conm.,  22  Or.  452,  455  (30  Pac.  230) ;  Maffett 
V.  Thompson,  32  Or.  546,  551  (52  Pac.  565,  53  Pac. 
854) ;  Le  Clare  v.  Thibmlt,  41  Or.  601,  606  (69  Pac. 
552);  Templeton  v.  Cook,  69  Or.  313,  317  (138  Pac. 
230) ;  First  National  Bank  v.  Seaweard,  78  Or.  567, 
580  (152  Pac.  883) ;  Hanna  v.  Hope,  86  Or.  303,  309 
(168  Pac.  618) ;  Title  I.  d  T.  Co.  v.  Northwestern  L. 
D.  Tel.  Co.,  88  Or.  666,  674  (173  Pac.  251) ;  Gabel  v. 
Armstrong,  88  Or.  84,  90  (171  Pac.  190). 

2.  Proceeding,  as  we  do  for  the  purpose  of  this 
discussion,  on  the  theory  that  the  failure  to  pay 
interest  automatically  matured  the  note,  the  con- 
clusion must  then  be  that,  when  Taylor  purchased 
the  note  and  mortgage,  he  took  a  note  which  was 
overdue;  and  it  may  be  added  that  he  knew  that  the 
note  was  overdue,  for  he  admits  that  at  the  time  of 
the  transfer  of  the  instrument  he  knew  that  the 
interest  had  not  been  paid.  In  this  situation  all  and 
the  most  that  the  Buckners  can  claim  is  that  they 
can  interpose  against  Taylor  only  such  defenses, 
equities,  and  counterclaims  as  existed  in  their  favor 
against  Dillon  before  notice  of  the  assignment: 
Section  28,  Or.  L.;  Chung  v.  Stephenson,  50  Or.  244, 
245  (80  Pac.  386) ;  5  C.  J.  962,  963,  978.  As  already 
stated,  we  have  assumed,  without  deciding,  that  each 
of  the  eight  items  of  damages  is  pleadable  as  a 
counterclaim  against  Taylor  as  the  assignee  of  the 
note  and  mortgage;  but  this  assumption  is  not 
equivalent  to  saying  that  the  counterclaim  pleaded 
by  the  defendants  is  available  to  them. 

3.  What  have  the  Buckners  pleaded  as  a  counter- 
claim t     They    have    pleaded    a    judgment    against 
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Dillon.  Although  the  Buckners  have  explained  in 
their  answer  that  the  eight  items  of  damages  con- 
stituted the  basis  of  the  judgment  rendered  against 
Dillon,  it  is  manifest  that  the  judgment  as  such,  and 
not  the  items  of  damages,  is  relied  upon  as  the 
counterclaim.  The  claim  for  damages  as  to  each  of 
the  eight  items,  although  unliquidated,  was  existing 
at  the  time  of  the  assignment  of  the  note  and  mort- 
gage. But  this  unliquidated  claim  was  made  definite 
and  certain  when  the  judgment  was  rendered  against 
Dillon  on  January  12,  1918,  and  when  that  judgment 
was  rendered  the  claim  for  damages  was  merged, 
was  swallowed  up,  was  drowned  and  extinguished 
in  the  judgment,  and  lost  its  vitality,  so  that  it  could 
not  thereafter  be  used  either  as  a  cause  of  action  or 
counterclaim:  23  Cyc.  1108.  Moreover,  even  where 
the  claim  before  judgment  possesses  peculiar  quali- 
ties such  peculiar  qualities  are  ofttimes  held  to  dis- 
appear when  judgment  is  rendered,  and  consequently 
in  such  instances  the  judgment  stands  on  the  same 
footing  as  other  judgments:  23  Cyc.  1109.  Taylor 
was  not  a  party  to  the  judgment  rendered  against 
Dillon;  and  therefore  the  judgment  is  not  binding 
upon  Taylor.  Although  there  may  be  sporadic  ad- 
judications to  the  contrary,  the  rule  sustained,  not 
only  by  reason  and  established  legal  principles,  but 
also  by  the  overwhelming  weight  of  judicial  authority, 
is  that  where  a  claim  made  by  a  debtor  against  an 
assignor  is  reduced  to  a  judgment  against  the  as- 
signor pending  a  suit  brought  by  the  assignee  against 
the  debtor,  neither  the  claim  against  the  assignor  nor 
the  judgment  rendered  against  him  is  available  to  the 
debtor  as  a  counterclaim  against  the  assignee  in  the 
absence  of  some  element,  legal  or  equitable,  not  found 
in  the  instant  case:  Lowell  v.  Lane,  33  Barb.  (N.  Y.) 
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292;  Rosenfeld  S  Col  v.  Solomon,  61  Misc.  Eep.  238 
(113  N.  Y.  Supp.  723);  Lucas  v.  East  Stroudshurg 
Glass  Co.,  38  Hun,  581;  Silver  v.  Krellman,  89  App. 
Div.  363  (85  N.  Y.  Supp.  945) ;  Knight  v.  Rothschild, 
132  App.  Div.  274  (117  N.  Y.  Supp.  26) ;  Harpstrite 
V.  Vasel,  3  Bradw.  Eep.  (HI.  App.)  121;  Mizell  v. 
Moore,  29  N.  C.  255 ;  Andrews  v.  Varrell,  46  N.  H.  17 ; 
Runamdker  v.  Cordray,  54  111.  303;  see,  also,  23  Cyc. 
1110;  Redden  v.  Fir^i  Nai.  Bank,  66  Kan.  747  (71 
Pac.  578). 

When  W.  C.  Buckner  obtained  his  judgment  against 
Dillon  on  January  12,  1918,  at  that  moment  the  claim 
for  damages  ceased  to  exist,  because  it  was  merged 
in  the  judgment:  Williams  v.  WUson,  42  Or.  299  (70 
Pac.  1031,  95  Am.  St.  Eep.  745) ;  Ryckman  v.  Mane- 
rud,  68  Or.  350,  361  (136  Pac.  826,  Ann.  Cas.  19150, 
522) ;  15  E.  0.  L.  782,  786,  792.  Inasmuch  as  Taylor 
was  not  a  party  to  the  judgment,  it  does  not  bind 
him.  Moreover,  the  judgment  as  such  did  not  exist 
until  after  the  Buckners  had  knowledge  of  the  assign- 
ment. If  Taylor  had  been  a  party  to  the  judgment, 
or  if  the  judgment  were  binding  upon  him  in  this 
suit,  a  different  situation  might  be  presented. 

The  decree  is  affirmed.  Affirmed. 

BxJBNBTT,  C.  J.,  and  McBbidb  and  Benson,  JJ., 
concur. 
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Argued  March  4,  affirmed  April  5,  1921. 

HYDRAULIC  MINING  CO.  v.  SMITH. 

(196  Pac.  811.) 


Mortgages — ^Decree  Held  not  to  bave  B^aaaed  Property  ftom  Ueii 
of  Trust  Deed. 

1.  In  suit  to  foreclose  a  trust  deed  given  to  secure  a  timber 
company's  bonds^  a  mining  company  not  being  a  party  to  the  de- 
cree in  such  suit,  though  its  uamc  was  mentioned  in  the  amended 
complaint  for  a  time,  decree  h^d  not  to  have  effected  release  of  the 
mining  company's  property  from  lieu  of  trust  deed. 

Pledges— Pledgee  of  Mortgage  as  Collateral  Secnrity  may  Parcbase 
at  Foreclosure  Bale  and  on  Accounting  Need  not  Surrender 
Property. 

2.  Where  the  pledgee  of  a  mortgage  as  collateral  security  makes 
the  pledgor  a  party  to  foreclosure  proceedings  and  forecloses  the 
pledgor's  right  of  equity  in  the  property,  the  pledgee  may  pur- 
chase at  the  sale,  and  on  accounting  for  the  purchase  money  is 
under  no  obligation  to  surrender  the  land  to  the  pledgor. 

Pledges— Pledgee  of  Mortgage  as  Collateral  Security  may  Purchase 
on  Foreclosure  Bale  Holding  Subject  to  Beclamation. 

3.  Pledgee  of  a  mortgage  as  collateral  security,  who  forecloses 
the  mortgage  securing  the  collateral,  may  purchase  on  foreclosure 
sale,  and  holds  the  property  so  purchased  as  he  held  the  mortgage, 
subject  to  reclamation  by  the  pledgor  on  his  payment  of  the  debt, 
the  doctrine  of  merger  not  applying,  as  by  the  foreclosure  the  land 
becomes  substituted  for  the  mortgage,  and  the  pledgor  has  the 
right  on  payment  of  the  debt  which  he  secured  by  the  assignment 
to  reclaim  and  hold  the  land  as  his  own  property. 

Limitation  of  Actions — Payments  by  Plaintiff  Mortgagor  Held  to 
have  Tolled  Statute  of  Limitations. 

4.  Payments  made  by  plaintiff  mining  company  on  its  mortgage 
obligation  in  favor  of  defendant  lender  to  it  and  its  owners  held 
to  have  tolled  the  statute  of  limitations,  which  has  not  run  against 
either  the  deed  given  by  the  mining  company  as  security  or  its 
notes. 

2.  Eight  of  pledgee  to  purchase  pledged  property,  see  notes  in 
136  Am.  St.  Bep.   811;  Ann.  Cas.  1912A,  524. 

4.  On  effect  of  payment  or  acknowledgment  by  mortgagor  to 
toll  statute  of  limitation  as  against  his  grantee  or  other  person 
holding  interest  in  property  through  him,  see  note  in  28  L.  B.  A. 
(N.  S.)  169. 

From  Josephine:  Fbank  M.  Calkins,  Judge. 
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Department  1. 

This  is  a  suit  to  quiet  title  to  certain  mining  prop- 
erty. Defendant,  Mrs.  Smith,  answered  that  she  held 
the  title  to  the  property  as  security,  together  with 
other  security,  for  the  payment  of  $12,500  and  in- 
terest. A  decree  was  rendered  in  favor  of  defendant. 
Plaintiff  appeals. 

On  March  28,  1902,  Jefferson  D.  Cooli  and  G.  E. 
Howland  were  engaged  in  a  placer  mining  enterprise 
in  Josephine  County,  Oregon,  operating  the  mine  and 
holding  title  through  the  medium  of  a  domestic  cor- 
poration known  as  Hydraulic  Mining  Company,  in 
which  they  were  the  sole  stockholders.  About  this 
time  they  conceived  the  idea  of  embarking  in  certain 
timber  and  lumbering  enterprises,  and  to  that  end 
desired  to  acquire  timber  lands  and  carry  on  a  saw- 
milling  business.  In  order  to  finance  their  opera- 
tions, they  procured  the  defendant,  Elizabeth  A. 
Smith,  to  loan  them  the  sum  of  $12,500  with  which 
to  acquire  timber  lands  from  the  Oregon-California 
Bailroad  Company,  and  otherwise  to  finance  their 
bperations.^  The  agreement  for  the  furnishing  of 
these  moneys  by  Elizabeth  A.  Smith  closed  in  the 
name  of  the  Hydraulic  Mining  Company  on  March 
28,  1902,  at  which  time,  in  order  to  secure  the  pay- 
ment of  the  money,  the  Hydraulic  Mining  Company, 
by  G.  E.  Howland,  its  president,  and  J.  D.  Cook,  its 
secretary,  executed  to  Elizabeth  A.  Smith  its  deed 
of  conveyance  of  the  various  placer  mining  claims 
comprising  the  mining  property  of  the  Hydraulic  Min- 
ing Company,  the  water  rights,  and  a  certain  mining 
lease.  Concurrently  with  the  execution  of  the  deed, 
Elizabeth  A.  Smith  executed  to  the  Hydraulic  Mining 
Company  a  bond  conditioned  to  reconvey  the  prop- 
erty on  the  repayment  of  the  sums  loaned  with  in- 
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terest  at  7  per  cent  per  annum.  The  bond  was  at- 
tached to  and  made  a  part  of  a  concurrent  agreement 
between  Hydraulic  Company,  J.  D.  Cook,  and  G.  E. 
Howland,  as  the  first  parties,  and  Elizabeth  A.  Smith, 
as  the  second  party,  reciting  that  $6,000  was  furnished 
by  Elizabeth  A.  Smith  up  to  that  time,  and  wherein 
Elizabeth  A.  Smith  agreed  to  furnish  the  balance  of 
$6,500  in  installments,  and  in  consideration  thereof 
the  first  parties  further  agreed  to  transfer  to  Eliza- 
beth A.  Smith  all  lands  that  should  be  purchased 
fi'om  the  Oregon-California  Railroad  Company,  and 
to  assign  all  contracts  for  the  purchase  of  lands  from 
the  railroad  company  as  further  and  additional  se- 
curity for  the  loan,  it  being  recited  in  the  last  para- 
graph of  the  contract  as  follows: 

*'It  being  particularly  understood  and  agreed,  that 
the  sum  of  $12,500  is  a  loan  by  said  second  party  to 
the  first  parties  for  the  purchase  of  timber  lands  in 
Jump-ofif-Joe  District  lying  in  Townships  34  and  35 
South,  Ranges  4  and  5  West  of  Willamette  Meridian 
in  Jackson  and  Josephine  Counties,  Oregon,  and  all 
lands  purchased  or  contracted  for  shall  be  conveyed 
by  the  first  parties,  or  their  agent,  to  said  second 
party  for  the  purpose  of  securing  said  sum  of  $6,000 
now  paid,  and  the  further  sum  of  $6,500  to  be  ad- 
vanced as  hereinbefore  provided." 

The  deed  aforesaid  was  immediately  placed  of  record 
during  the  year  1902,  but  the  contract  was  not  placed  of 
record  by  plaintiff  until  1917.  Elizabeth  A.  Smith 
furnished  the  full  sum  of  $12,500  in  installments  at 
various  times,  and  received  in  evidence  of  the  obliga- 
tion to  repay  the  same,  notes  of  the  Hydraulic  Min- 
ing Company,  guaranteed  by  Jefferson  D.  Cook  and 
George  E.  Howland,  due  March  28,  1907.  These 
notes  have  never  been  surrendered  up  or  canceled, 
and  are  still  held  by  the  defendant    The  principal 
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is  wholly  unpaid,  and  the  interest  thereon  partially 
BO.  With  the  money  thus  borrowed  Messrs.  Howland 
and  Cook  acquired  various  tracts  of  timber  land, 
which  they  deeded  to  Elizabeth  A.  Smith  as  further 
security  for  the  notes,  and  she  held  the  same  until 
about  June  10,  1907. 

About  the  year  1905,  G.  E.  Howland  and  J.  D. 
Cook  organized  a  domestic  corporation  known  as 
Three  Pines  Timber  Company,  and  thereafter  or- 
ganized a  corporation  known  as  Three  Pines  Lum- 
ber Company,  both  of  which  they  controlled  and 
managed  with  the  idea  that  the  Three  Pines  Tim- 
ber Company  should  hold  the  title  to  the  various 
timber  lands  which  they  had  acquired,  or  expected 
to  acquire,  and  that  Three  Pines  Lumber  Company 
should  carry  on  milling  operations  thereon.  To 
some  greater  or  less  extent  these  corporations  car- 
ried on  their  corporate  business,  and  in  the  course 
thereof  became  indebted  to  the  First  National  Bank 
of  Southern  Oregon,  and  the  Jackson  County  Bank 
in  various  sums  of  money,  for  which  these  banks  held 
conveyances  of  tracts  of  timber  land.  The  Three 
Pines  Lumber  Company  carried  on  milling  operations 
and  paid  to  trustee  Vawter,  for  the  Three  Pines  Tim- 
ber Company,  stumpage  as  the  timber  was  cut. 
From  the  proceeds  of  stumpage,  trustee  Vawter  paid 
Mrs.  Smith  various  sums  on  account  of  interest. 

In  the  early  part  of  1907,  or  prior  thereto,  Messrs. 
Cook  and  Howland  apparently  conceived  the  idea  of 
relieving  the  financial  pressure  upon  their  corpora- 
tions  by  putting  out  a  bond  issue  of  $100,000,  and 
negotiations  were  carried  on  with  the  three  principal 
creditors,  who  were  the  two  banks  mentioned  and 
Elizabeth  A.  Smith,  with  the  end  in  view  of  trans- 
ferring the  timber  lands  held  by  the  various  creditors 
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to  the  Three  Pines  Timber  Company,  and  making  the 
same  a  basis  of  security  for  the  proposed  bond  issue. 
The  banks  agreed  to  surrender  their  security,  and  to 
retransfer  the  same  to  the  Three  Pines  Timber  Com- 
pany, and  receive  bonds  at  par  in  full  of  their  re- 
spective claims  and  demands.  Elizabeth  A.  Smith 
agreed  and  did,  pursuant  to  the  written  agreement 
of  June  10,  1907,  transfer  all  the  timber  lands  re- 
ceived by  her  as  security  to  the  Three  Pines  Timber 
Company,  and  take  as  a  substituted  security  therefor 
$12,500  par  value  of  bonds  of  the  Three  Pines  Tim- 
ber Company;  but  she  insisted  on  retaining  as  ad- 
ditional security  the  title  to  the  Hydraulic  Mining 
Company  property,  which  had  been  deeded  to  her  at 
the  inception  of  the  transaction.  She  did  not  sur- 
render up  the  original  notes,  but  continued  to  hold 
the  same,  holding  the  bonds  mentioned  as  collateral 
security  in  addition  to  the  mining  property  of  the 
Hydraulic  Mining  Company.  About  June  10,  1907, 
the  deal  as  above  outlined  was  practically  closed  and 
the  bonds  delivered. 

At  the  time  of  the  inception  of  the  above  transac- 
tions, and  until  the  time  of  his  death  in  February, 
1916,  W.  I.  Vawter,  residing  at  Medford,  Oregon, 
then  the  president  of  the  Jackson  County  Bank,  and 
also  engaged  in  the  practice  of  law,  tended  to  the 
details  of  the  transactions,  acting  with  the  advice 
and  on  the  instructions  of  Elizabeth  A.  Smith.  In 
arranging  the  details  of  the  bond  issue  of  the  Three 
Pines  Timber  Company,  Mr.  Vawter  was  made  trus- 
tee, and  the.  timber  holdings  of  the  company  were 
transferred  to  him  by  trust  deed,  for  the  purpose 
of  securing  the  bond  issue.  In  arranging  the  details 
of  the  bond  issue,  and  the  delivery  of  the  bonds  to 
the   various  creditors,   it   is   provided   in   the   trust 
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instrument,  inter  alia,  that  bonds  to  the  amount  of 
$100,000  be  issued  and  the  proceeds  from  the  sale 
thereof  be  expended  by  the  trustee  in  payment  of 
outstanding  indebtedness  against  the  property  con- 
veyed to  the  trustee  in  the  sum  of  $35,000,  due 
approximately  in  the  following  sums:  To  Jackson 
County  Bank,  Medford,  Oregon,  $7,500;  First  Na- 
tional Bank  of  Southern  Oregon,  Grants  Pass,  Oregon, 
$12,500;  Elizabeth  A.  Smith,  $15,000,  On  June  10, 
1907,  there  was  delivered  to  Mr.  Vawter  for  Mrs. 
Smith,  by  the  Hydraulic  Mining  Company,  a  deed 
of  conveyance  of  the  Hydraulic  Mining  Company 
property,  excepting  therefrom  the  merchantable  tim- 
ber on  the  patented  mining  claims.  The  deed  was 
duly  recorded.  There  was  also  delivered  to  Mr. 
Vawter  on  Mrs.  Smith's  behalf  an  agreement  in 
writing,  dated  June  10,  1907,  executed  by  the  Hy- 
draulic Mining  Company,  by  G.  E.  Howland,  its 
president,  and  by  Jefferson  D.  Cook,  its  secretary, 
which  after  reciting  the  fact  of  the  indebtedness  to 
Mrs.  Smith  in  the  sum  of  $12,500,  the  fact  that  the 
bonds  of  the  Three  Pines  Timber  Company  had  been 
delivered  to  Mrs.  Smith,  and  that  the  Hydraulic  Min- 
ing Company  had  conveyed  the  mining  property 
described  therein  to  Mrs.  Smith,  stated  that  she 
should  reconvey  to  the  Hydraulic  Mining  Company 
the  mining  property  when  she  should  have  been  paid 
the  full  sum  of  $12,500  with  interest  at  8  per  cent 
per  annum  from  July  1,  1907;  and  recited  further 
that  there  should  be  paid  to  Elizabeth  A.  Smith  the 
sum  of  $12,500,  either  by  the  retirement  and  liquida- 
tion of  the  bonds  or  from  the  sale  of  the  mining 
premises,  and  in  the  event  that  the  indebtedness 
should  be  paid  from  the  mining  property,  that  there- 
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upon  the  bonds  should  be  delivered  to  the  Hydraulic 
Mining  Company  or  its  assigns. 

It  appears  at  that  time  that  the  interest  was  not 
paid  to  July  1,  1907,  but  was  in  arrears  $2,039.75, 
for  which  the  mining  company  and  Messrs.  Howland 
and  Cook  executed  to  Mrs. '  Smith  their  promissory 
note  and  delivered  to  her  as  collateral  security  bonds 
of  the  Three  Pines  Timber  Company  of  the  par  value 
of  $3,000.  Afterwards  Cook  and  Howland  sold  these 
bonds  and  from  the  proceeds  paid  the  interest  note 
as  follows :  July  18,  1907,  $100 ;  August  8,  1907,  $528 ; 
and  on  August  14,  1907,  $528.07.  The  note  was  sur- 
rendered and  canceled,  and  the  amounts  credited  by 
Mrs.  Smith  on  account  of  the  interest  due  her  on  the 
Hydraulic  Mining  Company  notes.  Afterwards  the 
Three  Pines  Lumber  Company  paid  stumpage  to 
Trustee  Vawter  from  time  to  time,  and  distribution 
was  made  to  the  various  bondholders,  and  Mrs.  Smith 
was  paid  various  sums  of  money  up  to  September  21, 
1911,  when  Trustee  Vawter  commenced  a  suit  to  fore- 
close the  security  of  the  trust  deed  securing  the 
bonds.  Thereafter  various  sums  were  paid  to  the 
bondholders  on  account  of  a  certain  lease  made  under 
receivership.  These  sums  were  applied  first  to 
liquidate  the  interest  on  the  bonds,  and  any  surplus 
was  applied  to  the  retirement  of  bonds  one  and  two. 
The  amounts  received  by  Mrs.  Smith  were  applied 
upon,  but  did  not  fully  pay,  the  interest  due  upon  the 
notes  of  the  Hydraulic  Mining  Company,  Cook  and 
Howland.  During  the  pendency  of  the  suit  brought 
by  Trustee  Vawter,  further  sums  were  paid  to  Mrs. 
Smith  from  the  collection  of  stumpage.  In  that  suit 
the  First  National  Bank  of  Southern  Oregon,  Jack- 
son County  Bank,  and  Elizabeth  A.  Smith,  as  the 
holders  of  the  majority  of  the  bonds,  were  joined  as 
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parties  plaintiff.  The  proceedings  did  not  pass  to  a 
decree  until  October  6,  1914.  M.  Purdin  and  H.  D. 
Norton  appeared  in  the  original  complaint  as  the 
plaintiff's  attorneys.  W.  I.  Vawter  appeared  in 
proper  person,  the  only  case  in  which  he  appeared 
as  attorney  for  plaintiffs  being  that  in  the  second 
amended  complaint  filed  February  11,  1913,  where 
his  name  was  joined  with  that  of  H.  D.  Norton,  as 
defendant  asserts,  with  the  intention  of  appearing 
in  his  own  proper  person  as  in  the  preceding  action. 
No  order  of  the  court  was  made  adding  his  name  as 
an  attorney  of  record  for  the  plaintiffs,  and  he  did 
not  assume  to  appear  as  an  attorney  of  record  there- 
after. The  suit  was  finally  disposed  of  by  stipulation 
filed  May  3,  1913,  by  which  various  things  were  pro- 
vided. Among  others,  the  suit  was  dismissed  as  to 
the  Hydraulic  Mining  Company  and  numerous  other 
defendants  that  had  been  added  by  the  second 
amended  complaint;  and  a  decree  was  provided  to  be 
entered  for  the  foreclosure  of  the  bond  issue. 

In  paragraph  5  of  the  stipulation  are  listed  the 
items  of  property,  the  title  to  which  came  to  the 
Three  Pines  Timber  Company,  and  against  which  the 
trust  deed  was  a  first  lien.  This  description  contains 
within  its  purview  the  Hydraulic  Mining  Companj' 
property  by  reference  to  Volume  25  of  Deeds,  at  pages 
171,  173.  Paragraph  6  enumerates  certain  property 
subject  to  foreclosure,  but  subject  to  prior  mortgage 
liens.  Certain  controversies  between  Cook  and  How- 
land,  on  one  hand,  and  one  Steel,  on  the  other,  were 
partially  adjusted  and  provisions  made  for  complete 
adjustment  by  arbitration.  By  paragraph  7  it  was 
provided  that  any  lien,  claim,  or  right  created  in  or 
upon  any  of  the  other  property,  other  than  the  prop- 
erty described  in  paragraphs  5  and  6,  **are  released 
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and  discharged  from  the  lien  of  said  trust  deed  or 
mortgage  for  the  foreclosure  of  which  this  suit  was 
brought,  and  are  further  released  and  discharged 
from  this  suit,  and  from  the  claims  of  all  and  singular 
the  parties  to  this  suit. '  *  The  Hydraulic  Mining  Com- 
pany was  not  a  party  to  this  stipulation.  Elizabeth 
A.  Smith's  name  was  not  signed  to  the  stipulation  by 
her  regular  attorney  of  record.  The  stipulation  was 
signed  by  '*W.  I.  Vawter,  Trustee,''  and  ** Elizabeth 
A.  Smith  by  W.  I.  Vawter,  Her  Attorney,"  by  the 
two  banks  mentioned,  Francis  B.  Steel,  The  Three 
Pines  Timber  Company,  G.  E.  Howland,  and  Jeffer- 
son D.  Cook. 

After  W.  I.  Vawter  died,  H.  L.  Gilkey,  by  order  of 
the  court  was  appointed  trustee,  April  7,  1916.  After 
he  resigned  George  Lundburg  was,  by  order  made 
March  3,  1917,  appointed  to  complete  the  trust.  Ex- 
ecution was  issued  on  the  decree  of  foreclosure  April 
28,  1916,  and  the  property  was  bid  in  by  H.  L.  Gilkey, 
as  trustee,  for  the  aggregate  sum  of  $83,000.  A 
sheriff's  certificate  of  sale  was  issued,  but  no  sheriff's 
deed  was  ever  issued.  Delinquent  taxes  accumulated 
against   the  property.  Affibmbd. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  M.  B.  Meacham,  Mr.  8.  B.  Huston  and  Mr.  J.  N. 
Johnston,  with  an  oral  argument  by  Mr.  Meacham. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Afr.  H.  D.  Norton  and  Mr.  E.  D.  Briggs. 

BEAN,  J. — It  appears  from  the  record  that  Mrs. 
Elizabeth  A.  Smith  still  holds  the  promissory  notes 
of  the  Hydraulic  Mining  Company  for  the  $12,500 
originally  loaned  by  her,  which  are  wholly  unpaid. 
It  is  shown  by  the  evidence  that  the  interest  thereon 
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is  in  arrears  from  1915.  It  further  appears  that 
defendant,  Elizabeth  A.  Smith,  holds  the  title  to  the 
mining  property  of  the  Hydraulic  Mining  Company 
tinder  the  conveyance  of  March  28,  1902,  renewed  by 
deed  of  June  10,  1907,  and  she  still  holds  an  interest 
in  the  property  conveyed  by  the  trust  deed  which  has 
been  foreclosed,  in  lieu  of  $11,500  par  value  of  the 
bonds  of  the  Three  Pines  Timber  Company,  as  ad- 
ditional security  for  the  loan,  in  accordance  with  the 
terms  and  provisions  of  the  instrument  of  defeasance 
dated  and  acknowledged  on  June  10,  1907. 

Defendant,  Elizabeth  A.  Smith,  set  forth  in  her 
answer  and  established  by  her  testimony  the  facts,  in 
substance,  as  herein  set  forth. 

The  Hydraulic  Mining  Company  by  its  reply  put  in 
issue  the  allegations  of  the  answer  and  set  up  five 
further  and  separate  defenses  to  the  matters  alleged 
in  defendant's  answer,  using  the  language  of  plain- 
tiff's brief,  as  follows: 

"First:  The  foreclosure  proceeding,  the  stipulation 
and  the  decree,  heretofore  referred  to. 

"Second:  That  the  defendant  received  the  bonds 
and  the  note  $2,039.75  in  full  satisfaction  of  the 
debt. 

"Third:  The  statute  of  limitations  as  to  the  origi- 
nal debt,  and  the  original  conveyance  of  the  mining 
property. 

"Fourth:  The  statute  of  limitations  as  to  the  sec- 
ond conveyance  of  the  mining  property. 

"Fifth:  That  the  debt  was  paid  l)y  the  sale  of  the 
property  upon  execution  and  the  subsequent  pay- 
ment of  certain  small  amounts  of  money." 

The  plaintiff,  upon  this  appeal,  submits  that  the 
following  questions  are  involved  in  this  suit,  namely: 

"1.  The  effect  of  the  stipulation  and  decree  ex- 
onerating the  mining  property  from  any  claim  upon 
the  part  of  the  defendant. 
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**2.  Conceding  that  the  original  debt  was  not  paid 
by  the  delivery  of  the  bonds,  was  it  not  paid  by  the 
foreclosure  and  sale  thereunder! 

''3.  Was  the  original  debt,  and  a  right  of  action 
upon  the  conveyance  of  the  mining  property,  barred 
by  the  statute  of  limitations! 

*'4.  Was  the  right  of  action  upon  the  second  con- 
veyance of  the  mining  property,  barred  by  the  statute 
of  limitations! 

*'5.  Were  the  bonds  delivered  to  the  defendant  as 
collateral  security,  or  in  full  payment  of  the  debt!'* 

As  to  the  plaintiff's  claim  that  the  notes  of  de- 
fendant, Elizabeth  A.  Smith,  were  paid  by  the  de- 
livery of  the  $12,500  par  value  of  the  bonds  of  the 
Three  Pines  Timber  Company,  on  or  about  June  10, 
1907,  it  is  sufficient  to  say  that  it  is  not  borne  out 
by  the  testimony.  The  evidence  is  overwhelmingly 
to  the  contrary.  It  shows  that  the  bonds  of  the 
Three  Pines  Timber  Company  were  taken  by  Mrs. 
Smith  at  the  earnest  solicitation  of  the  two  officers 
and  owners  of  the  plaintiff  corporation,  George  E. 
Howland,  president,  and  Jefferson  D.  Cook,  secretary, 
in  lieu  of  timber  land  to  which  she  held  the  title  as  an 
additional  security  for  the  loan,  in  order  that  the 
Three  Pines  Timber  Company  might  convey  the  land 
to  a  trustee  and  provide  for  the  bond  issue.  At  the 
time  of  the  delivery  of  the  timber  company  bonds  to 
Mrs.  Smith  the  plaintiff,  by  its  officers,  executed  a 
memorandum  which,  after  reciting  the  fact  of  the  in- 
debtedness to  Mrs.  Smith  in  the  sum  of  $12,500  and 
the  fact  that  the  bonds  of  the  Three  Pines  Timber 
Company  had  been  delivered  to  Mrs.  Smith,  and  the 
Hydraulic  Mining  Company  had  conveyed  the  mining 
property  to  Mrs.  Smith,  that  she,  the  said  Elizabeth 
A.  Smith,  should  reconvey  unto  the  first  party,  the 
Hydraulic  Mining  Company,  the  said  mining  prop- 
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erty  when  she  should  have  been  paid  the  full  sum  of 
$129500  with  interest  at  8  per  cent  per  annum  from 
July  1,  1907,  and  reciting  further  that  there  should 
be  paid  to  Elizabeth  A.  Smith  the  sum  of  $12,500, 
either  by  the  retirement  and  liquidation  of  the  bonds 
or  from  the  sale  of  the  mining  premises,  and  in  the 
event  that  the  indebtedness  should  be  paid  from  the 
mining  property  or  the  sale  thereof,  that  thereupon 
the  bonds  should  be  delivered  to  the  Hydraulic  Min- 
ing Company  or  its  assigns.  It  should  be  noted  here 
that  the  equity  of  the  plaintiff  in  the  bonds  mentioned 
has  never  been  foreclosed.  The  claim  of  plaintiff 
that  the  bonds  were  taken  as  payment  is  in  direct 
conflict  with  its  formal  agreement  in  writing  executed 
at  that  time,  and  left  where  it  remained  with  W.  I. 
Vawter,  who  was  agent  for  Mrs.  Smith  until  the 
time  of  his  death  in  1916:  It  is  the  claim  of  Mr. 
Jefferson  D.  Cook,  who  is  now  the  principal  party  in 
interest,  that  the  written  agreement  showing  that 
Mrs.  Smith  held  the  mining  property  as  additional 
security  for  the  notes  was  not  to  be  delivered  to 
Mrs.  Smith,  and  that  the  mining  property  was  only 
held  to  secure  the  note  of  $2,039.75  given  at  that 
time  for  interest  that  was  in  arrears.  This  claim  was 
never  made  on  behalf  of  plaintiff  during  the  lifetime 
of  Mr.  Vawter.  We  concur  in  the  findings  of  the 
trial  court  to  the  effect  that  the  $12,500  has  never 
been  paid,  and  that  Mrs.  Smith  holds  the  title  to  the 
mining  property  as  partial  security  therefor. 

It  is  asserted  on  behalf  of  plaintiff  that  the  title 
of  Mrs.  Smith  to  the  mining  property  was  released  by 
virtue  of  the  stipulation  made  in  the  foreclosure 
suit  of  Vawter  v.  Three  Pines  Timber  Co.,  et  al.,  filed 
February  11,  1913.  In  the  second  amended  complaint 
in  that  suit  the  Hydraulic  Mining  Company,  Jeflfer- 

lOOOr.—T 
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son  D.  Cook  and  George  E.  Howland  were  brought 
in  as  defendants.  In  this  complaint  it  was  alleged 
in  substance  that  in  addition  to  the  bonds  held  by 
Elizabeth  A.  Smith  as  security,  she  also  held  as  ad- 
ditional security  the  conveyance  of  the  mining  prop- 
erty from  the  Hydraulic  Mining  Company  which  is 
involved  in  the  present  suit.  No  pleadings  of  any 
nature  whatsoever  were  filed  by  the  Hydraulic  Mining 
Company  in  the  defense  of  the  foreclosure  suit.  On 
April  28,  1913,  the  stipulation  was  entered  into,  stip- 
ulating for  the  foreclosure  of  the  trust  deed  and  in 
regard  to  sundry  matters  and  dealings  relating  to 
timber  bonds  with  one  Steel.  The  stipulation  pro- 
vided for  dismissal  of  the  suit  as  against  Cook  and 
Howland  and  the  Hydraulic  Mining  Company.  Para- 
graph 5  of  the  stipulation  specifies  the  lands  upon 
which  the  decree  was  operative.  Paragraph  6  de- 
scribes lands  on  which  the  decree  was  operative  sub- 
ject to  prior  liens.  Paragraph  5  also  includes  within 
its  description  the  lands  of  the  Hydraulic  Mining 
Company,  as  we  understand,  for  the  purpose  of  de- 
scribing the  timber  thereon  which  had  been  trans- 
ferred to  the  Three  Pines  Timber  Company,  and 
excepting  those  certain  mining  claims  and  mining 
rights  contained  in  181.22  acres  of  the  land.  Para- 
graph 7  provides  as  follows: 

*'It  is  Fubtheb  Stipulated,  and  the  decree  to  be 
entered  in  this  cause  shall  so  provide,  that  any  lien, 
claim  or  right  so  created  in  or  upon  any  of  the  other 
properties  described  in  the  pleadings  in  this  cause, 
by  said  trust  deed  or  mortgage,  and  that  all  of  such 
properties  other  than  the  properties  described  in 
paragraphs  5  and  6  of  this  stipulation,  are  released 
and  discharged  from  the  lien  of  said  trust  deed  or 
mortgage,  for  the  foreclosure  of  which  this  suit  was 
brought   and  are  further   released   and  discharged 
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from  this  suit,  and  from  the  claims  of  all  and  singular 
the  parties  to  this  suit." 

The  purpose  of  the  foreclosure  suit  was  to  fore- 
close the  trust  deed  given  to  secure  the  Three  Pines 
Timber  Company  bonds.  The  Hydraulic  Mining  Com- 
pany was  not  a  party  to  the  decree  in  that  suit.  Its 
name  was  mentioned  in  the  amended  complaint  for  a 
time,  and  then  the  Hydraulic  Mining  Company  and 
the  matter  of  the  deed  to  defendant  Elizabeth  A, 
Smith  were  dropped  out.  The  property  not  men- 
tioned in  paragraphs  5  and  6  of  the  stipulation  was 
released  and  discharged  from  the  lien  of  the  trust 
deed  and  discharged  from  the  suit.  That  appears  to 
be  the  object  of  the  release.  It  seems  to  the  writer 
that  the  words  added,  namely,  **and  from  the  claims 
of  all  and  singular  the  parties  to  this  suit,"  are 
simply  used  to  signify  that  the  property  should  not 
be  subject  to  the  decree  to  be  entered,  but  that  the 
parties  released  their  claims  as  such  parties  by  virtue 
of  the  trust  deed  which  was  to  be  foreclosed.  The 
Hydraulic  Mining  Company  was  not  a  party  to  the 
stipulation.  The  property  involved  in  the  case  at  bar 
was  conveyed  to  Mrs.  Smith  by  two  deeds  of  convey- 
ance. It  would  indeed  be  an  anomalous  situation  if, 
in  the  preparation  for  the  entry  decree  of  foreclosure 
against  other  property  not  contained  in  the  deed  of 
conveyance,  a  few  words  added  to  a  stipulation  made 
by  an  agent  without  written  authority  could  take  the 
place  of  a  conveyance  of  real  estate.  Such  was  never 
the  intention  of  either  of  the  parties  to  the  present 
suit.  It  does  not  appear  that  the  parties  have  so 
treated  the  stipulation.  In  entering  the  decree  that  rec- 
ord recites  that  the  properties  referred  to  *  ^  are  wholly 
released,  relieved  and  discharged  from  any  and  every 
claim,  lien  or  demand  whatsoever,  claimed  or  asserted 
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in  any  of  the  pleadings  in  this  suit,  and  by  any  and 
every  party  to  this  suit,  are  wholly  released  and  dis- 
charged from  this  suit  and  from  the  operation  of 
this,  or  any  subsequent  decree  entered  herein/' 

1.  It  does  not  appear  from  the  decree  that  it  was 
even  in  the  mind  of  the  court  to  release  the  mining 
property  from  the  lien  of  defendant 's  deed.  A  solemn 
deed  of  conveyance  should  not  be  canceled  by  any 
such  legerdemain. 

The  plaintiff  submits  that: 

**  Conceding  that  the  original  debt  was  not  paid  by 
the  delivery  of  the  bonds,  was  it  not  paid  by  the  fore- 
closure and  sale  thereunder?" 

This  question  must  be  answered  in  the  negative. 
The  property  was  sold  in  a  suit  to  foreclose  a  trust 
deed  given  to  secure  the  pajinent  of  the  bonds  of  the 
Three  Pines  Timber  Company,  of  which  Mrs.  Smith 
held  $12,500  par  value  as  collateral  security.  The 
trustee,  in  order  to  protect  the  security,  bid  in  the 
property  at  the  sale  as  such  trustee. 

2.  It  is  stated  in  19  E.  C.  L.,  page  578,  Section  391, 
regarding  the  purchase  by  pledgee  of  mortgagee,  as 
follows : 

*'The  weight  of  authority  is  apparently  to  the 
effect  that  the  pledgee  of  a  mortgage  as  collateral 
security,  who  forecloses  the  same  and  purchases  the 
property,  holds  the  title  subject  to  a  trust  in  favor 
of  the  pledgor." 

We  believe  the  rule  to  be  as  applied  to  the  present 
case  that  where  the  pledgee  makes  the  pledgor  a 
party  to  the  foreclosure  proceeding,  and  forecloses  the 
pledgor's  right  of  equity  in  the  property,  the  pledgee 
may  purchase  at  the  sale,  and  upon  accounting  for 
the  purchase  money,  is  under  no  obligation  to  sur- 
render the  land  to  the  pledgor.    It  will  be  remem- 
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bered,  however,  that  in  the  foreclosure  suit  referred 
to,  the  pledgor,  the  Hydraulic  Mining  Company,  was 
not  a  party  to  the  proceedings  in  so  far  as  to  be 
affected  or  foreclosed  by  the  decree:  31  Cyc.  831; 
Anson  v.  Olin,  145  111.  158  (34  N.  E.  55) ;  Bloomer  v. 
Sturges,  58  N.  Y.  168.  It  should  be  remembered  that 
the  Hydraulic  Mining  Company  obtained  the  loan 
from  Mrs.  Smith  and  pledged  the  bonds  referred  to 
as  collateral  security  for  the  payment  of  the  loan. 

3.  The  rule  is  stated  thus :  In  such  cases  the  pledgee 
foreclosing  the  mortgage  securing  the  collateral  may 
purchase  the  same  on  foreclosure  sale,  and  he  will 
hold  the  property  thus  purchased  as  he  held  the 
mortgage,  subject  to  reclamation  by  the  pledgor  upon 
his  payment  of  the  debt,  the  doctrine  of  merger  not 
applying  in  such  case,  as  by  the  foreclosure,  the  land 
becomes  substituted  for  the  mortgage,  and  the  pledgor 
has  the  right,  upon  payment  of  the  debt  which  he 
secured  by  the  assignment,  to  reclaim  and  hold  the 
land  as  his  own  property:  2  Jones  on  Mortgages 
(7  ed.),  §§  870  and  1880;  Mareck  v.  Minneapolis  Trust 
Co.,  74  Minn.  583  (77  N.  W.  428) ;  note,  16  Ann.  Cas. 
126,  and  authorities  cited;  19  E.  C.  L.,  p.  578,  §391; 
21  E.  C.  L.,  p.  667,  §  30. 

The  foreclosure  suit  was  simply  a  proceeding  by 
Trustee  Vawter  to  foreclose  the  trust  security,  to  the 
end  that  the  proceeds  might  be  applied  in  payment  of 
the  bonds,  a  part  of  which  Mrs.  Smith  held  as  col- 
lateral. The  foreclosure  did  not  produce  any  cash, 
but  Mr.  Vawter 's  successor  in  office  bid  in  the  prop- 
erty, and  still  holds  the  same,  although,  as  heretofore 
stated,  no  sheriff's  deed  has  yet  been  executed.  The 
bonds  previously  held  by  Mrs.  Smith  as  collateral  are 
merged  by  the  foreclosure.  The  Hydraulic  Mining 
Company,  Cook,  and  Howland,  the  pledgors,  will  be 
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entitled  to  have  that  interest  when  they  shall  have 
paid  the  sums  due  Elizabeth  A.  Smith:  Bank  v.  Sea- 
weard,  78  Or.  567  (152  Paa  883).  In  the  case  of 
Union  Trust  Co.  v.  Hasseltine,  200  Mass.  414  (86 
N.  E.  777,  16  Ann.  Cas.,  at  page  125,  et  seq.),  the 
majority  rule  is  thus  stated: 

*'With  regard  to  the  title  acquired  by  the  pledgee 
who  purchases  the  mortgaged  property  at  the  fore- 
closure sale,  it  has  been  said:  'The  law  is  that,  when 
a  mortgage  which  secures  choses  thus  held  is  fore- 
closed, and  the  land  bid  in  by  the  pledgee,  it  becomes 
by  substitution  the  collateral  security,  taking  the  place 
of  the  choses  which  the  mortgage  secured.'  '* 

It  is  the  contention  of  the  plaintiff  that  the  statute 
of  limitations  was  run  against  Mrs.  Smith's  deed 
construed  as  a  mortgage.  When  the  new  arrange- 
ment was  consummated  on  June  10, 1907,  the  obligation 
of  the  mining  company  to  Mrs.  Smith  was  in  arrears 
in  interest  in  the  sum  of  $2,039.75.  According  to 
Mrs.  Smith's  testimony,  and  also  the  admissions  of 
Mr.  Cook,  the  last-mentioned  amount  for  which  a  note 
was  given  was  paid  at  different  times,  being  com- 
pleted August  14,  1907.  The  evidence  does  not  show 
that  the  note  given  for  this  interest  was  accepted 
as  a  payment.  This  suit  was  commenced  August  3, 
1917.  The  answer  of  defendant,  in  the  nature  of  a 
cross-complaint,  was  filed  November  17,  1917.  Be- 
ginning with  June  4,  1908,  Trustee  Vawter  received, 
on  account  of  the  Three  Pines  Timber  Company  for 
stumpage,  various  sums  of  money,  and  distributed  the 
same  to  the  bondholders  in  payment  on  their  bonds. 
These  amounts  were  necessarily  credited  upon  the 
principal  claim.  Mrs.  Smith  received  on  the  follow- 
ing dates  the  following  amounts,  namely:  June  4, 
1908,  $500;  May  6,  1909,  $500;  January  4,  1910,  $500; 
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December  6,  1910,  $500;  February  4,  1911,  $500;  May 
1, 1913,  $1,500 ;  April  5,  1914,  $372.60 ;  October  7,  1915, 
$405.  These  amounts  were  received  on  account  of  the 
proceeds  and  earnings  of  the  property  which  was 
given  as  security  for  her  claim.  The  last  mentioned 
of  $405  was  paid  as  alleged  in  plaintiff's  reply  in  ad- 
dition to  the  money  received  on  the  sale  of  the  prop- 
erty by  the  sheriff  of  Jackson  County  and  of 
Josephine  County.  Plaintiff  asserts  that  it  **more 
than  paid  in  full  all  sums  due  the  defendant  herein 
on  accoxmt  of  the  original  loan  of  $12,500.*' 

Pursuant  to  the  plans  of  Messrs.  Cook  and  How- 
land  for  the  issue  and  delivery  of  the  Three  Pines 
Timber  Company  bonds,  the  trust  instrument  author- 
ized the  trustee  to  pay  the  indebtedness  of  the  Hy- 
draulic Mining  Company  to  Mrs.  Smith,  amounting 
approximately  to  $15,000. .  The  several  payments  naade 
by  the  trustee  to  which  we  have  referred  were  made 
in  accordance  with  such  authority.  They  were  made 
before  the  expiration  of  the  ten  years  limitation. 
Ever  since  such  payments  the  plaintiff  and  its  owners 
and  managers,  Messrs.  Cook  and  Howland,  have  ac- 
quiesced therein,  pleading  a  payment  in  1915  in  its 
reply.  Apparently  it  approved  the  same  afterwards, 
as  well  as  authorizing  the  payments  beforehand. 

In  1913,  the  legislature  enacted  Chapter  304,  Gen- 
eral Laws  of  Oregon,  1913,  which  reads  as  follows: 

**  Section  1.  No  mortgage  upon  real  estate  now, 
heretofore  or  hereafter  given,  shall  be  a  lien  or  en- 
cumbrance, or  of  any  effect  or  validity  for  any  pur- 
pose whatsoever,  after  the  expiration  of  10  years 
from  the  date  of  maturity  of  the  obligation  or  indebt- 
edness secured  or  evidenced  by  such  mortgage,  or 
from  the  date  to  which  the  payment  thereof  has  been 
extended  by  agreement  of  record.  If  the  date  of  the 
maturity  of  such  obligation  or  indebtedness  is  not 
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disclosed  by  the  mortgage  itself,  then  the  djtte  of  the 
execution  of  such  mortgage  shall  be  deemed  the  date 
of  the  maturity  of  the  obligation  or  indebtedness 
secured  or  evidenced  by  such  mortgage. 

'*  Section  2.  After  10  years  have  elapsed  from  the 
date  of  the  maturity  of  any  mortgage  upon  real 
estate,  as  herein  provided  in  Section  1  of  this  act, 
such  mortgage  shall  conclusively  be  presumed  to  be 
paid,  satisfied  and  discharged,  and  no  action,  suit  or 
other  proceeding  shall  be  maintainable  for  the  fore- 
closure of  the  same.'* 

In  1917,  the  legislature  passed  an  act  providing  how 
the  act  of  1913  should  be  construed  by  adding  thereto 
(See  General  Laws  1917,  p.  39) : 

**  Section  4.  Nothing  in  this  Act  contained  shall  be 
construed  to  bar  the  foreclosure  of  any  such  mort- 
gage nor  shall  said  Act  or  any  portion  thereof  be  plead 
or  considered  as  a  defense  of  any  such  foreclosure, 
if  within  ten  years  immediately  preceding  the  com- 
mencement of  the  suit  to  foreclose  there  shall  have 
been  voluntarily  paid  any  portion  of  the  debt  secured 
by  the  mortgage,  or  any  interest  thereon;  provided, 
that  the  premises  covered  by  such  mortgage  are  still 
owned  by  the  original  mortgagor  and  are  unaffected 
by  any  lien  or  liens,  or  rights  of  third  parties  which 
may  have  attached  or  intervened,  subsequent  to  the 
expiration  of  the  ten  year  period  in  Section  1  of  this 
Act  described. '^ 

In  view  of  Section  25,  Or.  L.,  we  question  if  the 
amendment  of  1917  was  of  any  efiBcacy  as  to  a  change 
in  the  law.  Section  25  has  been  on  our  statute  books 
since  1862,  and  reads  as  follows: 

*' Whenever  any  payment  of  principal  or  interest 
has  been  or  shall  be  made  upon  an  existing  contract, 
whether  it  be  bill  of  exchange,  promissory  note,  bond, 
or  other  evidence  of  indebtedness,  if  such  payment  be 
made  after  the  same  shall  have  become  due,  the  lim- 
itation shall  commence  from  the  time  the  last  pay- 
ment was  made.'* 
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4.  Mrs.  Smith  was  undoubtedly  obliged  to  apply  the 
payments  upon  the  obligation  of  the  plaintiff.  Con- 
ceding without  deciding  that  the  act  of  1913  applied 
to  a  deed  executed  as  a  mortgage,  which  the  writer 
seriously  questions,  the  payments  made  by  plaintiff 
upon  the  obligation  in  favor  of  defendant,  Elizabeth 
A.  Smith,  tolled  the  statute  of  limitations,  which  has 
not  run  against  either  the  deed  given  as  security  or 
the  notes  of  plaintiff.  While  Mr.  Vawter's  death  has 
occasioned  some  obscurity  in  details,  yet  the  record 
of  his  transactions  as  the  agent  of  Mrs.  Smith  which 
he  left  is  plain  and  is  in  entire  conformity  to  the 
claim  made  by  Mrs.  Smith  in  her  answer:  Kaiser  v. 
Idleman,  57  Or.  224  (108  Pac.  193,  28  L.  E.  A.  (N.  S.) 
169). 

It  follows  that  the  decree  of  the  lower  court  should 
be  affirmed,  and  it  is  so  ordered.  Affibmed. 

BuBNBTT,  C.  J.,  and  McBBmE  and  Habbis^  JJ., 
concur. 


Argned  February  25,  affirmed  April  5,  1921, 

JOHNSON  V.  PRINEVILLE. 

(196  Pac.  817.) 

Appeal  and  Error — Contracts — Complaint  must  Allege  Plaintiff's 
PerformaiLCe,  and  Failure  to  so  Allege  may  be  First  Urged  on 
Appeal. 

1.  A  complaint  on  a  contract,  whicb  sets  out  the  contract  in 
full  but  fails  to  allege  plaintiff's  performance  of  its  conditions, 
does  not  state  a  cause  of  suit  or  action;  an  objection  which  may 
be  raised  for  the  first  time  in  the  appellate  court,  but  allegation 
tbat  the  work  was  done  by  plaintiff  in  accordance  with  the  terms 
of  the  contract,  is  sufficient. 

Pactnersliip — Partners  Wlio  Contracted  in  True  Names  not  Be- 
QVired  to  FUe  Statutory  Certificate. 

2.  Plaintiff  partners  who  contracted  with  defendant  city  in  their 
own   true  names  were  not  required  by  Section   7777,  Or.  L.,  to  file 
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certificate  in  the  office  of  the  county  clerk  setting  forth  the  desig- 
nation, name  or  style  under  which  their  business  was  to  be  con- 
ducted, etc. 

Contracts — ^Award  of  Engineer  may  be  Set  Aalde  Wbare  OUflsifica- 
tlon  Grossly  Erroneona. 

3.  In  equity  the  award  of  an  engineer-arbitrator,  made  by  the 
contract  final  and  conclusive  as  to  amount  or  quantities  to  be  paid 
for,  may  be  set  aside  where  his  classification  is  so  grossly  errone- 
ous as  to  amount  to  fraud  on  the  contractor. 

Arbitration  and  Award— Agreement  Between  Mayor  and  Ctontrae- 
tors  With  City  Insufficient  to  Amount  to  Submission. 

4.  Agreement  between  the  mayor  and  contractors  with  the  city 
that  the  council  was  to  decide  what  amount,  if  any,  was  still  due 
the  contractors,  was  not  sufiicient  to  amount  to  any  submission  to 
arbitration,  particularly  in  the  absence  of  showing  the  mayor  had 
authority  to  execute  any  binding  agreement  on  the  subject. 

Appeal  and  Error — ^Belief  cannot  be  Given  Plaintiffs  on  Defendant's 
Appeal. 

5.  Not  having  appealed  from  the  decree,  plaintiffs  must  be 
deemed  satisfied  with  it,  and  the  court  cannot  give  them  further 
relief  on  appeal  taken  by  defendant;  under  Section  557,  Or.  L., 
there  must  be  a  notice  by  the  party  aggrieved  as  a  basis  for  any 
modification  of  the  decree  in  his  favor. 

From  Crook:  James  U.  Campbell,  Judge. 

Department  2. 

The  plaintiffs  sue  to  set  aside  an  engineer's  award 
on  a  contract  made  between  them  and  the  City  of 
Prineville  for  the  construction  of  a  railroad  grade 
from  that  city  to  a  junction  with  certain  main  line 
railways.     The  contract  opens  with  this  clause: 

**This  agreement,  made  and  entered  into  this  30th 
day  of  March,  A.  D.  1917,  between  City  of  Prine- 
ville, Crook  County,  Oregon,  by  its  city  council,  party 
of  the  first  part,  and  E.  T.  Johnson  and  H.  M.  John- 


3.  As  to  what  names  or  designations  are  within  statutes  re- 
quiring the  filing  of  a  certificate  giving  certain  information  re- 
garding a  business  conducted  under  an  assumed  or  fictitious  name 
or  a  designation  not  showing  the  name  of  the  person  interested, 
see  note  in  L.  B.  A.  1916D,  35.5. 

4.  Bight  of  municipality  to  arbitrate  disputed  claim,  see  note  in 
18  AXUL  Oas.  1030. 


April,  1921,]         Johnson  v.  PEiNuviLLas.  107 

^  _ — _- 

son,  305  Commercial  Building,  of  Portland,  Oregon, 
parties  of  the  second  part,  witnesseth." 

It  closes  thus: 

**In  witness  whereof,  said  City  of  Prineville  by 
its  city  council  executes  this  contract  and  the  said 
E.  T.  Johnson  and  H.  M.  Johnson  do  sign  and  seal 
the  same  the  day  and  year  in  this  contract  first  above 
mentioned. 

**ClTY    OP    PRINEVILIiB    CoUNOIL. 

**By  D.  F.  Stewabt,  Mayor. 
** (Corporate  SealX        Attest:  Geo.  F.  Euston, 

*  ^  Recorder. 
**  Party  of  the  First  Part. 
'*E.  T.  Johnson  &  Son, 
**By  E.  T.  Johnson, 
** Parties  of  the  Second  Part.'' 

No  question  is  made  but  that  the  plaintiffs  per- 
formed the  work  in  manner  and  form  required.  Their 
contention  is  that  the  award  of  the  engineer  in  charge 
of  the  work  was  so  grossly  erroneous  in  regard  to  the 
classification  of  materials  excavated  as  to  operate 
upon  them  fraudulently,  and  they  seek  to  set  aside 
that  award  and  recover  as  upon  a  correct  classifica- 
tion of  the  materials  removed. 

The  following  provisions  appear  in  the  agreement : 

**It  is  further  agreed,  that  said  plans,  proposals, 
specifications  and  stipulations  shall  be  a  part  of  this 
contract,  and  have  the  same  force  and  effect  as 
though  all  of  the  same  were  fully  inserted  herein. 
All  of  said  work  is  to  be  done  under  the  supervision 
and  direction  of  the  City  Engineer,  and  all  of  the 
-work  shall  be  accepted  and  approved  by  the  said  City 
Engineer.  Said  City  Engineer  shall  have  the  right  to 
fully  decide  on  all  questions  arising  as  to  the  proper 
performance  of  said  work,  and  if  at  any  time  said 
City  Engineer  shall  be  of  the  opinion,  and  shall  so 
certify  in  writing,  that  the  work  under  this  contract, 
or  any  part  thereof,  is  unnecessarily  delayed,  or  tihat 
said  contractor  is  wilfully  violating  any  of  the  same 


108  Johnson  v.  Pbineviixb.  [100  Or. 


in  bad  faith,  or  the  work  not  commenced  within  the 
time  specified  in  this  contract,  or  if  the  said  contract 
be  not  fully  completed  within  the  time  named  in  this 
contract  for  its  completion,  he  shall  have  the  power 
to  notify  the  aforesaid  contractor  to  discontinue  all 
work,  or  any  part  thereof  under  this  contract,  by 
written  notice  to  be  served  upon  the  contractor,  and 
thereupon  the  said  contractor  shall  discontinue  said 
work  or  such  part  thereof;  or  he  may  enter  upon  the 
premises  and  complete  said  work  and  adjust  any  dif- 
ference in  price  or  the  damage  if  there  be  any,  which 
the  parties  of  the  second  part  shall  pay  to  party  of 
the  first  part,  on  account  thereof,  and  on  all  such 
matters  the  decision  of  the  City  Engineer  shall  be 
final,  except  in  case  the  parties  of  the  second  part 
do  not  accept  the  ruling  of  the  City  Engineer  as  to 
quantities,  classification  or  interpretation  of  this 
contract,  such  appeal  from  said  ruling  must  be  made 
in  writing  to  the  City  Engineer  and  the  City  Council 
before  the  date  for  the  payment  of  the  next  partial 
payment;  neglect  or  failure  to  make  such  written 
appeal  within  the  time  specified  all  claims  shall  be 
forfeited;  all  such  differences  that  cannot  be  adjusted 
by  and  between  the  contractor  and  the  City  Engineer 
shall  be  adjusted  by  arbitration,  the  contractor  and 
the  City  Engineer  to  select  a  third  person,  and  the 
decision  of  these  three  shall  be  final  and  binding  upon 
both  parties.  The  expense  of  such  arbitration  shall 
be  borne  equally  by  the  parties  to  this  contract. 
Unless  such  written  appeal  is  made  the  acceptance  of 
the  partial  payment  shall  be  construed  as  an  accept- 
ance of  the  ruling  of  the  Engineer." 

After  stipulations  as  to  time  for  completion,  and 
extension  thereof,  as  to  liquidated  damages  to  be  paid 
by  the  contractor  for  failure  to  begin  on  time,  to 
prosecute  the  work  with  diligence  and  to  complete  it 
when  and  as  prescribed  either  by  the  contract  or 
within   such  extension,   together  with   the   dates   of 
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payment  to  be  made,  and  the  medium  of  payment,  we 
find  the  following  clanse: 

"The  City  Engineer  shall,  as  soon  as  practicable 
after  the  completion  of  this  contract,  make  a  final 
estimate  of  the  amount  of  work  done  thereunder  and 
the  value  of  such  work,  and  the  party  of  the  first 
part  shall,  at  the  expiration  of  thirty  days  from  and 
after  the  completion  of  the  work,  pay  the  entire 
sum  so  found  to  be  due  thereunder,  after  deducting 
therefrom  all  previous  payments  and  all  amounts  to 
be  retained  under  the  provisions  of  this  contract.  AH 
prior  partial  estimates  and  payments  shall  be  subject 
to  correction  in  the  final  estimate  and  payment." 

Many  other  conditions  appear,  which  are  not  here 
involved.  It  is  admitted  in  the  pleadings  that  the 
contract  was  executed  as  stated  in  the  complaint  and 
that  attached  thereto  were  stipulations,  among  others, 
in  the  following  tenor: 

'^The  Engineer  shall  determine  the  amount  or 
quantities  to  be  paid  for,  under  this  contract,  and  to 
decide  all  questions  which  may  arise  relative  to  the 
fulfillment  of  these  specifications,  and  his  estimates 
and  decisions  shall  be  final  and  conclusive. 

'*It  is  mutually  agreed  between  the  parties  to  the 
contract,  that  to  prevent  disputes  and  misunder- 
standings between  them  in  relation  to  any  of  the 
stipulations  contained  in  these  specifications,  or  their 
performance  by  either  of  said  parties,  the  Engineer 
shall  be  an  umpire  to  decide  all  matters  arising  or 
growing  out  of  said  contract  between  them." 

The  complaint  avers  that  promptly  after  signing 
the  contract  the  plaintiffs  entered  upon  and  prosecuted 
the  work  with  diligence  and  completed  it  within  an 
extension  of  time  agreed  upon;  and  that  the  same 
was  accepted  by  the  defendant  as  completed.  The 
following  allegation  appears  in  the  complaint: 
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''That  all  of  said  work  was  done  by  the  plaintiffs 
nnder  the  supervision,  direction  and  control  of  the 
Engineer  of  the  defendant,  who  exercised  sole  super- 
vision over  the  same  and  the  whole  thereof,  and  over 
the  plaintiffs  in  the  performance  tiiereof ;  that  all  of 
the  said  work  was  done  by  the  plaintiffs  in  accordance 
with  the  directions  of  said  Engineer,  and  in  ac- 
cordance with  the  terms  of  said  contract  and  said 
specifications,  all  of  which  plaintiffs  faitiifuUy  fol- 
lowed. *' 

Substantially,  it  is  stated  in  the  complaint  that  no 
dispute  exists  between  the  parties  as  to  quantities  and 
classifications  of  material  moved  by  the  plaintiffs  on 
that  portion  of  the  work  beyond  station  No.  343,  but 
that  there  is  a  dispute  as  to  those  matters,  on  the  re- 
mainder of  the  work. 

It  is  said  that  at  the  completion  of  the  work  the 
defendant 's  engineer  delivered  what  purported  to  be  a 
final  estimate  thereof,  which  so  far  as  it  affects  the 
portion  in  dispute  awarded  plaintiffs  $24,949.11.  The 
complaint  criticises  this  estimate,  pointing  out  certain 
items  which  plaintiffs  say  are  grossly  incorrect.  After 
a  long  tabulation  of  the  work  in  detail,  which  the 
plaintiffs  say  is  correct,  they  urge  that  the  engineer 
failed  to  exercise  an  honest  judgment,  and  for  the 
purpose  of  defrauding  the  plaintiffs  misclassified, 
underclassified,  and  underestimated  the  work.  They 
finally  set  out  in  a  summary  the  amount  of  their  claim 
at  $48,288.12,  admitting  credit  thereon  reducing  that 
amount  to  $23,339.01.  In  substance,  they  set  forth 
various  abortive  efforts  to  arbitrate  the  differences 
between  the  parties,  which  came  to  naught,  as  they 
say,  on  account  of  the  defendant's  refusing  to 
participate  in  the  proposed  arbitration.  The  tabula- 
tions of  the  work  appearing  in  the  complaint  are 
challenged  in  material  particulars   by   the   answer. 
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which  sums  up  the  total  amount  due  to  the  plaintiffs 
at  $25,094,71,  which  the  answer  says  was  paid  the 
plaintiffs  by  the  defendant. 

Sundry  aflSrmative  defenses  are  set  forth.  The 
first  is  to  the  effect,  as  a  plea  in  abatement,  that  the 
plaintiffs  constituted  a  partnership  and  that  they 
failed  to  comply  with  the  statute  of  February  25, 
1913,  Laws  1913,  Chapter  154,  Or.  L.,  Section  7777, 
relating  to  the  registration  of  fictitious  names  used  in 
the  prosecution  of  partnership  enterprises.  Another 
answer  contends  that  no  written  claim  was  made  for 
extra  work.  It  is  said  also,  in  substance,  that  all  dis- 
putes beyond  station  No.  343  were  settled  by  arbitration. 
Again,  the  defendant  claims  to  have  had  a  settlement 
with  the  plaintiffs  and  to  have  made  payments 
amounting  to  $9,944;  and  lastly,  that  no  written  ap- 
peal was  made  from  the  action  of  the  engineer  as  to 
quantities,  classifications,  or  interpretation  of  the 
contract,  and  that  no  arbitration  of  any  differences  or 
disputes  arising  between  the  contractor  and  the 
engineer  has  ever  been  had  or  attempted  under  the 
terms  of  the  contract.  The  reply  admits  the  condi- 
tions of  the  agreement  quoted  in  the  answer,  but 
otherwise  denies  the  allegations  of  new  matter  in 
many  particulars. 

After  the  testimony  was  all  in,  the  plaintiffs  asked 
leave  to  eliminate  from  the  case  and  from  the  con- 
sideration of  the  court,  without  prejudice  to  the  com- 
mencement of  another  suit  or  action  thereon,  all  issues 
arising  upon  the  allegations  of  the  amended  complaint 
relating  to  claims  for  work  or  compensation  on  that 
part  of  the  project  beyond  station  No.  343,  except 
for  damages  pleaded  on  account  of  delay  caused  by 
the  conduct  of  the  defendant.  To  this  the  defendant 
objectedi  but  the  court  entered  an  order  according  to 
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the  motion  of  the  plaintiffs.  The  case  was  then  sub- 
mittedy  and  findings  were  made  in  favor  of  the  plain- 
tiffs, to  the  effect  that  the  estimates  and  classifica- 
tions of  the  engineer  were  grossly  erroneons,  and  that 
the  true  amount  to  be  allowed  to  the  plaintiffs  for 
moving  materials  was  $38,165.43.  The  court  also 
found  as  facts  that  there  should  be  allowed  to  the 
plaintiffs  the  following  items  in  addition  to  the  sum 
found  for  moving  materials:  Placing  culvert  pipes, 
$116.90;  construction  of  runways  and  crossings,  $323; 
damages  for  unnecessary  moving  of  camps,  owing  to 
the  failure  of  the  defendant  to  secure  rights  of  way, 
$200;  and  damages  for  increased  difficulty  of  con- 
struction owing  to  the  demands  of  the  defendant's 
engineer,  $900.  The  court  found  in  substance  that 
from  the  total  amount  due  to  the  plaintiffs  should  be 
deducted  $25,019.71,  already  paid  by  the  defendant, 
and  reached  a  conclusion  of  law  that  the  plaintiffs 
were  entitled  to  a  decree  setting  aside  the  estimate 
and  classification  of  the  engineer  and  to  a  money 
decree  in  the  sum  of  $14,245.72.  Upon  these  findings 
and  conclusions  the  decree  was  entered  accordingly 
in  favor  of  the  plaintiffs  for  that  amount,  with  costs 
and  disbursements  taxed  and  allowed  at  $100.  The 
defendant  appeals.  No  appeal  was  taken  by  the 
plaintiffs.  Affirmed. 

For  appellant  there  was  a  brief  with  oral  argu- 
ments by  Mr.  N.  G.  Wallace  and  Mr.  Lake  M.  Bech- 
tell. 

For  respondents  there  was  a  brief  with  oral  argu- 
ments by  Mr.  B.  G.  Skvlason  and  Mr.  W.  E.  Critch- 
low. 
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BURNETT,  C.  J.— 1.  It  is  argued  in  the  defendant's 
brief  that — 

**A  complaint  on  a  contract,  which  sets  out  the 
contract  in  full  but  fails  to  allege  plaintiffs'  perform- 
ance of  its  conditions,  does  not  state  a  cause  of  suit 
or  action,  and  this  objection  may  be  raised  for  the 
first  time  in  the  appellate  court," 

This  is  sound  in  principle,  but  it  is  not  applicable 
to  the  pleadings,  for  we  find  the  allegation  already 
quoted  from  the  complaint,  that  the  work  was  done 
by  the  plaintiffs  in  accordance  with  the  terms  of  the 
contract. 

It  is  contended  that  the  complaint  shows  that  an 
engineer,  Mr.  Huson,  was  selected  by  the  parties 
to  arbitrate  the  differences  from  station  0  to  station 
343,  and  that  he  made  an  award.  We  do  not  so  con- 
strue the  complaint.  The  substance  of  that  pleading, 
in  that  respect,  is  that  negotiations  were  had  looking 
to  an  arbitration,  but  that  they  came  to  naught  and 
no  arbitration  was  in  fact  had.  Indeed,  it  is  stated 
in  the  defendant's  fourth  separate  defense  appearing 
in  its  answer  that  no  arbitration  was  had  or  agreed 
upon  by  the  parties. 

2.  It  is  urged,  also,  that  the  contract  was  entered 
into  by  the  plaintiffs  as  a  copartnership  and  that  they 
had  not  filed  in  the  office  of  the  county  clerk  a  certi- 
ficate as  required  by  Section  7777,  Or.  L.  That  sec- 
tion reads  thus: 

**No  person  or  persons  shall  hereafter  carry  on, 
conduct  or  transact  business  in  this  state  imder  any 
assumed  name  or  under  any  designation,  name  or 
style,  corporate  or  otherwise,  other  than  the  real  and 
true  name  or  names  of  the  person  or  persons  con- 
ducting such  business  or  having  an  interest  therein, 
unless  such  person  or  all  of  such  persons  conducting 
said   business   or  having  an  interest   therein,   shall 
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file  a  certificate  in  the  oflSce  of  the  county  clerk  of  the 
county  or  counties  in  which  said  business  is  to  be 
conducted,  which  certificate  shall  set  forth  the  designa- 
tion, name  or  style  under  which  said  business  is  to 
be  conducted,  and  the  true  and  real  name  or  names 
of  the  party  or  parties  conducting  or  intending  to 
conduct  the  same,  or  having  an  interest  therein,  to- 
gether with  the  postoflSce  address  or  addresses  of  said 
person  or  persons.  Such  certificate  shall  be  executed 
and  acknowledged  by  the  party  or  parties  conduct- 
ing, or  intending  to  conduct  said  business,  or  having 
an  interest  therein,  before  an  officer  authorized  to  take 
acknowledgment  of  deeds.'' 

As  already  noted,  the  contracting  parties  of  the 
second  part  are  E.  T.  Johnson  and  H.  M.  Johnson. 
The  instrument  was  signed,  '*E.  T.  Johnson  &  Son, 
by  E.  T.  Johnson.*'  The  attesting  clause  recites  that 
**E.  T.  Johnson  and  H.  M.  Johnson  do  sign  and  seal 
the  same.''  This  statute  is  substantially  copied  from 
the  legislation  of  our  sister  state,  Washington.  In 
the  Sutton  Case,  49  Wash.  694  (96  Pac.  428),  the 
firm  name  under  consideration  was  **A.  E.  Sutton  & 
Company."  In  the  Haie'Tindall  Case,  66  Wash.  459 
(119  Pac.  837),  the  firm  name  was  * '  Hale-Tindall 
Company."  In  the  MerrUl  Case,  70  Wash.  482  (127 
Pac.  122),  the  firm  name  was  '*  George  W.  Merrill 
Automobile  Company."  In  all  of  those  cases  the 
Supreme  Court  of  Washington  exempted  the  partner- 
ship thus  styled  from  the  effects  of  the  act.  The 
principle  is  that  the  true  names  of  the  parties  appear 
in  the  instrument  and  there  is  no  fictitious  name  in- 
volved. The  same  doctrine  was  announced  in  Pat- 
terson V.  Byers,  17  Okl.  633  (89  Pac.  1114,  10  Ann. 
Cas.  810),  involving  the  firm  name  of  Patterson 
Furniture  Company;  and  in  Bolen  v.  Ligett,  49  Okl. 
788  (154  Pac.  547,  L.  R.  A.  1916D,  355),  concerning 
the   firm   name   of    Bolen   Brothers.    In    California 
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"Lamberson  and  Lamberson''  was  sustained  as  a 
firm  name  exempted  from  the  operation  of  the  statute, 
in  the  case  of  Lamberson  v.  Bashore,  167  Cal.  387 
(139  Pac.  817).  In  Garland  v.  Heckler,  233  Fed.  504 
(147  C.  C.  A.  390),  it  is  said  that  the  names  of 
partners  given  in  the  body  of  the  contract  take  it  out 
of  the  mischief  forbidden  by  the  statute.  The  firm 
name  under  consideration  there  was  *  *  Lakeside  Dred- 
ging Company.*'  In  Mi&saukee  Co.  v.  Ferriss,  193 
Mich.  286  (159  N.  W.  490),  it  was  held  that  in  equity, 
where  the  defendants  knew  with  whom  they  were 
dealing,  the  statute  did  not  apply.  Here,  the  recita- 
tion of  the  individual  names  of  the  partners  in  the 
body  of  the  contract,  and  the  fact  that  there  is  no 
assumed  name  or  any  other  than  the  real,  true  name 
of  the  individuals  conducting  the  business,  take  the 
case  entirely  out  of  the  operation  of  the  statute. 
Only  one  precedent  is  cited  by  the  defendant  on  this 
subject,  namely,  that  of  North  v.  Moore,  135  Cal.  621 
(67  Pac.  1037),  a  California  case  which  has  been 
overruled  by  that  court  on  more  than  one  occasion. 
Aside  from  the  principle  that  no  fictitious  name  is 
employed,  we  should  be  bound  by  thp  construction  of 
the  statute  given  it  by  the  courts  of  the  state  from 
which  we  copied  it. 

3.  It  may  well  be  conceded  that  at  law  the  plain- 
tiffs, suing  on  a  contract  containing  a  clause  making 
the  engineer  the  arbiter  or  umpire  between  the  parties 
and  giving  conclusiveness  to  his  award,  must  show 
that  that  provision  of  the  contract  has  been  complied 
with  as  well  as  any  other.  But  it  is  well  recognized 
that  in  equity  the  award  may  be  set  aside,  where  the 
classification  is  so  grossly  erroneous  as  to  amount 
to  fraud  upon  the  contractor.  This  principle  was 
enunciated  in  the  opinion  of  Mr.  Justice  Bean  in 
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Sweeney  v.  Jackson  County,  93  Or.  96  (178  Pac.  365, 
182  Pac.  380).  It  is  also  taught  in  Oregon-Wash. 
R,  d  N.  Co.  V.  Spokane,  Portland  <&  Seattle  Ry.  Co., 
83  Or.  528  (163  Pac.  600,  989,  Ann  Cas.  1917C,  991), 
in  an  opinion  by  Mr.  Justice  McCamant.  A  careful 
reading  of  the  contract  discloses  that  the  engineer 
may  order  a  discontinuance  of  the  work  for  four 
several  causes:  First,  delay;  second,  bad  faith  viola- 
tion of  its  terms  by  the  contractor;  third,  because 
the  same  was  not  begun  on  time ;  and,  fourth,  because 
it  was  not  completed  within  the  time  specified — ^in 
either  of  which  cases  the  engineer  may  cause  the  con- 
tractor to  discontinue  all  work,  or  in  the  alternative 
he  may  himself  enter  upon  the  premises  and  complete 
the  same  and  "adjust  any  difference  in  price, ^'  or 
damage,  and  on  all  such  matters  the  decision  of  the 
engineer  shall  be  final.  In  respect  to  this,  the  con- 
tract provides  that  an  appeal  may  be  taken  in  writing 
to  the  city  engineer  and  the  city  council;  that  neglect 
to  make  such  written  appeal  within  the  time  specified 
forfeits  all  claims;  and  that  all  such  ** differences ' * 
(meaning  evidently  the  differences  arising  in  case  the 
engineer  takes  charge  of  the  work)  shall  be  adjusted 
by  arbitration,  the  contractor  and  the  city  engineer 
to  select  a  third  arbiter.  Evidently  the  clause  in  the 
contract  quoted  at  the  beginning  of  this  opinion 
refers  to  a  situation  where  the  engineer  himself  has 
entered  upon  and  taken  charge  of  the  work.  Other- 
wise, we  cannot  construe  as  effectual  the  other  clause 
later  in  the  contract,  that  **all  prior  partial  estimates 
and  payments  shall  be  subject  to  correction  in  the 
final  estimate  and  payment.'*  It  is  true  that  accord- 
ing to  the  admitted  stipulations  attached  to  the  con- 
tract the  engineer's  decision  as  to  amount  or  quan- 
tities to  be  paid  for  shall  be  final  and  conclusive,  and 
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that  he  is  the  umpire;  but  this,  as  already  indicated, 
is  subject  to  the  equitable  rule  that  if  the  error  is 
so  gross  as  to  amount  to  a  showing  that  it  is  not  an 
honest  judgment  and  operates  fraudulently  upon  the 
contractor,  it  may  be  set  aside  and  a  new  award  made. 
This  is  consonant  with  well-recognized  principles  of 
equity. 

4.  The  defendant  relies  considerably  upon  its  fourth 
affirmative  defense,  based  upon  the  following  writing: 

**It  is  understood  that  the  City  Council  is  to  decide 
vhat  amount  if  any  is  still  due  E.  T.  Johnson  &  Son 
on  B.  B.  Grade  east  of  Biver.  Mr.  Johnson  and  Mr. 
Kelly  to  present  the  respective  sides  in  the  con- 
troversy; upon  this  decision  rests  the  acceptance  of 
the  final  payment  to  Mr.  Johnson  as  offered. 

'*E.  T.  Johnson  &  Son, 
*'By  E.  T.  Johnson. 
**D.  F.  Stewabt,  Mayor. '* 

We  may  well  doubt  whether  the  agreement  is  suffi- 
cient to  amount  to  any  submission  to  arbitration. 
More  than  that,  it  does  not  appear  that  the  mayor 
had  authority  to  execute  any  binding  agreement  on 
the  subject.  The  record  shows  that  the  minutes  of  the 
meeting  of  the  city  council  of  the  defendant  on  Jan- 
uary 7,  1918,  contain  the  following: 

**0n  motion  a  committee  composed  of  Mayor  Stew- 
art and  two  members  to  be  selected  by  the  mayor  and 
as  many  more  members  of  the  council  that  will  serve, 
were  authorized  to  act  in  conjunction  with  the  city 
engineer  on  the  matter  of  adjusting  the  differences 
in  connection  with  classifications  on  the  right  of  way 
grade,  with  full  power  to  make  final  settlement." 

It  does  not  appear  that  any  committee  was  ap- 
pointed or  that  any  action  was  taken  by  a  committee. 
The  writing  mentioned  would  indicate  that  the  mayor 
usurped  the  whole  authority  thus  delegated,  and  as- 
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smned  to  act  without  reference  to  any  associates. 
It  is  apparent  that  the  council  did  not  take  any  action 
under  the  agreement  and  that,  whatever  may  have 
been  its  value  as  an  adjusting  instrument,  it  was 
abandoned  by  both  parties. 

5.  It  will  be  noted  that  by  adding  together  the 
amounts  found  due  to  the  plaintiffs  in  the  findings 
of  fact,  we  achieve  an  aggregate  of  $39,705.33,  deduct- 
ing from  which  the  admitted  payments  of  $25,019.71, 
there  would  remain  a  balance  of  $14,685.62  due  the 
plaintiffs.  The  court,  however,  in  its  conclusions  of 
law,  put  down  this  final  balance  at  $14,245.72,  mak- 
ing a  discrepancy  between  the  findings  of  fact  and  the 
conclusions  of  law,  of  $439.90.  In  their  brief,  the 
plaintiffs  say  that  this  was  not  discovered  by  them 
until  they  came  to  prepare  their  brief.  None  the  less, 
it  is  an  error  in  the  decree  of  the  Circuit  Court  con- 
stituting cause  for  appeal.  In  other  words,  the  de- 
cree does  not  correspond  with  the  findings  of  fact ;  but 
not  having  appealed  from  it,  the  plaintiffs  must  be 
deemed  to  be  satisfied  with  it.  We  cannot  give  them 
further  relief  on  this  appeal  taken  by  the  defendant. 
It  is  true  that  under  Section  556,  Or.  L.,  on  an  appeal 
from  a  decree  the  suit  shall  be  tried  anew  upon  the 
transcript  and  evidence  accompanying  it;  but  it  is 
also  said  in  Section  556  that — 

"Upon  an  appeal  the  appellate  court  may  affirm, 
reverse  or  modify,  *  *  the  decree  appealed  from,  in 
the  respects  mentioned  in  the  notice,  but  not  other- 
wise. *' 

Consequently,  there  must  be  a  notice  by  the  party 
aggrieved,  as  a  basis  for  any  modification  in  his 
favor.  This  is  substantially  the  doctrine  taught  by 
a  long  line  of  authorities,  beginning  with  Shook  v. 
Colohan,  12  Or.  239  (6  Pac.  503).    Some  of  the  pre- 
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cedents  are  collated  in  Crumbley  v.  Crumbley,  94  Or. 
617  (186  Pac.  423). 

The  testimony  has  been  carefully  read  and  if  the 
case  were  properly  here  upon  an  appeal  by  the  plain- 
tiffs, it  is  possible  that  a  greater  amount  would  be 
allowed  to  tiiem  than  that  given  by  the  Circuit  Court ; 
but  we  are  limited  by  the  principle  announced  in  the 
authorities  last  stated.  The  result  is  that  the  decree 
of  the  Circuit  Court  must  be  affirmed.        Affibmed. 

Bban^  Benson  and  Bbown,  JJ.,  concur. 


Argaed  Febmarj  25,  Teversed  find  remanded  April  5,   1921. 

JOHNSON  V.  PEINEVILLE. 

(196  Pac.  821.) 

AetUm — Single   Cause   of   Action   Arises    from   Breacli   of  Entire 
Contract. 

1.  Normally,  only  a  single  cause  of  action  arises  out  of  breach 
of  an  entire  contract,  the  principle  applying  that  no  one  can  be 
twice  vexed  for  the  same  cause  of  suit  or  action,  a  rule  which  is, 
however,  subject  to  exceptions. 

Action — ^Bnle  Against  Splitting  Cause  of  Action  may  be  Waived  by 
Defendant. 

2.  The  rule  against  splitting  a  cause  of  suit  or  action  is  for  the 
benefit  of  defendant,  and  he  may  waive  the  same  expressly  or  by 
conduct  amounting  to  a  waiver. 

Action— By   Consenting  to   Part    Substitution   of   Arbitrator,    City 
Agreed  to  Splitting  of  Cause  of  Suit  to  Set  Aside  Award. 

3.  Where  a  city  which  had  contracted  for  construction  of  a 
railroad  grade  consented  to  substitution  of  another's  judgment  as 
arbitrator  for  that  of  its  own  engineer  in  respect  of  a  percentage 
classification  as  to  part  of  the  work,  the  city  agreed  substantially 
to  splitting  of  the  contractor's  cause  of  suit  against  it  to  set  aside 
the  final  estimate  and  award  of  the  engineer;  so  far  as  the  rights 
of  the  parties  are  affected  by  the  arbitrator's  award,  plaintiff  con- 
tractors have  a  separate  cause  of  suit  against  defendant  city. 
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Contracts — ^Action  at  Law  Would  not  Lie  to  Enforce  Award.  Where 
Only  Part  of  ControYersy  Submitted. 

4.  Action  at  law  would  not  lie  to  enforce  the  award  of  an 
arbitrator  where  only  part  of  one  element  of  the  contention  be- 
tween the  parties  to  the  contract  involyed  was  submitted  to  the 
arbitration. 

Municipal  Corporations  —  Equity  will  Belleye  Contractors  ftom 
Situation  Caused  by  Cltsr's  Engineer  In  Departing  ftom  Award 
of  Arbitrator  by  Reforming  and  Enforcing  Award. 

5.  Where  contractors  to  construct  a  railroad  grade  for  a  city 
and  the  city  submitted  to  arbitration  the  matter  of  a  percentage 
classification  as  to  part  of  the  work,  but  the  city's  engineer  in 
making  up  his  final  estimate  departed  from  the  award  of  the 
arbitrator,  equity  will  relieve  the  contractors  from  such  situation 
by  setting  aside  the  award  which  otherwise  would  be  binding  at 
law,  reforming  it,  and  enforcing  it  as  thus  reformed  by  a  decree 
in  equity. 

From  Crook :  James  U.  Campbell,  Judge. 

Department  2. 

This  is  a  suit  companion  to  one  of  the  same  title, 
and  like  it  arises  from  the  same  contract  whereby  the 
plaintiffs  undertook  to  construct  a  railroad  grade  for 
the  defendant  city.  The  effort  of  the  plaintiffs  here  is 
to  revise  the  estimates  and  final  award  of  the  en- 
gineer as  to  that  part  of  the  work  beyond  station  No. 
343.  The  present  complaint  alleges  the  execution  of 
the  contract  and  the  performance  of  it  by  the  plain- 
tiffs. 

It  is  stated  in  substance  that  during  the  progress 
of  the  work  a  controversy  arose  between  the  parties 
as  to  the  true  classification  of  the  material  excavated, 
on  that  part  of  the  grade  beyond  station  343  to  the 
junction  with  the  Oregon  Trunk  Railway;  and  that 
this  dispute  was  referred  to  J.  P.  Newell,  being  sub- 
mitted to  him  for  determination  of  the  classification 


4.  On  application  of  doctrine  of  res  judicata  to  item  of  single 
cause  of  action  omitted  from  issue  through  ignorance,  mistake  or 
fraud,  see  note  in  2  A.  L.  B.  534. 

5.  Specific  performance  of  agreement  to  arbitrate,  see  note  in  1 
Aim.  Gas.  31. 
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of  the  material  on  that  part  of  the  grade,  under  an 
agreement  that  the  parties  would  be  bound  by  his 
decision  as  to  the  classification.  The  complaint  states 
in  substance  that,  after  the  award  was  made  as 
quoted  in  that  pleading,  the  engineer  of  the  defendant 
rendered  his  final  estimate  and  in  so  doing  departed 
from  the  award,  with  the  intent  of  cheating  and  de- 
frauding the  plaintiffs,  and  to  that  end  omitted  quan- 
tities and  structures  from  his  final  estimate  and 
ignored  and  disregarded  the  determination  of  the 
arbitrator.  The  items  which  it  is  alleged  he  omitted 
are  stated  in  the  complaint.  Moreover,  that  pleading 
includes  a  claim  for  the  construction  of  certain  road 
crossings,  runways  and  bridges,  and  clearing  willows, 
amounting  to  $721.80.  The  plaintiffs  say  that  they 
discovered  the  fact  that  the  engineer  had  disregarded 
the  arbitrator's  classification  only  when  they  were 
practically  at  the  end  of  the  trial  of  the  companion 
suit;  that  they  had  no  data  in  their  possession  or  at 
their  command  by  which  they  could  check  the  en- 
gineer's estimate,  and  that  they  discovered  the  dis- 
crepancy only  in  their  examination  of  records  in  his 
office,  made  under  order  of  court  granting  them  per- 
mission for  that  purpose.  The  substance  of  their 
prayer  is  that  the  court  revise  and  reform  the  final 
estimate  of  the  engineer  as  to  the  part  of  the  work 
beyond  station  343,  both  as  to  quantities  and  classifi- 
cation; that  it  be  set  aside  and  a  correct  estimate  be 
made;  and  that  compensation  due  the  plaintiffs  be 
determined  and  awarded  them  in  the  sum  of  $8,418.87 ; 
also,  for  such  further  relief  as  shall  appear  to  be 
equitable. 

To  this  complaint  the  defendant  interposed  a  de- 
murrer on  the  following  grounds :  First,  that  there  is 
another  suit  pending  between  the  parties,  on  the  same 
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cause;  second,  that  several  causes  of  suit  have  been 
improperly  united;  and,  third,  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of 
suit.  The  court  sustained  the  demurrer,  and  the 
plaintiffs  refusing  to  plead  over,  a  decree  was  entered 
dismissing  the  suit,  from  which  the  plaintiffs  appeal. 

Bevebsed  and  Bbmandbd. 

For  appellants  there  was  a  brief  with  oral  argu- 
ments by  Mr.  B.  G.  Skulason  and  Mr.  W.  E.  Critch- 
low. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  N.  G.  Wallace  and  Mr.  Lake  M.  Bechtell. 

BURNETT,  C.  J.— Substantially,  the  only  ques- 
tions argued  before  us  are  that  this  suit  amounts  to 
a  splitting  of  the  plaintiffs'  cause  of  suit,  and  that 
it  is  an  effort  to  enforce  an  award  by  suit,  when  the 
only  remedy  in  such  case  is  by  an  action  at  law. 

1.  It  is  plain  that  the  contract  involved  is  an  entire 
contract.  The  work  was  not  to  be  done  by  install- 
ments. On  the  contrary,  there  was  but  a  single  task 
to  be  performed  for  a  single  compensation.  Nor- 
mally, only  a  single  cause  of  suit  or  action  would 
arise  out  of  a  breach  of  such  a  contract,  so  that  the 
principle  applies  that  no  one  cau  be  twice  vexed  for 
the  same  cause  of  suit  or  action.  There  are,  how- 
ever, exceptions  to  this  rule.  The  principle  is  thus 
stated  in  an  exhaustive  note  to  Vineseck  v.  Great 
Northern  Ry.  Co.,  136  Minn.  96  (161  N.  W.  494),  as 
reported  in  2  A.  L.  R.  530,  534: 

**  While  it  is  a  well  settled  and  familiar  rule  that  a 
single  claim,  arising  either  on  contract  or  in  tort,  can- 
not be  divided  and  made  the  subject  of  several  suits ; 
and,  if  several  suits  be  brought  for  different  parts  of 
a  claim,  a  judgment  on  the  merits  in  either  will  be 
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available  as  a  bar  to  the  other  suits  (see  15  R.  C.  L,, 
title.  Judgments,  p.  965),  there  are  certain  well-recog- 
nized exceptions  to  the  rule.  Thus,  where  it  appears 
that  the  plaintiff  had  no  knowledge  or  means  of 
knowledge  of  the  omitted  items,  his  ignorance  will 
excuse  him,  and  a  judgment  in  the  first  action  will  not 
bar  a  subsequent  action  to  recover  on  the  omitted 
items'':  Citing  many  authorities. 

2.  The  rule  against  splitting  a  cause  of  suit  or 
action  is  for  the  benefit  of  the  defendant  and  he  may 
waive  the  same  either  expressly  or  by  conduct  which 
amounts  to  a  waiver.  As  stated  in  Gerhart  v.  Font, 
61  Mo.  App.  423 : 

"The  rule  is  not  •  •  that  a  person  cannot  split  his 
cause  of  action,  but  that  he  cannot  split  it  without  his 
debtor's  consent." 

In  Edmonston  v.  Jones',  96  Mo.  App.  83,  91  (69 
S.  W.  741),  it  is  said: 

**Even  the  splitting  of  a  cause  of  action  amounts 
to  nothing,  if  the  party  affected  thereby  consents  to 
it." 

Analogous  to  the  doctrine  based  on  the  consent  of 
the  defendant  is  the  teaching  of  Cook  v.  Vimont,  22 
Ky.  (6  T.  B.  Mon.)  284  (17  Am.  Dec.  157).  There, 
Vimont  had  sued  Cook  on  certain  money  accounts 
and  was  cast  in  judgment.  Afterwards  Cook  ad- 
mitted the  claims  of  Vimont  and  promised  to  pay 
them.  Upon  this  promise  Vimont  sued  in  the  case 
reported,  and  it  was  held  ^hat  the  former  judgment 
was  not  a  bar,  because  the  obligation  of  the  new 
promise  constituted  a  new  and  different  cause  of 
action.  In  the  case  of  Snow  Steam  Pump  Co,  v. 
Dunn,  119  N.  C.  77  (25  S.  E.  741),  the  plaintiff  had 
against  the  defendant  an  unsecured  claim  of  $92  and 
another  amounting  to  $2,573  secured  by  a  mortgage. 
The  plaintiff  intervened  in  a  creditor's  suit  against 
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Dnnn  as  to  the  $92  claim  only,  and  a  judgment  was 
rendered  in  that  suit.  It  was  held,  however,  that  the 
decree  there  did  not  bar  the  plaintiff's  suit  to  fore- 
close the  mortgage.  In  substance,  the  two  demands 
were  of  different  classes  and  action  on  one  did  not 
bar  suit  on  the  other.  Again,  in  Ebersole  v.  Daniel, 
146  Ala.  506  (40  South.  614,  119  Am.  St.  Eep.  52), 
the  defendant  had  given  his  note  as  part  payment  of 
an  account  he  owed  the  plaintiff.  The  latter  took 
judgment  upon  the  note  and  the  defendant  paid  that 
judgment.  Afterwards  the  plaintiff  sued  for  the 
balance  of  the  account.  The  defendant  pleaded  the 
judgment  on  the  note  in  bar,  but  his  plea  was  over- 
ruled, the  court  holding  that  it  did  not  constitute  a 
splitting  without  the  consent  of  the  defendant. 

3.  So,  in  this  case,  if  no  arbitration  had  been  had, 
there  would  have  been  but  one  cause  of  suit  to  set 
aside  the  final  estimate  and  award  of  the  engineer. 
That  estimate  was  based  upon  and  made  up  accord- 
ing to  the  judgment  of  the  city  engineer  as  to  classifi- 
cations and  quantities.  By  agreeing  to  the  arbitra- 
tion of  Newell,  the  judgment  of  Newell  as  to 
classification  was  substituted  for  that  of  the  city 
engineer,  thus  creating  a  cause  of  suit  having  an 
entirely  different  basis  from  the  x>ne  ordinarily  arising 
out  of  the  contract.  By  consenting  to  the  substitution 
of  Newell 's  judgment  for  that  of  its  own  engineer, 
the  city  agreed,  substantially,  to  a  splitting  of  the 
cause  of  suit. 

It  is  said,  however,  in  argument  that  a  bill  in 
equity  will  not  lie  to  compel  the  specific  performance 
of  an  award  merely  for  the  payment  of  a  sum  of 
money,  the  remecJy  at  law  being  adequate  in  that  case. 
The  award  here  involved,  however,  is  not  one  for 
the   mere   payment  of  money.     The   Newell   award 
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disposed  of  only  one  element  entering  as  an  ingredient 
into  the  final  estimate  to  be  made  np  by  the  city 
engineer.  There  was  yet  cast  upon  the  latter  the 
remaining  duty  to  make  a  true  estimate  of  quantities, 
and  to  use  in  his  estimate  the  classification  estab- 
lished by  the  Newell  award.  Notwithstanding  that, 
the  final  estimate  he  actually  made  was  binding  at 
law,  and  in  order  to  Correct  it  the  plaintiffs  were 
obliged  to  sue  in  equity  to  set  it  aside  and  to  recover 
on  a  true  estimate  as  governed  by  the  rules  the 
parties  Bad  prescribed  for  themselves,  among  which 
was  the  award  of  Newell  as  to  classification.  The 
conclusion  is  that  so  far  as  the  rights  of  the  parties 
are  affected  by  the  Newell  award  alleged  in  the 
present  complaint,  the  plaintiffs  have  a  separate 
cause  of  suit  against  the  defendant,  but  no  further. 
In  its  operation  upon  the  chose  in  action  or  suit 
otherwise  arising  upon  the  contract  in  the  absence 
of  arbitration,  the  Newell  award  constitutes  an  ex- 
ception, founded  on  the  consent  of  the  parties,  to  the 
rule  against  splitting  demands.  All  claims  not 
affected  by  the  exception  are  governed  by  the  rule 
and  are  properly  cognizable  in  and  controlled  by  the 
decree  in  the  other  suit. 

4, 5.  An  action  at  law  would  not  lie  to  enforce  the 
award,  because  only  a  part  of  one  element  of  the 
contention  between  the  parties  was  submitted  to  the 
arbitration.  A  judgment  at  law  would  not  have  any 
foundation  in  a  complaint  which  only  averred  the 
Newell  arbitration  of  percentage  classification  with- 
out more.  If,  upon  proper  agreement  to  arbitrate, 
the  arbitrator  had  found  that  so  much  money  was 
due  from  the  defendant  to  the  plaintiffs,  the  remedy 
of  the  latter  would  have  been  to  bring  an  action  at 
law  for  the  money  allowed  them  by  the  award.    But 
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by  agreement  of  the  parties  the  award  was  limited 
in  its  extent.  It  was  designed  only  partially  to  con- 
trol the  action  of  the  engineer  in  making  up  his  final 
estimate.  In  that  he  departed  from  the  award  as 
alleged  in  the  complaint,  he  has  made  a  situation 
from  which  equity  will  relieve  the  plaintiffs  by  setting 
aside  the  award  which  otherwise  would  be  binding  at 
law,  reforming  it,  and  enforcing  it  as  thus  reformed, 
by  a  decree  in  equity. 

The  complaint  does  not  state  a  cause  of  suit. 
According  to  its  averments,  the  splitting  of  the  cause 
of  suit  was  based  upon  the  consent  of  the  parties  to 
the  Newell  arbitration.  Upon  a  cause  of  suit  to  set 
aside  the  final  estimate  of  the  engineer  based  upon 
his  own  classification,  which  naturally  would  include 
the  whole  dispute  as  to  the  entire  contract,  the  parties, 
by  submitting  one  element  of  a  part  of  the  dispute 
to  arbitration,  have  by  consent  created  a  new  and 
different  cause  of  suit  as  to  the  part  arbitrated.  In 
brief,  they  themselves  have  split  the  original  cause 
of  suit  into  two  parts,  each  resting  on  a  different 
basis,  one  of  which  is  cognizable  in  the  former  suit, 
and  the  other  in  the  present  litigation. 

There  was  error  in  sustaining  the  demurrer. 

The  cause  will  be  remanded  to  the  Circuit  Court 
for  further  proceedings  not  inconsistent  with  this 
opinion.  Bevebsed  and  Remanded. 

Bean,  Benson  and  Brown,  JJ.,  concur. 
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Argned  March  3,  affirmed  April  5,  1021. 

BAGOT  V.  INTEE^MOUNTAIN  MILLING  CO. 

(196  Pac.   824.) 

Oozporatton— Can  Act  Only  Tbroagb  Its  OfflceiB  and  AgentB. 

1.  A  corporation  can  act  only  through  its  officers  and  agents. 

OoxporatioiiB — One  Bel3ring  on  Oontract  With  Oozporate  Agent  has 
Burden  of  Proving  Authority. 

2.  Plaintiff  who  relied  on  a  contract  entered  into  with  an  agent 
of  the  defendant  corporation  has  the  burden  of  showing  such 
agent's  authority,  or  of  facts  which  would  estop  the  corporation 
from  denying  it. 

Principal  and  Agent— Existence  of  Antliority  Question  of  Fact,  Ex- 
tent One  of  Law. 

3.  The  existence  of  an  agent's  authority  is  a  question  of  fact, 
but  what  he  may  do  by  virtue  of  it  is  a  question  of  law. 

Frauds,  Statute  of— Contract  for  Bale  of  Flour  in  Excess  of  $60 
Void  in  Absence  of  Part  Payment,  Written  Evidence,  or  Par- 
tial Performance. 

4.  Under  Section  808,  subdivision  5,  Or.  L.,  a  contract  for  the 
sale  of  several  carloads  of  flour,  being  in  excess  of  $50,  is  void,  in 
the  absence  of  part  payment,  written  evidence,  or  partial  perform- 
ance. 

Principal  and  Agent — Traveling  Salesman  has  no  Ostensible  Implied 
Authority  to  Make  Binding  Contract. 

5.  A  traveling  salesman  or  drummer  ordinarily  has  no  ostensible 
or  implied  authority  to  make  a  binding  contract  without  the  ap- 
proval of  his  principal;  the  extent  of  his  authority  being  merely  to 
solicit  orders  and  transmit  the  same  to  his  principal  for  acceptance. 

Sales — Order  Given  Traveling  Salesman  Revocable  Until  Accepted. 

6.  As  a  traveling  salesman  has  no  ostensible  authority  to  bind 
his  principal,  an  order  given  such  traveling  salesman  or  drummer  is 
revocable  until  acceptance,  and  until  acceptance  or  confirmance, 
the  prospective  buyer  cannot   enforce   the   same. 

Principal  and  Agont— Evidence  Insufficient  to  Show  Any  Binding 
Contract  of  Sale,  it  Merely  Appearing  That  an  Order  was 
Given  a  Traveling  Salesman. 

7.  Where  defendant  had  already  quoted  a  price  to  plaintiff  in 
excess  of   the  price   specified   in  its   flour   order  given   a   traveling 

5.  Power  of  traveling  salesman  to  make  binding  contract  of 
sale,  see  note  in  Ann.  Cas.  1912B,  356. 

6.  On  right  to  withdraw  order  given  to  agent  before  acceptance 
By  principid,  see  note  in  10  L.  B.  A.   (N.   S.)    1138. 

On  acknowledgment  by  seller  of  receipt  of  order  for  goods  as  an 
acceptance,  see  note  in  38  L*  B.  A.  (N.  S.)  903. 
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Balesman,  who,  defendant  had  advised  plaintiff,  would  shortly  call 
on  him,  and  defendant  repudiated  the  order  when  it  was  called  to 
its  attention,  evidence  held  insufficient  to  show  binding  contract; 
there  being  nothing  to  show  that  the  agent  was  either  held  out 
directly  or  by  past  dealings  as  having  authority  to  bind  defendant 
by  accepting  orders. 

From  Multnomah:  Eobbbt  Tuckeb,  Judge. 

Department  1. 

At  the  times  alleged,  W.  B.  Bagot  was  doing  busi- 
ness in  the  City  of  Portland,  Oregon,  under  the  firm 
name  of  W.  B.  Bagot  &  Co.,  and  duly  executed  and 
filed  his  firm  certificate  with  the  county  clerk.  The 
defendant  was  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  Montana,  but  was  not 
licensed  to  do  business  as  a  foreign  corporation  in 
this  state.  In  the  first  cause  of  action  it  is  alleged 
that  between  February  25  and  March  25,  1919,  plain- 
tiff and  defendant  entered  into  a  contract  in  which 
the  corporation  agreed  to  furnish  and  deliver  to  Bagot 
when  requested,  at  Portland,  Oregon,  two  carloads  of 
Mountain  Pride  flour  of  four  hundred  barrels  each, 
at  the  agreed  price  of  $9.50  per  barrel,  and  that 
plaintiff  agreed  to  purchase,  accept,  and  pay  $9.50 
per  barrel  for  the  two  carloads  upon  such  delivery. 
It  is  alleged  that  plaintiff  has  requested  such  delivery 
and  that  defendant  has  failed  and  refused  and  still 
refuses  to  deliver  the  flour  or  any  portion  of  it;  that 
by  reason  thereof  plaintiff  has  been  damaged  in  the 
sum  of  $2,496.  For  a  second  cause  of  action,  the 
plaintiff  alleges  another  and  different  contract  be- 
tween the  same  dates  and  for  a  like  amount  of  flour 
at  the  same  price  and  a  breach  of  that  contract  and 
for  the  same  amount  of  damages. 

For  answer,  the  defendant  admits  the  firm  name 
and  corporation  as  stated  in  the  complaint,  and  for 
a  further  and  separate  answer,  alleges  that  it  **em- 
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ploys  a  traveling  salesman  who  solicits  orders  for 
flour  within  the  State  of  Oregon ' ' ;  that  his  authority 
is  limited  in  this,  *'that  all  orders  taken  by  him  are 
subject  to  the  approval  of  and  confirmation  by  the 
head  oflBce  of  the  defendant  at  Townsend,  Montana, 
and  if  any  order  is  approved  and  confirmed  by  said 
head  office,  then  said  order  is  filled  by  shipment  to 
the  customer '';  ''that  plaintiff  had  full  knowledge 
of  the  limited  authority  of  said  defendant's  sales- 
man''; that  during  the  year  1919,  plaintiff  gave  to 
defendant's  salesman  an  order  for  two  carloads  of 
flour  at  the  price  of  $9.50  per  barrel;  that  the  order 
was  not  confirmed  by  defendant  and  that  plaintiff  was 
at  once  notified  that  it  would  not  be  accepted  at  that 
price;  that  in  March,  1919,  plaintiff  requested  de- 
fendant to  ship  one  car  of  flour  on  such  order,  and 
that  it  again  notified  the  plaintiff  that  it  had  not 
confirmed  or  accepted  the  previous  order  and  would 
not  do  so,  but  advised  him  that  if  he  had  sold  any 
of  the  flour  on  the  strength  of  such  order  that  it 
would  furnish  him  one  car  of  flour  at  $9.75  per 
barrel;  ''that  on  the  first  day  of  April,  1919,  plaintiff 
notified  defendant  that  plaintiff  would  accept  said 
offer,  and  thereafter  defendant  shipped  to  plaintiff 
one  carload  of  flour  at  the  said  price  of  $9.75  per 
barrel."  The  reply  denies  all  of  the  new  matter, 
and  further  alleges  that  during  such  times  the  de- 
fendant held  out  and  represented  that  its  traveling 
salesman  had  authority  to  quote  prices  of  the  sale 
of  flour  and  to  solicit  and  accept  orders  and  to  bind 
the  defendant  to  deliver  the  flour  sold  by  its  salesman 
at  the  prices  which  he  quoted,  and  that  its  salesman 
as  agent  of  the  defendant  quoted  the  plaintiff  the 
price  of  $9.50  per  barrel;  that  plaintiff  relied  on  the 
acts  of  the  defendant  in  holding  out  its  salesman  as 
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having  such  authority  and  by  reason  thereof  placed 
its  order  for  said  two  carloads  which  was  accepted 
by  the  salesman;  **that  the  defendant  at  all  times 
knew  that  the  plaintiff  relied  on  the  defendant's  acts 
in  holding  said  salesman  out  as  having  authority  to 
quote  prices  for  said  flour,  accept  orders  therefor, 
at  the  prices  quoted,  and  to  bind  the  defendant  to 
sell  and  deliver  the  flour  at  the  prices  quoted'';  and 
that  the  defendant  knew  that  the  plaintiff  would  not 
have  placed  such  orders  with  its  agent  without  relying 
upon  such  acts  and  representations;  that  by  reason 
thereof  it  **is  estopped  from  alleging  or  denying  that 
said  salesman  or  agent  did  not  have  authority  to 
accept  the  aforesaid  orders  of  the  plaintiff  for  and 
on  behalf  of  the  defendant  for  said  two  carloads  of 
flour  at  $9.50  per  barrel,  and  from  denying  its  con- 
tract with  the  plaintiff  to  sell  and  deliver  said  flour 
at  said  price." 

Upon  such  issues  the  cause  was  tried  to  a  jury, 
and  at  the  conclusion  of  plaintiff's  testimony,  the 
defendant  moved  for  a  nonsuit,  which  was  sustained 
and  judgment  was  rendered  in  favor  of  it  for  the 
costs  and  disbursements,  from  which  the  plaintiff 
appeals,  assigning  as  error  the  granting  of  such 
motion  and  the  refusal  to  submit  the  case  to  the 
jury.  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Perkins  S  Bailey,  with  an  oral  argument  by 
Mr.  George  J.  Perkins. 

For  respondent  there  was  a  brief  over  the  names 
of  Mr.  Frank  8.  Grant  and  Mr.  Fred  W.  Schmitz, 
with  an  oral  argument  by  Mr.  Grant. 
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JOHNS,  J. — ^It  is  admitted  that  McKinnon  was  the 
salesman  of  the  defendant.  The  plaintiff  claims  that 
he  had  general  powers  and  full  authority  to  fix  the 
price  and  to  take,  accept  and  confirm  orders  for  flour, 
and  that  through  him  the  plaintiff  entered  into  a 
contract  with  the  defendant  for  the  purchase  and 
sale  of  800  barrels  of  flour  to  be  delivered  at  Port- 
land, at  the  agreed  price  of  $9.50  per  barrel;  that 
later  it  entered  into  another  and  different  contract 
for  the  same  amount  of  flour  and  at  the  same  price. 
Plaintiff  also  claims  that  the  defendant  held  out  and 
represented  to  the  plaintiff  that  McKinnon  had 
general  authority,  and  that  by  its  actions  and  con- 
duct it  induced  and  led  the  plaintiff  to  believe  that 
he  was  authorized  to  make  and  carry  out  such  con- 
tracts, and  that  relying  thereon,  plaintiff  entered 
into  such  contracts,  and  that  by  reason  of  its  actions 
and  conduct,  the  defendant  is  now  estopped  to  deny 
the  authority  of  its  agent. 

1, 2.  The  defendant  admits  that  McKinnon  was  its 
agent  but  claims  that  his  authority  was  limited;  that 
he  did  not  have  the  power  to  bind  the  company  and 
that  any  orders  which  he  took  were  taken  subject  to 
its  approval  and  did  not  become  valid  or  binding  as 
a  contract  without  its  approval,  and  that  it  declined 
to  accept  or  confirm  such  orders  and  promptly  noti- 
fied the  plaintiff  of  its  refusal;  in  other  words,  that 
there  never  was  any  valid  or  binding  contract  be- 
tween the  plaintiff  and  the  defendant  for  the  sale  and 
purchase  of  the  flour  in  question.  The  defendant  is 
a  corporation  and  can  act  only  through  its  agents  or 
oflScers  and  the  burden  of  proof  was  upon  the  plain- 
tiff to  show  that  McKinnon  was  authorized  to  make 
Buch  contracts,  or  that  by  its  conduct  the  defendant 
is  estopped  to  deny  his  authority.    It  is  a  Montana 
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corporation  and  its  principal  office  and  place  of  busi- 
ness was  at  Townsend,  in  that  state,  and  the  alleged 
contracts  were  made  in  Portland,  Oregon.  In  Baker 
V.  Seaweard,  63  Or.  350  (127  Pac.  961),  this  conrt 
held : 

''A  principal  is  not  bound  by  the  acts  of  his  agent, 
unless  within  the  real  or  apparent  scope  of  such 
agent's  authority. 

''One  dealing  with  an  agent  is  bound  at  his  peril 
to  ascertain  the  extent  of  the  agent's  authority,  and 
is  chargeable  with  knowledge  thereof.  *  * 

''Where  an  agency  is  proved  or  admitted,  it  is  the 
duty  of  the  court  to  determine  whether  or  not  a  par- 
ticular act  was  within  the  agent's  authority. 

"Where  plaintiff's  testimony  that  a  person  left  in 
charge  of  sheep  owned  by  him  was  authorized  to  sign 
his  name  to  checks  only  for  the  purpose  of  paying 
herders,  for  provisions,  and  ordinary  expenses  for 
the  care  of  the  sheep,  was  uncontradicted,  and  a 
person  from  whom  such  agent  purchased  horses  had 
no  knowledge  or  information  as  to  his  authority, 
except  the  agent's  representations,  the  court  should 
have  held  that  the  agent  had  no  authority  to  purchase 
such  horses,  instead  of  submitting  that  question  to 
the  jury. 

"For  a  principal  to  be  bound  by  the  acts  of  his 
agent  in  excess  of  his  authority,  it  must  appear  that 
he  held  the  agent  out  to  the  public  in  other  instances 
as  possessing  authority  embracing  the  act  in  ques- 
tion, or  that  he  knowingly  acquiesced  in  the  agent's 
assertion  of  the  requisite  authority,  and  that  the 
party  dealing  with  the  agent  had  reason  to  believe, 
and  did  believe,  that  the  agent  had  the  necessary 
authority." 

3.  The  existence  of  an  agent's  authority  is  a  ques- 
tion of  fact;  what  he  may  do  by  virtue  of  it  is  a 
question  of  law:  Glenn  v.  Savage,  14  Or.  567  (13  Pac. 
324). 


April,  1921.]     Bagot  v.  Intbr-Mountain  Milling  Co.    133 


4.  Section  808,  subdivision  5,  L.  Or.,  says: 

**The  agreement  is  void  unless  the  same  or  some 
note  or  memorandum  thereof  expressing  the  con- 
sideration be  in  writing  and  subscribed  by  the  party 
to  be  charged,  or  by  his  lawfully  authorized  agent,  *^ 
where  it  is  **an  agreement  for  the  sale  of  personal 
property  at  a  price  not  less  than  $50  unless  the  buyer 
accept  and  receive  some  part  of  such  personal  prop- 
erty, or  pay  at  the  time  some  part  of  the  purchase 
money;  *  *  *' 

It  is  not  claimed  that  any  money  was  ever  paid  or 
that  there  was  any  specific  written  contract  or  that 
BJiy  portion  of  the  flour  in  question  was  ever  de- 
livered. In  the  absence  of  such  payment,  written 
evidence  or  partial  performance,  the  contracts  would 
be  void  under  the  statute. 

On  January  30,  1919,  at  Townsend,  Montana,  the 
defendant  mailed  a  letter  to  the  plaintiff  about  some 
previous  business  dealings,  in  which  among  other 
things  it  said: 

**We  are  taking  the  matter  up  with  our  salesman 
who  makes  the  western  towns  and  any  information 
we  get,  will  surely  advise  you.  No  doubt  our  Mr. 
McKinnon  will  call  on  you  in  the  near  future.  You 
wiU  find  him  a  splendid  fellow,  •  *  *' 

On  February  20th,  the  defendant  wired  the  plain- 
tiff: 

**Nine  seventy-five  best  we  can  do  on  Mountain 
Pride  quality. '* 

On  February  22d,  the  plaintiff  wrote  the  defendant : 

**We  are  in  receipt  of  your  wire  of  yesterday 
stating  that  $9.75  was  the  best  you  could  do  on 
Mountain  Pride  Flour,  the  which  we  regret  as  we 
were  compelled  to  pass  the  business  we  had  in  hand, 
but  suppose  we  must  expect  these  things  from  time 
to  time.*' 
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McKinnon  called  upon  the  plaintiff,  **  Monday 
morning,  the  24th  of  February."  While  there  during 
the  week  together  they  visited  prospective  purchasers 
of  defendant's  flour,  in  the  City  of  Portland,  but  no 
business  was  transacted  and  no  orders  were  placed. 
On  Friday  night  of  that  week,  and  while  McKinnon 
was  there  at  his  father's  house,  the  plaintiff  testifies: 

**I  rang  him  up  on  the  telephone  and  he  said  he 
was  going  out  that  night,  I  think  at  11  o'clock.  *  * 
I  says,  'You  can  book  us  two  cars  of  flour  at  nine 
and  a  half.'  He  was  very  much  pleased  and  he  said, 
*I  will  confirm  this  but,  if  you  don't  mind,  I  would 
like  you  to  wait  until  I  go  on  the  train  or  get  along; 
I  am  going  to  Seattle  and  to-morrow  I  will  confirm 
this.'  Owing  to  the  fact  that  McKinnon  was  then 
at  home  and  at  dinner  with  his  family^  I  said  that 
was  perfectly  satisfactory." 

On  March  8th,  the  plaintiff  wrote  the  defendant: 

**We  enjoyed  your  Mr.  McKinnon 's  visit  and  have 
been  expecting  a  line  from  you  confirming  the  busi- 
ness given  him  and  also  your  expressions  regarding 
the  conditions  he  found  here." 

On  March  15th,  from  Townsend,  Montana,  Mc- 
Kinnon wrote  the  plaintiff: 

"Mr.  Thorson  and  I  have  figured  out  the  price 
proposition  on  the  Flour  and  have  booked  the  two 
cars  at  $9.50,  but  we  can't  shave  this;  in  fact,  can't 
accept  any  more  at  this  price;  it  is  too  close." 

March  20th,  for  the  attention  of  Mr.  McKinnon,  the 
plaintiff  wrote  the  defendant: 

"We  also  note  that  you  say  you  have  booked  us 
two  cars  at  $9.50,  which  we  take  as  an  acknowledg- 
ment of  the  order  wired  you  a  few  days  ago.  This, 
of  course,  is  in  addition  to  the  order  for  two  cars  we 
gave  you  when  yon  were  here." 


April,  1921.]     Bagot  v.  Inter-Mountain  Milung  Co.    135 


March  28th,  the  defendant  by  its  manager  acknowl- 
edged the  receipt  of  plaintiff's  letter  of  March  20th, 
saying : 

It  "would  have  been  answered  sooner  but  the  writer 
has  been  confined  to  the  house  for  several  d^ys.  We 
also  note  shipping  instructions  on  car  of  400  barrels. 
Now  according  to  our  records  we  have  no  Flour 
booked  with  you.  If  you  will  refer  to  telegrams  which 
passed  between  us  on  February  19th  and  20th,  you 
will  see  we  could  not  accept  your  offer  of  $9.50  per 
barrel,  $9.75  was  the  best  we  could  do  and  our  sales- 
man, Mr.  McKinnon  was  entirely  in  error  in  con- 
firming these.  If  you  have  this  flour  sold  we  will  be 
glad  to  furnish  one  car,  the  one  you  have  furnished 
shipping  instructions  for  at  $9.75,  in  line  with  our 
telegram. '  ^ 

March  31st,  the  plaintiff  sent  the  following  tele- 
gram to  the  defendant: 

**Wire  date  of  shipment  three  hundred  Mountain 
Pride  and  hundred  in  Barkers  sacks  ordered  our  wire 
twenty-first  and  letter  twenty-second  February  Buyer 
pressing  for  delivery. '* 

April  1st,  the  defendant  wired  the  plaintiff: 

**Your  telegram  received  see  our  letter  March 
twenty-eighth  and  advise. '' 

In  answer  to  that  telegram,  on  the  same  day,  the 
plaintiff  wired  the  defendant: 

**  Forward  immediately  one  car  Mountain  Pride 
according  to  shipping  instructions  already  given  price 
nine  seventy-five  send  draft  through  First  National 
Bank  or  United  States  National  Bank  too  much  delay 
through  Federal  Reserve.'* 

This  car  was  shipped,  received  and  paid  for  at  $9.75 
per  barrel,  and  was  the  only  car  defendant  ever 
shipped  to  the  plaintiff  after  McKinnon 's  visit  to 
Portland.    The  plaintiff  testifies: 
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^*Q.  That  is  the  only  thing  you  ever  received,  so, 
as  a  matter  of  fact,  Mr.  Bagot,  in  this  dealing  with 
the  Inter-Mountain  Milling  Company  you  have  no 
order,  signed  or  otherwise,  with  the  Inter-Mountain 
Milling  Company,  over  their  signature,  have  you? 

*'A.  No. 

*'Q.  And  your  claim  is  simply  made  for  damages 
by  reason  of  the  fact  that  you  assume  that  Mr.  Mc- 
Kinnon  had  authority  to  coniBrm  orders? 

**A.  Well,  if  you  put  it  that  way,  yes. 

"Q.  But  supposing  I  call  as  a  salesman? 

"A.  We  would  want  to  know  who  you  were,  and 
naturally  you  would  state  what  your  business  was. 
That  is  customary.  We  have  been  doing  that  the 
last  thirty  years.  I  never  had  a  case  like  this  before ; 
never  heard  of  one.  This  is  the  first  case  I  have 
heard  of. 

**Q.  Did  you  not  treat,  Mr.  Bagot,  this  as  rather 
an  unusual  occurrence,  a  thing  of  this  kind? 

*^A.  I  took  Mr.  McKinnon  at  his  word. 

"Q.  And,  as  a  matter  of  fact,  that  is  the  only  thing 
you  did  do,  isn't  it,  Mr.  Bagot?  You  have  simply 
been  dealing  with  Mr.  McKinnon  all  through  this 
case. 

'*A.  As  the  representative  of  the  Inter-Mountain 
Milling  Company. 

**Q.  You  say,  *As  the  representative  of  the  Inter- 
Mountain  Milling  Company';  you  assume  that;  that 
is  your  own  assumption  isn't  it? 

**A.  From  his  statement. 

**Q.  Now,  you  say  that  you  took  Mr.  McKinnon 's 
word  for  everything,  assuming  that  he  had  complete 
power  to  bind  the  company  or  anything  regarding  the 
sale  of  flour? 

**A.  Yes. 

''Q.  Well,  why,  then,  do  you  ask  the  Mill  company 
to  confirm  what  he  did? 

'*A.  I  said  that  I  expected  to  receive  a  confirmation 
of  what  Mr.  McKinnon  promised  to  give  me  the  day 
I  gave  him  the  order. 

^ '  Q.  But  the  previous  order  from  the  miU  was  $9.75, 
was  it  not — the  previous  quotation? 
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"A.  The  previous  order  was  $9.75  prior  to  Mr. 
McKinnon  *s  visit. 

^'Q.  That  telegram  of  April  first,  you  say,  was  in 
direct  answer  to  that  letter  of  March  28th  that  you 
got.  from — 

**A.  (Interrupting.)    Yes. 

**Q.  Yes.  Well,  in  these  various  letters  that  you 
had  gotten  from  the  Inter-Mountain  Milling  company, 
Mr.  Sagot,  there  was  no  reference,  was  there,  as  to 
the  authority  of  Mr.  McKinnon  to  sell  flour,  was 
there,  and  hind  the  company? 

**A.  No. 

'*Q.  And  you  simply  assumed  those  things,  that  is, 
the  authority  which  you  say  he  had,  by  reason  of  what 
he  told  you? 

**A.  Absolutely. '' 

The  plaintiff  testified  that  upon  McKinnon  ^s  visit 
to  Portland: 

He  "offered  to  sell  and  book  orders  then  and  there 
to  the  bakers  as  though  he  had  authority  without  any 
confirmation  from  the  mill,  and  he  made  us  out  a 
price  at  the  beginning  of  the  time,  although  the  last 
price  by  wire  from  the  mill  was  nine  seventy-five, 
when  he  got  on  the  ground  he  found  that  that  price, — 
that  others  were  offering  less,  and  he  immediately 
made  us  a  price  of  nine  dollars  and  a  half  per  barrel 
and  tried  to  sell  on  that  basis  until  the  Friday  evening 
when  he  went  away;  *  *  but  the  whole  of  his  atti- 
tude, from  the  time  he  arrived  until  the  time  he  went 
away,  was  one  of  authority,  and  never  for  a  moment 
did  he  discuss  the  necessity  of  wiring  the  mill  for 
authority,  *  *  but  during  the  time  he  was  here  there 
was  no  orders  booked;  he  was  not  successful  in  book- 
ing a  single  barrel  at  the  price  he  was  offering, 
namely,  nine  dollars  fifty  cents  per  barrel.*^ 

It  will  be  noted  that  plaintiff  placed  his  order  with 
McsKinnon  over  the  phone  on  the  night  of  February 
28th,  and  that  he  was  to  confirm  the  order  on  the 
following  day,  which  he  never  did,  and  that  the  only 
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time  which  the  plaintiflf  heard  from  McKinnon  was  on 
March  15th,  which  is  the  letter  from  Townsend, 
Montana,  above  quoted.  Although  it  is  true  this 
was  written  from  the  home  oflSce  of  the  defendant 
and  upon  its  stationery,  yet  it  is  a  personal  letter 
of  McKinnon 's.  It  is  not  signed  by  the  company, 
and,  outside  of  the  place  where  it  was  mailed,  there 
is  nothing  to  indicate  that  it  was  written  for  the 
company,  and  the  stubborn  fact  remains  that  no  flour 
was  ever  shipped  under  the  McKinnon  order.  The 
McKinnon  letter  of  March  15th  was  followed  by  the 
letter  of  March  20th,  from  the  plaintiff  to  the  de- 
fendant, which  brought  the  letter  of  the  defendant 
to  the  plaintiff  of  March  28th,  in  which  it  is  said: 

"Now  according  to  our  records  we  have  no  flour 
booked  with  you.  If  you  will  refer  to  telegrams  which 
passed  between  us  on  February  19th  and  20th,  you 
will  see  we  could  not  accept  your  offer  of  $9.50  per 
barrel;  $9.75  was  the  best  we  could  do  and  our  sales- 
man, Mr.  McKinnon  was  entirely  in  error  in  con- 
firming these. '* 

That  is  the  first  letter  from  the  defendant  to  the 
plaintiff  after  McKinnon  *s  Portland  visit.  Upon 
receipt  of  plaintiff's  wire  of  March  31st  inquiring 
about  the  date  of  shipment  of  flour  ordered  by  wire 
on  February  2l8t,  and  confirmed  by  letter  of  the  22d, 
the  defendant  wired  **your  telegram  received  see  our 
letter  March  twenty-eighth  and  advise,''  and  it  was 
in  response  to  defendant's  letter  of  March  28th,  and 
its  wire  of  April  1st,  that  the  plaintiff  placed  his 
order  for  one  car  of  Mountain  Pride  at  $9.75  per 
barrel  which  was  shipped,  accepted  and  paid  for  at 
that  price.  It  will  thus  be  seen  that  the  defendant 
never  did  confirm  plaintiff's  phone  order  placed  with 
McKinnon  at  $9.50  per  barrel,  refused  to  recognize  it 
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or  to  ship  any  flour  under  it  and  specifically  notified 
the  plaintiff  of  its  refusal.  Upon  the  receipt  of  such 
notice  and  on  April  1st,  the  plaintiff  then  placed  his 
order  for  one  car  of  flour  at  $9.75  per  barrel. 

After  the  receipt  of  and  payment  for  that  carload 
and  on  April  7th,  the  plaintiff  wired  the  defendant: 

**  Parties  to  whom  we  sold  Mountain  Pride  are 
demanding  delivery  unless  you  advise  us  by  wire 
immediately  when  shipment  will  be  made  please  be 
advised  that  we  will  go  into  open  market  and  buy 
equal  quality  flour  to  fill  our  sales  any  difference  in 
cost  will  be  charged  to  you.^* 

That  was  the  first  notice  of  any  kind  of  the  plain- 
tiff's intention  to  hold  the  defendant  liable  upon  the 
alleged  contracts.  It  will  also  be  noted  that  in  its 
letter  of  January  30th  the  defendant  wrote  the  plain- 
tiff: 

**We  are  taking  the  matter  up  with  our  sales- 
man. •  •  No  doubt  our  Mr.  McKinnon  will  call  upon 
you  in  the  near  future.  You  will  find  him  a  splendid 
fellow,''  etc. 

5, 6.  This  letter  advised  the  plaintiff,  in  substance, 
that  defendant's  salesman  would  call  upon  the  plain- 
tiff in  the  near  future,  and  that  he  would  find  him  a 
splendid  fellow,  no  more  no  less;  and  that  was  the 
only  notice  which  the  plaintiff  ever  had  from  the  com- 
pany as  to  McKinnon 's  authority.  It  did  not  advise 
plaintiff  that  McKinnon  had  authority  to  fix  prices 
or  to  make  or  confirm  contracts.  The  home  office  of 
the  defendant  was  in  Townsend,  Montana,  and  in  the 
very  nature  of  things  the  plaintiff  knew  that  Mc- 
Kinnon was  a  traveling  salesman,  and  that  as  such, 
his  authority  was  limited  to  the  taking  of  orders 
subject  to  the  approval  of  his  company.  E.  C.  L., 
Volume  24,  Section  673,  says: 

**In  case  of  a  traveling  salesman  or  drummer  it  is 
the  general  rule  that  he  has  no  ostensible  or  implied 
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authority  to  make  a  binding  contract  of  sale  without 
the  approval  or  acceptance  of  his  principal.  The 
extent  of  his  authority  is  merely  to  solicit  orders  and 
transmit  the  same  to  his  principal  for  acceptance, 
but  of  course  he  may  be  clothed  with  ostensible 
authority  to  make  binding  contracts  of  sale  and  where 
the  principal,  by  a  previous  course  of  dealing  has 
held  out  the  traveling  salesman  as  having  authority 
to  make  contracts  of  sale  and  to  fix  prices  and  terms, 
the  principal  will  be  bound  by  the  acts  of  the  sales- 
man. ' ' 

In  the  instant  case,  plaintiff  sought  to  have  the 
defendant  confirm  McKinnon's  alleged  contracts  and 
there  is  no  evidence  of  any  previous  dealings  with 
him.  In  a  note  to  the  above  case,  the  author  cites 
Bauman  v.  McManus,  75  Kan.  106  (89  Pac,  15,  10 
L.  E.  A.  (N.  S.)  1138),  which  holds: 

**  Since,  in  the  absence  of  evidence  to  the  contrary, 
the  presumption  is  that  an  order  for  goods  taken  by 
a  commercial  traveler  is  subject  to  the  approval  of 
the  house  which  he  represents,  no  contract  results 
until  such  order  is  accepted.  The  proposed  buyer 
has  an  unqualified  right  to  withdraw  such  an  order 
any  time  before  it  is  accepted.'* 

In  the  L.  B.  A.  notes  to  the  case,  it  is  said: 

**The  general  rule  is  that  a  mere  offer  to  buy,  or 
order  for  goods,  is  revocable  until  accepted  by  the 
seller.  Consequently  an  order  given  to  the  seller's 
agent  is  not  a  contract  to  purchase  until  accepted  by 
the  seller,  but  merely  a  proposal  subject  to  with- 
drawal at  any  time  before  acceptance." 

Courtney  Shoe  Co.  v.  Curd  &  Son,  142  Ky.  219 
(134  S.  W.  146,  38  L.  E.  A.  (N.  S.)  903),  is  also  in 
point. 

7.  If  the  plaintiff  Had  the  legal  right  to  cancel  the 
McKinnon  order  at  any  time  before  it  was  confirmed, 
it  must  follow  that  his  order  did  not  become  a  valid 
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and  binding  contract  until  such  time  as  it  was  ap- 
proved by  the  defendant.  The  plaintiff  had  written 
notice  from  the  defendant  that  McKinnon  was  its 
salesman.  There  is  no  evidence  that  the  defendant 
ever  knew  of  any  of  the  statements  or  representa- 
tions which  McKinnon  made  to  the  plaintiff  as  to  his 
authority  to  make  or  confirm  contracts  or  that  it  ever 
ratified  or  approved  any  of  his  alleged  statements 
or  representations.  No  money  was  ever  paid  and 
McEannon's  personal  letter  from  Townsend,  Mon- 
tana, of  March  15th,  is  the  only  writing  which  could 
be  construed  as  referring  to  the  phone  order  placed 
with  him  at  Portland,  on  February  28th,  and  when 
the  contents  of  that  letter  were  called  to  the  attention 
of  the  home  office,  it  promptly  disaffirmed  it  and  re- 
fused to  ship  any  flour  at  less  than  $9.75  per  barrel, 
and  then  only  for  the  purpose  of  filling  orders  which 
the  plaintiff  then  had  from  his  Portland  customers. 
In  the  instant  case  there  were  no  previous  dealings 
or  rule  of  conduct  with  the  agent  or  anything  to  take 
the  transactions  out  of  the  ordinary  course  of  busi- 
ness, and  at  that  time  the  price  of  flour  was  mercurial, 
with  an  upward  tendency.  As  we  construe  the  record, 
the  plaintiff  was  not  forced  to  buy  and  the  defendant 
would  not  be  required  to  sell  until  the  orders  were 
confirmed  by  the  defendant,  and  there  is  no  evidence 
from  which  the  jury  could  find  that  they  were  ever 
accepted  or  approved. 

Judgment  affirmed.  Affibmed. 

BuBNBTT,   C.   J.,   and   McBbii)e   and   Habbis,   JJ., 
concur. 
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Argued   January   27^   reversed   March   8,    petition    to   tax   costs   to 

respondent  denied  April  12,  1921. 

In  Rb  JOHNSON  *S  ESTATE. 
JOHNSON  V.  HELMEE. 

(196  Pac.  385,  1115.) 

WUUh- Letter  cannot  be  Considered  ae  Part  of  a  WIU. 

1.  Under  Section  803^  Or.  L.,  declaring  that  a  written  will  can- 
not be  revoked  or  altered  otherwise  than  by  another  written  will, 
or  another  writing  declaring  such  revocation  and  executed  with  the 
formcolities  required  of  a  will,  and  Section  10095,  declaring  that 
every  will  shaJl  be  in  writing  and  attested  by  two  or  more  com- 
petent witnesses,  etc.,  a  letter  written  by  testator  after  the  execu- 
tion of  his  will  cannot  be  considered  as  part  of  the  will,  though 
it  showed  the  testator's  true  intent  and  supplied  omissions  in  the 
original  will. 

WiUa — ^Will  Executed  by  Testator  in  Contemplation  of  Snldde  Held 
not  to  Show  HiB  Desires. 

2.  In  view  of  letters  and  the  surrounding  circumstances,  a  will 
executed  by  a  testator  in  contemplation  of  suicide  held  not  to  show 
his  desires. 

Tmste— Property  and  Dlspoeitlon  must  be  Spedfled  In  Order  for 
Valid  Trust  to  be  Created. 

3.  In  order  for  a  trust  to  be  created,  there  must  be  an  estate 
to  vest  in  the  trustee,  and  the  property  must  be  definitely  de- 
scribed and  the  disposition  definitely  stated. 

Trusts— In   Case  of  Uncertainty  Trust  must  Fail. 

4.  Where  uncertainty  as  to  the  property  or  disposition  exists,  a 
testamentary  trust  must  fail,  for  the  court  cannot  create  a  trust. 

Trusts — There  must  be  Beneficiaries  or  the  Trust  will  FalL 

5.  Unless  there  are  competent  and  certain  beneficiaries  named  or 
described,  a  trust  must  faU. 

Trusts— Beneficiary  Need  not  be  Named  if  Identified. 

6.  A  testamentary  trust  will  not  fail  where  the  beneficiary  is 
described  with  such  accuracy  that  he  may  be  identified. 

Wills— Intention  of  Testator  may  be  Ascertained  ftom  the  Whole 
Will  and  Extrinsic  Circumstances. 

7.  The  designation  of  a  beneficiary  of  a  trust,  when  ambiguity 
exists,  may  be  ascertained  by  inference  from  the  whole  will  and 
extrinsic  circumstances. 

1.  For  authorities  discussing  the  question  of  sufficiency  of  letter 
as  will,  see  notes  in  89  Am.  St.  Bep.  491;  15  U  &.  A.  635;  17 
L.  B.  A.   (N.  S.)   1126. 


2. 
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WlIU— Will  cannot  be  Ckmstroed  by  Mere  Conjecture. 

8.  A  will  eannot  be  construed  bj  mere  conjecture  as  to  the  in- 
tention of  the  testator,  but  the  intention  which  the  testator  ex- 
presses controls. 

ClualtieB-— Purely  Charitable  Trust  will  be  Sustained  Thougb  Bene- 
fldaxies  are  not  Namod« 

9.  A  purely  charitable  trust  will  be  sustained  though  no  bene- 
ficiaries are  named,  because  it  derives  its  strength  from  the  fact 
that  its  benefits  are   to  be   distributed   among  unknown   persons. 

Charities— Trust  not  Sustainable  as  Cbarlty  ''Benevolency.'* 

10.  Where  a  will  gave  all  of  the  testator's  property  to  a 
Swedish  society,  and  the  instrument  did  not  use  the  word  "charity" 
or  "benevolent,"  the  trust  sought  to  be  created  cannot  be  upheld 
as  a  charitable  trust,  even  though  a  letter  showed  that  the  testator 
intended  his  estate  to  be  used  for  benevolent  purposes,  for  "benevo- 
lency"  is  a  much  broader  term  than  "charity,"  and  includes  ob- 
jeets  and  purposes  not  charitable. 

"^irais— Proponent  has  the  Burden  of  Proving  Testamentary  Capacity. 

11.  Where,  after  a  will  is  probated  in  common  form,  its  validity 
is  attacked  by  direct  proceedings,  it  is  incumbent  upon  the  person 
propounding  the  will  to  re-probate  the  same  by  original  proof,  as 
if  no  probate  had  been  made,  and  hence  the  proponent  has  the 
burden  of  showing  the  testator's  mental  capacity. 

Trusts — Ordinarily  Courts  will  not  Allow  Trusts  to  Fail  for  Want 
of  Trustee. 

'12.     Ordinarily  the  courts  will  not  allow  a  trust  to  fail  for  want 
of  a  trustee. 

Wills— Where  Trust  Fails  the  Trustee  cannot  Take  on  Theory  of 
Abscdute  Oift. 

13.  If  a  trust  fails  by  lapse,  or  is  condemned  as  illegal,  a  devise 
or  bequest  to  a  person  merely  by  way  of  trust  eannot  be  construed 
as  an  absolute  gift. 

Wills— Petitton  of  Contest  may  Waiye  Necessary  Formalities  At- 
tending Probate. 

14.  A  petition  by  way  of  direct  contest  after  probate  in  common 
form  may  waive  necessary  facts  and  formalities  attending  probate. 

Wills — ^Petition  of  Contest  Held  to  Balse  the  Question  as  to  Bene- 
ilciary. 

15.  In  view  of  the  answer  to  the  contest  petition,  held  that  the 
petition  which  denied  that  the  instrument  was  the  will  of  deceased, 
and  that  it  was  ambiguous,  was  sufficient  to  raise  the  contention 
that  a  trust  sought  to  be  created  out  of  the  decedent's  property 
was  invalid  for  want  of  a  beneficiary. 

9.  Certainty  and  unity  required  in  charitable  trusts,  see  note  in 
64  Am.  St.  Bep.  756. 

11.  On  burden  of  proof  of  testamentary  capacity,  see  notes  in 
17  L.  B.  A.  494;  36  L.  B.  A.  733. 
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WUlB— Evidence  Held  to  Sbow  Decedent's  IncaFadtj. 

16.  In  a  will  contest  case  evidence  held  to  show  the  mental  in- 
capacity  of  decedent,  who  executed  the  will  in  contemplation  of 
suicide. 

ON  PETITION  TO  TAX  COSTS  TO  RESPONDENT. 

WiUs—OrdlnarUy  Ooet  of  Will  Oontest  Borne  by  Estate. 

17.  It  is  the  common  practice  in  proceedings  for  the  contest  of 
a  will,  especially  where  doubtful  questions  are  settled,  to  provide 
that  costs  shall  be  paid  from  the  proceeds  of  the  estate. 

Wll]fl--Oost  of  Oontest  Properly  Ordered  to  be  Paid  Out  of  Estate. 

18.  Where  the  executor,  to  whom  letters  testamentary  were  reg- 
ularly issued,  proceeding  in  good  faith  under  what  was  presumed 
to  be  the  will,  husbanded  the  estate,  and  the  heir  at  law,  a  resi- 
dent of  a  foreign  country,  paid  no  attention  to  the  property,  costs 
of  a  contest  wherein  it  was  determined  the  will  was  invalid  were 
properly  ordered  paid  out  of  the  estate. 

From  Multnomah:  Geokge  Tazwell,  Judge. 

Department  2. 

This  is  a  proceeding  to  contest  the  will  of  Michael 
Johnson,  deceased.  A  decree  was  passed  sustaining 
the  will,  and  contestant  appeals. 

The  will  of  Michael  Johnson  was  admitted  to  pro- 
bate in  common  form  on  September  10,  1918,  and  the 
testimony  of  the  two  subscribing  witnesses  was  given 
in  open  court,  reduced  to  writing,  signed  by  them, 
attested  by  the  judge  presiding,  and  filed.  Erie 
Helmer,  named  as  executor  in  the  will,  was  appointed 
executor,  and  qualified  as  such.  On  March  13,  1919, 
Elin  Johnson,  mother  of  Michael  Johnson,  a  resident 
and  inhabitant  of  the  Kingdom  of  Sweden,  by  her 
attorney  in  fact,  F.  H.  Whitfield,  filed  a  petition  and 
notice  of  contest,  wherein  contestant  attacks  the  valid- 
ity of  said  will  on  three  grounds:  (1)  Unsound  mind; 


18.  On  right  of  executor  to  allowance  for  attorneys'  fees  for 
services  rendered  in  attempt  to  establish  or  resist  atta^sk  upon 
will,  see  notes  in  26  L.  B.  A.  (N.  S.)   757;  L.  R.  A.  191 7 A,  450. 

On  right  of  executor  to  an  allowance  for  expenses  incurred  in 
unsuccessful  attempt  to  uphold  particular  provisions  of  will,  see 
note  in  7  A.  L.  B.  1499. 


April,  1921.]       In  rb  Johnson's  Estate.  145 


(2)  undue  influence ;  (3)  '*  After  making  said  pretended 
will  the  same  was  and  has  been  tampered  with,  parts 
of  which  are  stricken  out  and  other  parts  inserted 
after  it  was  executed  and  witnessed,  and  thereby 
rendered  void  on  its  face;  and  that  it  should  be  dis- 
carded; that  it  is  ambiguous  and  not  the  will  of  said 
deceased/*  The  respondents  filed  their  answer  to  the 
petition,  denying  all  the  matters  alleged  in  it,  as 
grounds  for  setting  the  will  aside;  and  for  a  further 
and '  separate  answer  the  respondents  set  forth  the 
facts  admitted  in  the  answer;  that  Michael  Johnson, 
on  the  date  of  the  execution  of  the  will,  to  wit,  August 
31,  1918,  was  of  the  age  of  forty-eight  years,  of  sound 
mind,  mentally  competent  to  make  his  last  will;  that 
Eric  Helmer  was  named  as  executor,  and  is  com- 
petent; that  the  legatees  under  the  will  were  Edward 
Johnson,  to  whom  was  bequeathed  the  automobile, 
Charles  Ek,  to  whom  was  bequeathed  the  private 
library,  and  Swedish  Society  Linnea,  to  which  was 
bequeathed  the  residue  of  the  estate  in  trust ;  the  pro- 
bate of  the  will  in  common  form,  and  the  admission  of 
the  will  to  probate;  that  Michael  Johnson  disposed  of 
his  property  in  conformity  with  his  own  desire,  was 
competent  so  to  do,  acted  voluntarily,  and  was  not 
influenced  by  anyone ;  that  the  erasure  and  annotation 
found  on  said  will  were  made  by  Michael  Johnson 
himself  in  his  lifetime,  and  are  immaterial  and  no 
part  of  the  will,  and  do  not  affect  its  validity;  and 
praying  for  the  admission  of  said  will  to  probate  after 
due  hearing,  and  that  it  be  declared  the  last  and  only 
valid  will  of  Michael  Johnson,  deceased. 

The  contestant  thereafter  filed  the  reply  to  the  new 
matter,  practically  reiterating  the  allegations  of  the 
petition. 

100  Or.— 10 
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After  first  ordering  his  just  debts  and  funeral  ex- 
penses paid,  the  will  reads  thus: 

''Second,  I  give  and  bequeath  unto  The  Swedish 
Society,  Linnea,  all  my  property  of  which  I  die  pos- 
sessed in  trust  to  be  disposed  of  as  follows , 

*  *  First,  Said  Society  is  to  pay  my  funeral  expenses 
and  proper  burial  and  after  said  debts  are  paid  the 
said  Society  is  to  have  and  takes  possession  in  trust 
for  the  Pearsons  Fund,  under  their  control  all  my 
other  property  except  such  as  hereinafter  mentioned, 
and  the  said  property  so  devised  in  trust  for  the  said 
Pearsons  Fund  is  to  be  delivered  under  the  care  and 
jurisdiction  of  the  said  Swedish  Society,  Linnea. 

*  *  Second,  I  give  and  bequeath  my  automobile,  — — ^ 
—————— ^—  save  and  except  my  books, 

all  of  which  are  now  in  the  Evelein  Appartment  21 
and  Northup  streets,  Portland,  to  my  friend  Edward 
Johnson,  of  Portland,  Financial  Secretary  for  the 
Swedish  Society,  Linnea,  860  Thurman  St. 

''Third,  I  give  and  bequeath  to  Charles  Ek,  my 
private  Library  now  in  my  appartments  above  named, 
said  Charles  Ek  lives  at  860  Thurman  Street,  Port- 
land, Oregon.*' 

A  printed  form  of  will  was  used  and  filled  out  in 
typewriting.  In  the  second  clause  there  is  a  heavy 
dark  line  run  through  part  of  it  with  pen  and  ink.  It 
was  not  stricken  out  when  signed  and  witnessed  and 
does  not  appear  by  whom  it  was  done,  probably  by 
the  decedent.  After  the  typewritten  portion  above 
quoted  there  is  another  clause  added  in  his  handwrit- 
ing to  this  effect : 

"And  I  hereby  ask  that  this  package  and  letters  be 
sent  to  those  proper  addresses  that  I  have  left  here 
in  my  writing  desf 

After  the  execution  of  the  will,  and  apparently  on 
the  same  day,  the  decedent  wrote,  in  the  Swedish  lan- 
guage, a  letter  which  is  translated  as  follows: 
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"To  the  Swedish  Society  Linnea, 
** Honored  Brothers  and  Sisters: 

*'A8  my  testament  shows,  I  have  left  what  I  have 
to  Linnea  to  be  nsed  for  benevolent  purposes.  I  wish 
Linnea  gives  me  a  decent  funeral;  that  Linnea 's  mem- 
bers act  as  pallbearers.  You  can,  of  course,  do  as 
yon  please  with  my  store,  and  what  is  in  it,  but  I 
would  propose  Erick  Helmer,  Theodore  Anderson  and 
"Waldemar  Seton  as  trustees.  I  also  wish  you  could 
sell  the  store  on  installments  to  Ed  Johnson  and 
Oscar  Lindey,  everything  is  paid  for  August,  with  the 
exception  of  some  small  bills  for  which  I  have  not 
received  statements. 

**The  rent  I  have  also  paid  for  September.  There 
must  be  stock  in  store  for  six  thousand  dollars 
practically,  or  may  be  more.  I  also  wish  you  would 
take  two  hundred  and  fifty  dollars  from  my  savings 
bank  book  and  send  that  to  my  mother  in  Sweden. 
The  address  is  Widow  Elin  Johnson,  Lekare  Killa 
"Wirested,  Sweden,  and  now  at  last  I  wish  you  all 
good  luck  and  success.  And  may  God  bless  you  and 
make  the  society  large  and  strong.  Plant  a  weeping 
willow  on  my  grave.  Thanks  for  all  Linnea  has  done 
for  me  and  all  good  comradeship,  with  high  regards. 

**MiKB  Johnson.'' 

(Also  postscript:)  '^Let  my  brother.  Gust,  have  my 
clothes  and  small  articles  if  he  wants  them. 

**MiKB  Johnson.'' 

Upon  the  re-probate  of  the  will  in  solemn  form  Mr. 
Michael  J.  MacMahon,  an  attorney  at  law,  testified  to 
the  effect  that  he  had  known  Michael  Johnson,  de- 
ceased, some  twenty-five  years;  that  he  drew  the  will 
at  the  request  of  decedent;  that  Johnson  told  him  of 
the  property  he  possessed,  and  told  him  how  he 
wanted  it  disposed  of;  that  he  wrote  the  will  as  John- 
son directed;  that  he  and  the  other  witness,  Mr. 
F.  H.  Patten,  were  present  when  Michael  Johnson 
signed  the  instrument  and  both  witnessed  it  at  his 
request    On  cross-examination  Mr.  MacMahon  stated 
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that  the  writing  with  pen  and  ink,  above  quoted,  was 
not  contained  in  the  document  when  it  was  signed; 
that  there  was  no  ** scratching  out'';  that  he  was  not 
a  witness  to  the  changes;  that  Johnson  was  going  to 
leave  the  will  with  him,  but  changed  his  mind  and 
took  it  away;  that  he  could  not  tell  what  was  stricken 
out;  that  there  were  two  changes  made,  one  stricken 
out  with  heavy  ink  and  one  in  writing.  Mr.  MacMahon 
further  stated:  (We  quote  from  proponent's  brief.) 

**When  he  came  to  my  oflSce  that  morning  to  have 
the  will  drawn,  he  said,  *  MacMahon,  you  are  going  to 
lose  one  of  the  best  friends  you  ever  had  now.'  I 
said,  'What  Swede  is  drafted  now! '  He  said,  *No  jok- 
ing about  it;  I  am  going  to  get  out  of  here,  and  I 
came  up  to  have  my  will  drawn.'  And  I  said,  'All 
right,  you  sit  down  by  the  desk  and  take  a  piece  of 
paper  and  fill  out  what  you  want  in  the  will  and  I  will 
draw  the  will  for  you. '  He  sat  down  and  wrote  it  out 
in  long  hand,  and  what  he  wrote  out  on  paper  I  threw 
in  the  waste-basket.  I  have  not  the  paper  now.  He 
wrote  out  all  except  the  last  two  bequests;  he  just 
stated  those  two.  He  dictated  some  things  he  for- 
got, the  last  two.  Yes,  I  understood  he  was  going  to 
commit  suicide;  at  first  I  thought  it  was  a  joke,  but 
before  he  left  the  oflBce  I  knew  he  was  not  joking.  I 
think  he  was  under  some  excitement.  Yes,  he  was 
suffering  intense  pain,  he  was  in  intense  pain  for 
years.  He  was  morose,  had  been  that  way  for  years. 
He  was  always  serious ;  I  never  saw  him  laugh  in  my 
life.  He  was  a  railroad  contractor  for  years;  then  a 
saloon-keeper  for  years,  and  then  sold  soft  drinks, 
and  then  went  into  the  book-store  on  Third  Street  for 
years. 

**He  never  disclosed  to  me  at  any  time  he  had  a 
mother.  I  never  knew  he  had  a  mother  until  after 
his  death.  But  did  know  he  had  some  brothers  and 
sisters.  Yes,  he  had  physical  pain  all  the  time;  had 
two  tubes  always  drawing  matter  from  his  body; 
continually  suffering,  had  been  so  suffering  for  ten 
or  twelve  years.    He  never  mentioned  to  me  that  he 
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had  had  a  dependent  sister  living  with  his  mother. 
I  don't  know  of  him  sending  money  to  his  mother.'' 

Over  the  objection  of  contestant's  counsel  the  testi- 
mony of  F.  H.  Patten,  who  died  before  the  hearing  of 
the  contest,  taken  in  the  probate  of  the  will  in  common 
form  was  admitted  in  evidence. 

Mrs.  Wm.  Lovegren  testified  in  part  thus: 

**I  was  acquainted  with  Mike  Johnson  all  his  life. 
I  am  his  aunt.  His  mother  is  my  sister.  She  is 
older  by  12  years  than  I.  Yes ;  I  know  all  the  family. 
I  knew  the  relatives  in  Sweden.  He  came  over  the 
same  year  I  came.  He  had  an  uncle  and  a  cousin 
who  were  insane.  I  think  the  first  part  of  July,  1918, 
was  the  last  time  he  was  at  our  house.  I  was  in  the 
store  ten  days  before  he  died.  I  spoke  to  him.  He 
came  and  grabbed  my  hand,  but  he  was  awfully 
changed.  Yes,  he  was  friendly  with  me,  but  he  had 
changed  an  awful  lot.  Well,  he  was  acting  funny. 
He  did  act  very  funny." 

Johnson  wrote  her  a  letter  which  we  quote : 

'*  Portland,  Oregon,  8-31-18. 
**Dear  Aunt  Maria: 

**When  you  receive  this  letter  I  will  not  be  in  this 
world,  but  I  have  always  been  crazy  all  through  my 
life  and  now  when  I  take  my  own  life  perhaps  I  will 
be  doing  the  best  thing  I  ever  done.  But,  dear  Aunt, 
write  my  little  mother  and  tell  her  about  this.  Now  I 
have  not  a  friend  or  person  in  this  city  that  I  can 
trust  myself  in.  If  you  ever  think  of  me,  sympathize 
with  me,  that  has  been  doomed  to  be  alone  all  my  life. 
My  brothers  and  sisters  do  not  bother  themselves 
about  me;  it  seems  they  hate  me.  I  have  wondered 
many  times  if  a  curse  hangs  over  me.  Good-bye,  may 
God  bless  you  all. 

'*  Friendly, 
**MiKE  Johnson." 

Tom  Bumes,  a  watchmaker  next  door  to  decedent's 
store,  after  stating  that  he  had  been  acquainted  with 
Johnson  for  several  years,  testified  in  substance: 
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**  During  the  last  ten  days  of  his  life  he  used  to 
come  in  often  to  my  place  to  get  my  opinion  on  books 
and  things  he  would  buy,  and  also  to  value  jewelry 
for  him,  and  two  days  before  he  committed  suicide 
he  wanted  to  buy  a  gun  of  me.  *I  talked  him  out  of 
it.^  Prior  to  that  he  had  often  been  in  there  and 
talked  despondent,  and  when  I  went  in  to  buy  smokes 
of  him  and  no  one  was  around  he  would  state  he  suf- 
fered, and  told  me  he  felt  that  he  thought  suicide  was 
about  the  only  thing  to  do.  I  told  him  he  was  foolish 
and  used  to  talk  him  out  of  it.  Well,  outside  of  his 
saying  he  was  constantly  suffering,  which  often  most 
drove  him  crazy,  and  it  made  him  that  way  at  times, 
he  seemed  the  old  Mike  Johnson.  He  often  had  spells 
of  despondency.  Well,  as  he  had  said  to  me  the  pain 
and  his  suffering  almost  put  him  out  of  his  mind,  and 
that  he  did  commit  suicide,  made  me  think  he  was  not 
in  his  right  mind.  His  mind  did  not  seem  like  it  used 
to  be.  I  had  known  him  six  or  seven  years.  I  could 
not  say  how  long  he  suffered  this  intense  physical 
pain,  approximately  from  seven  to  eight  months. 
About  the  last  week  he  brought  in  the  same  watch 
four  times  for  me  to  tell  him  the  value  of  it.  Yes, 
he  wanted  the  address  of  a  firm  in  New  York  and  he 
came  to  my  store  five  or  six  times  to  get  the  same  ad- 
dress.'* 

On  cross-examination  Bumes  stated  in  effect: 

**  Johnson  conducted  his  business  and  waited  on  cus- 
tomers. The  fact  that  he  committed  suicide  is  only 
one  of  the  reasons  for  my  saying  he  was  insane,  not 
the  chief  reason.  My  opinion  that  Johnson  was  not 
mentally  all  right  was  based  on  several  things,  well,  a 
changing  mind.  He  was  losing  interest,  changing  his 
mind,  he  was  a  *Yes'  and  *No'  man  formerly.  Before 
that  you  never  had  to  tell  him  twice.  He  knew  what 
he  wanted  and  once  was  enough.  Yes;  he  was  quick 
acting  before  thaf 

Harry  Lofgren,  in  his  testimony,  among  other 
things  stated: 
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**I  knew  Mike  Johnson  in  his  lifetime.  He  was  my 
first  cousin.  I  am  the  son  of  Mrs.  Lofgren,  who  tes- 
tified here.  I  was  present  sometimes  when  Johnson 
came  to  their  home  for  dinner  and  meals.  He  came 
twice  a  month  sometimes;  at  times  once  a  week,  and 
then  maybe  it  would  be  two  months.  He  would  some- 
times come  in  and  eat  as  any  other  person  and .  act 
nice.  Other  times,  he  would  grab  his  hat  and  get  out, 
then  come  back  and  sit  down,  and  at  other  times  he 
would  go  out  after  he  got  up  and  not  say  a  word.'* 

Peter  Lubich  testified  that  Johnson  said,  **I  have 
got  a  wheel  in  the  head.'*  Other  witnesses  testified 
to  about  the  same  effect. 

Mr.  Eric  Helmer,  who  is  nominated  as  executor  of 
the  will,  testified  on  behalf  of  proponents,  in  effect, 
that  he  received  from  the  deputy  coroner  an  envelope 
containing  the  will  of  Mike  Johnson  and  the  package  of 
articles  left  in  his  safe,  and  instructions  as  to  the  dis- 
position of  the  articles,  also  the  letter  to  the  Swedish 
Society  Linnea  written  in  the  Swedish  language.  He 
stated  that  the  papers  left  at  the  coroner's  oflSce  were 
turned  over  to  him  some  weeks  afterwards.  Upon  cross- 
examination  he  stated  that  he  also  received  from  the 
coroner's  office  a  package  with  a  handkerchief,  some 
Liberty  Bonds,  building  bonds,  and  his  personal 
** affairs"  and  his  pocket-knife.  They  were  marked 
on  the  wrapping-paper  to  **Gust  Johnson,"  who  is 
shown  to  be  the  brother  of  the  deceased.  Mr.  Helmer 
stated  that  there  was  also  in  the  parcel  $120  in  gold ; 
that  the  parcels  are  now  in  the  safe  with  the  rest  of 
tlie  belongings  of  the  estate ;  and  that  the  letters  were 
mailed  to  the  persons  to  whom  they  were  addressed. 

Michael  wrote  the  following  letter : 

'*  Portland,  Oregon,  8-31-18. 
** Edward  Johnson:  The  best  friend  I  have  and  per- 
haps the  only  one  who  understands  me. 
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*'As  you  know  brother  Ed,  I  and  Clara  have  now 
gone  together  for  two  years,  not  once,  but  a  hundred 
times,  have  we  talked  about  we  would  get  married.  I 
have  often  said  to  her  that  I  was  a  little  too  old  for 
her,  but  she  assured  me  that  such  was  not  the  case; 
consequently  I  have  loved  her  as  earnestly  as  I  believe 
it  possible  for  anyone  to  love.  She  has  time  after 
time  assured  me  that  she  would  have  no  one  else  but 
me.  Now  I  have  discovered  that  lately  she  has  be- 
come enamored  of  a  soldier,  '  Soldiers  murderers,  and 
the  whole  world's  curse.'  Sufficient,  I  cannot  live  and 
lose  her.  (If  you  should  lose  your  girl  you  will  know 
what  it  means.)  I  will  take  my  own  life.  In  the 
testament  I  have  given  you  my  auto.  *  * 

*'May  God  help  and  bless  you. 

'*From  your  unfortunate  friend, 

''M.  Johnson." 

It  is  admitted  that  petitioner,  Elin  Johnson,  is  the 
sole  heir  at  law  of  her  son,  Michael  Johnson,  de- 
ceased. Reversed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  F.  H.  Whitfield  and  Mr.  Isham  N.  Smith,  with  an 
oral  argument  by  Mr.  Whitfield. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Waldemar  Seton. 

BEAN,  J. — It  is  contended  on  behalf  of  contestant 
that  the  entire  evidence  shows  that  the  will  is  invalid 
because : 

**(a)  It  was  executed  under  and  because  of  melan- 
cholia and  insane  delusions  influencing  the  testator  at 
the  time. 

**  (b)  Without  containing  words  of  disinheritance,  it 
seeks  to  deprive  the  sole  heir  at  law  to  whom  testator 
owed  the  obligation  of  support,  and  who  was  de- 
pendent upon  testator  for  support,  of  all  property. 

**(c)  The  trust  attempted  to  be  created  is  void  for 
uncertainty  in  terms,  beneficiaries  and  purposes. 
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**(d)  The  surrounding  circumstances  conclusively 
show  that  the  will  as  probated  is  not  the  will  of  the 
testator,  and  that  it  attempts  to  dispose  of  his  prop- 
erty in  a  way  other  than  his  expressed  desires/' 

1,2.  Whatever  conclusion  we  arrive  at  as  to  the 
mental  capacity  of  Michael  Johnson,  deceased,  on 
August  31,  1918,  to  dispose  of  his  property  by  will,  it 
appears  to  us  from  the  record  that  as  a  matter  of 
law  and  as  a  matter  of  fact  the  instrument  probated 
as  a  will  does  not  express  the  will  of  the  decedent 
as  to  the  disposition  he  desired  to  be  made  of  his 
property.  It  is  clear  from  the  second  clause  of  the 
will  that  he  bequeathed  the  most  of  his  estate  to  the 
Swedish  Society  Linnea  in  trust.  It  is  stated  that  it 
is  for  the  ''Pearsons  Fund,''  and  that  the  property  is 
to  be  ''delivered"  under  the  care  of  the  society.  The 
document  does  not  direct  for  what  purpose  the  pro- 
ceeds of  the  property  should  be  disbursed,  whether 
for  charitable,  benevolent,  social,  religious,  or  educa- 
tional purposes.  It  is  evident  that  he  used  the  word 
*' delivered"  in  the  sense  of  disburse.  The  testimony 
does  not  in  any  way  explain  or  describe  the  "Pear- 
sons Fund."  In  his  letter  to  the  Swedish  Society 
Linnea,  he  expressed  his  wish  more  fully  and  more 
clearly  than  he  did  in  the  testamentary  instrument. 
In  the  letter  he  states  that  he  has  left  what  he  had  to 
Linnea  "to  be  used  for  benevolent  purposes,"  and 
after  expressing  his  wish  as  to  his  funeral  and  giving 
advice  or  proposing  as  to  how  the  store  should  be 
disposed  of,  he  remembers  his  mother,  whom  he  did 
not  mention  to  the  scrivener  who  drew  the  will,  and 
states,  "I  also  wish  you  would  take  two  hundred  and 
fifty  dollars  from  my  savings  bank  book  and  send  to 
my  mother  in  Sweden,"  giving  her  address.  He  also 
requests,  as  we  understand  the  record,  which  is  not 
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plain  as  to  this  point,  that  a  package  containing 
Liberty  Bonds,  building  bonds  and  $120  in  gold  be 
delivered  to  his  brother,  ''Gust  Johnson/*  The  letter 
appears  to  be  a  real  expression  of  Mr.  Johnson's 
desire,  but  it  was  not  witnessed  or  executed  in  ac- 
cordance with  the  statutory  requirements  as  to  a 
will. 

Section  10095,  Or.  L.,  provides  thus: 

''Every  will  shall  be  in  writing,  signed  by  the  tes- 
tator, or  by  some  other  person  under  his  direction, 
in  his  presence,  and  shall  be  attested  by  two  or  more 
competent  witnesses,  subscribing  their  names  to  the 
will,  in  the  presence  of  the  testator.'* 

The  instrument  in  question  was  executed  in  accord- 
ance with  this  section.  Section  803,  Or.  L.,  declares 
that  a  written  will  cannot  be  revoked  or  altered  other- 
wise than  by  another  written  will,  or  another  writing 
of  the  testator  declaring  such  revocation  or  alteration, 
and  executed  with  the  same  formality  required  by  law 
for  the  will  itself.  There  are  exceptions  which  are 
not  applicable  to  this  case.  Therefore  we  cannot  con- 
sider the  letter  to  the  Swedish  Society  left  by  decedent 
as  a  part  of  his  last  will  and  testament.  To  do  so 
would  be  to  violate  the  statutory  law  and  public  policy 
of  this  state.  The  letter,  however,  does  furnish 
practically  conclusive  evidence  of  the  decedent's  wish 
which  was  not  embodied  or  carried  out  in  the  execu- 
tion of  the  instrument  purporting  to  be  his  last  will 
and  testament.  By  the  erasure  made  by  drawing  a 
heavy  line  through  a  portion  of  the  typewritten  second 
clause  of  the  instrument,  we  discover  by  the  use  of 
a  magnifying-glass,  the  words  "and  my  Furniture  and 
my  clothing  and  personal  effects"  were  stricken  out. 
The  writing  with  pen  and  ink  which  appears  to  be  in 
the  handwriting  of  the  decedent,  requesting  the  send- 
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ing  of  packages,  directs  the  disposition  of  valuable 
property,  the  amount  of  which  is  not  shown  by  the 
record.  The  change  made  by  striking  out  a  portion 
and  the  insertion  of  the  written  clause,  neither  of 
which  were  witnessed,  are  additional  qircumstances 
indicating  that  the  purported  will  as  executed  did  not 
express  the  desire  of  the  testator.  It  appears  that 
on  Friday,  Michael  Johnson  went  to  Vancouver, 
Washington,  and  purchased  the  revolver  after  he  had 
failed  to  obtain  one  in  Portland.  On  Saturday,  Au- 
gust 31,  1918,  he  executed  the  instrument  in  question. 
The  letters  referred  to  were  mostly  dated  on  that  day. 
On  September  5th,  of  that  year,  he  committed  suicide. 
For  about  a  week  prior  to  his  death  he  appears  to 
have  been  determined  to  take  his  own  life.  The  ex- 
ecution of  the  purported  will  and  the  writing  of  the 
letters  referred  to  above  were  all  a  part  of  the 
preparations  to  commit  suicide.  These  letters,  coupled 
with  the  circumstances  of  the  execution  of  the  will 
and  the  mental  condition  of  the  testator,  show  that 
this  document  is  not  the  will  of  the  testator.  Its 
provisions  are  the  result  of  his  obsessions  and  delu- 
sions, which  overcame  his  free  will,  and  prevented 
him  from  stating  in  the  document  what  he  wanted 
done  with  his  property. 

In  PettiWs  Exrs.  v.  Pettitt,  23  Tenn.  (4  Humph.) 
191,  194,  the  facts  are  quite  similar,  but  not  as  strong, 
as  those  assailing  the  will  at  bar.    The  court  said : 

**A  will  prepared  in  view  of  suicide,  and,  of  course, 
pnder  the  influence  of  the  morbid  and  unhappy  feel- 
ings leading  to  that  catastrophe,  must,  where  its  va- 
lidity is  in  question,  be  largely  affected  by  that  cir- 
cumstance. ' ' 

3,4.  In  order  for  trusts  to  exist  there  must  be  an 
estate  to  vest  in  the  trustee,  and  the  property  must 
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be  clearly  and  definitely  pointed  out.  The  disposition 
to  be  made  of  the  property  must  also  be  definitely 
stated.  No  trust  that  is  uncertain  is  enforced  by  law, 
because  the  law  would  have  to  define  it  or  create  it 
before  enforcing  it.  Accordingly  in  every  instrument 
creating  trusts  there  should  be  such  certainty  as  will 
enable  the  court  to  carry  them  out.  Where  uncer- 
tainty exists,  to  such  an  extent  that  the  court  cannot 
see  what  object  the  creator  had  in  view,  or  for  what 
he  intended  to  provide,  the  trust  must  fail :  26  R.  C.  L., 
p.  1183,  §  20 ;  Gardner  on  Wills,  p.  533,  §  140. 

5,6.  The  line  of  decisions  is  unbroken  establishing 
the  rule  that  there  must  be  found  within  the  terms  of 
a  declaration  of  trust  a  cestm  que  trust,  and  if  there 
are  no  certain  and  competent  beneficiaries  named  who 
may  come  into  a  court  of  equity  and  claim  and  estab- 
lish their  right  to  the  fund,  and  to  the  execution  of  the 
trust,  it  will  be  void  for  uncertainty.  It  is  not  neces- 
sary to  name  the  beneficiary,  but  he  must  be  so 
designated  or  described  that  he  can  be  identified:  26 
R.  C.  L.,  p.  1189,  §  25 ;  Pennoyer  v.  Wadhams,  20  Or. 
274  (20  Pac.  720,  11  L.  R.  A.  210) ;  Bryan  v.  Bigelow, 
77  Conn.  604  (60  Atl.  266, 107  Am.  St.  Rep.  64) ;  Doan. 
V.  Ascension.  Parish,  103  Md.  662  (64  Atl.  314,  115 
Am.  St.  Rep.  379,  and  note,  7  L.  R.  A.  (N.  S.)  1119) ; 
Lcme  V.  Eaton,  69  Minn.  141  (71  N.  W.  1031,  65  Am. 
St.  Rep.  559,  38  L.  R.  A.  669) ;  People  v.  Powers,  147 
N.  Y.  104  (41  N.  E.  432,  35  L.  R.  A.  502) ;  Brown  v. 
Caldwell,  23  W.  Va.  187  (48  Am.  Rep.  376) ;  Festorazzi 
V.  St.  Joseph's  Catholic  Church,  104  Ala.  327  (18 
South.  394,  53  Am.  St.  Rep.  48,  25  L.  R.  A.  360) ; 
Dashiell  v.  Attorney  General,  5  Har.  &  J.  (Md.)  392 
(9  Am.  Dec.  572) ;  M aught  v.  Getzendanner,  65  Md. 
527  (5  Atl.  471,  57  Am.  Rep.  352) ;  Sheedy  v.  Roach, 
124  Mass.  472  (26  Am.  Rep.  680) ;  Holland  v.  Alcock, 
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108  N.  T.  312  (16  N.  E.  305,  2  Am.  St.  Rep.  420) ; 
Tilden  v.  Green,  130  N.  Y.  29  (28  N.  E.  880,  27  Am. 
St.  Rep.  487,  14  L.  R.  A.  33) ;  St.  James  Parish  v. 
Bagley,  138  N.  C.  384  (50  S.  E.  841,  70  L.  R.  A.  160) ; 
McHugh  V.  McCole,  97  Wis.  166  (72  N.  W.  631,  65 
Am.  St.  Rep.  106,  40  L.  R.  A.  724) ;  notes,  31  Am.  St. 
Rep.  38,  34  Am.  St.  Rep.  195,  61  Am.  St.  Rep.  725. 
It  is  stated  in  40  Cyc.  1727,  thus: 

**In  order  that  a  trust  may  be  created  by  will  the 
testator  must  adequately  indicate  his  intention  to 
create  a  trust  by  using  language  sufficient  to  sever  the 
legal  from  the  equitable  estate,  and  must,  with  suffi- 
cient certainty,  identify  the  beneficiaries,  and  the 
property  out  of  which  the  trust  is  to  take  effect.  This 
proposition  is  steadily  reiterated  in  the  form  that 
*  three  circumstances  must  concur;  and  a  certain  or 
ascertained  object.*  '' 

In  order  for  a  beneficiary  to  take  under  a  will,  he 
mnst  be  designated  therein,  either  by  name  or  by 
description,  with  such  certainty  that  he  can  be  readily 
identified  or  distinguished  from  any  other  person. 
Otherwise  the  devise  or  bequest  is  void  for  uncer- 
tainty. 

7, 8.  Such  designation,  however,  may  be  ascertained, 
if  possible,  by  inference  from  the  whole  will  and  ex- 
trinsic circumstances.  The  intention  which  controls 
in  the  construction  of  a  will  is  that  which  is  man- 
ifested either  expressly  or  by  necessary  implication 
from  the  language  of  the  will,  as  viewed,  in  case  of 
ambiguity,  in  the  light  of  the  situation  of  the  testator 
and  the  circumstances  surrounding  him  at  the  time  it 
was  executed,  although  technical  words  are  not  used; 
or,  as  it  is  sometimes  stated,  the  testator's  intention 
must  be  ascertained  from  the  four  comers  of  the  will. 
A  will  cannot  be  construed  by  a  mere  conjecture  as 
to  the  intention  of  the  testator;  but  it  is  the  intention 
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which  the  testator  expresses  in  his  will  that  controls, 
and  not  that  which  he  may  have  had  in  mind  or  which 
is  manifested  by  some  other  paper  not  a  part  of  the 
will:  40  Cyc.  1388b;  Tates  v.  Shern,  85  Minn.  161 
(86  N.  W.  1004) ;  Stewart  v.  Jones,  219  Mo.  614  (118 
S.  W.  1,  131  Am.  St.  Rep.  595) ;  Turney  v.  Sparks, 
88  Mo.  App.  363;  Provenchere's  Appeal,  67  Pa.  463. 

9.  It  is  true  that  a  purely  charitable  trust  will  be 
sustained  where  no  beneficiaries  are  named,  and  that 
it  derives  its  strength  from  the  fact  that  its  benefits 
are  to  be  distributed  among  unknown  persons,  yet 
every  other  trust  is  void  unless  the  beneficiary  is  cer- 
tain and  can  be  ascertained  from  the  instrument:  2 
Underbill  on  Wills,  p.  1217,  §  821. 

10.  As  heretofore  noted  the  will  does  not  contain 
the  word  ''benevolent"  nor  the  word  ** charity."  If 
we  refer  to  the  letter  of  Johnson  it  indicates  that  the 
fund  is  to  be  used  for  benevolent  purposes.  The  pur- 
ported trust  is  not  defined,  by  the  instrument  pro- 
bated, to  be  a  charitable  one.  Benevolency  is  a  much 
broader  term  than  charity  and  embraces  objects  and 
purposes  which  are  not  charitable.  The  will  cannot 
be  sustained  as  creating  a  public  charity :  Pennoyer  v 
Wadhams,  20  Or.  274  (25  Pac.  720,  11  L.  E.  A.  210) 
Van  Syckel  v.  Johnson,  80  N.  J.  Eq.  117  (70  Atl 
657);  Chamberlain  v.  Stearfis,  111  Mass.  267,  268 
Adye  v.  Smith,  44  Conn.  60,  71  (26  Am.  Eep.  424); 
Norris  v.  Thomson's  Exrs.,  19  N.  J.  Eq.  307,  313. 

The  most  that  could  be  said  of  the  record  in  this 
proceeding  is  that,  taking  the  instrument  executed  and 
probated  and  the  letters  and  directions  of  Michael 
Johnson,  there  would  probably  be  sufficient  data  from 
which  to  construct  a  will ;  but  the  instrument  executed 
for  a  will,  when  taken  in  connection  with  all  the  facts 
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and  circmnstances,  does  not  appear  to  express  the 
will  of  the  decedent. 

11.  The  burden  of  proof  was  upon  the  proponent 
to  establish  the  testamentary  capacity  of  the  decedent 
by  the  preponderance  of  the  testimony.  Since  the 
early  case  of  Huhbard  v.  Hubbard,  7  Or.  42,  it  has  been 
the  rule  that  where  a  will  has  been  probated  in  com- 
mon form,  and  its  validity  has  been  attacked  by  direct 
proceedings,  it  is  incumbent  upon  the  person  pro- 
pounding the  will  to  re-probate  the  same  by  original 
proof  in  the  same  manner  as  if  no  probate  thereof 
had  been  had.  In  such  a  proceeding  the  burden  of 
proof  to  show  testamentary  capacity  of  the  decedent 
and  the  formal  execution  of  a  valid  instrument  is 
upon  the  party  propounding  the  will:  In  re  Sturte- 
vanVs  Estate,  92  Or.  269,  276  (178  Pac.  192,  180  Pac. 
595) ;  Holrmn's  Will,  42  Or.  345,  357  (70  Pac.  908) ; 
King  v.  Tonsing,  87  Or.  236  (170  Pac.  319).  In 
Ames'  WUl,  40  Or.  495  (67  Pac.  737),  it  is  stated: 

**The  rule  is  settled  in  this  state  that  if  a  testator 
at  the  time  he  executes  his  will  understands  the  busi- 
ness in  which  he  is  engaged,  and  has  a  knowledge  of 
his  property,  and  how  he  wishes  to  dispose  of  it 
among  those  entitled  to  his  bounty,  he  possesses  suflS- 
cient  testamentary  capacity,  notwithstanding  his  old 
age,  sickness,  debility  of  body,  or  extreme  distress.'* 
(Citing  authorities.) 

The  rule  thus  enunciated  presupposes  that  a  valid 
instrument  has  been  executed  by  the  testator  express- 
ing his  will  as  to  the  disposition  of  his  worldly  goods, 
in  order  for  it  to  be  upheld. 

12, 13.  The  respondents,  replying  to  appellant,  sug- 
gest that  the  appellant  **  raises  the  question  of  the 
competency  of  the  legatee,  Swedish  Society  Linnea, 
to  take  bequests  under  said  will.'*  As  we  have  noted 
the   Swedish   Society   Linnea   is   named   as   trustee. 
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There  is  not  so  much  importance  attached  to  the  nam- 
ing of  a  trustee  as  to  the  naming  of  a  beneficiary, 
as  ordinarily  the  courts  will  not  permit  a  trust  to  fail 
for  want  of  a  trustee  but  will  appoint  one.  Evidently 
the  proponents  consider  that,  no  beneficiary  being 
named,  the  Swedish  Society  Linnea,  the  trustee,  would 
take  the  property  as  a  bequest  to  it.  The  rule  is  that 
if  a  trust  fails  by  lapse,  or  be  condemned  as  illegal,  a 
devise  or  bequest  to  a  person  merely  by  way  of  trust 
is  not  to  be  construed  into  an  absolute  gift :  Schouler 
on  Wills,  §  597. 

14, 15.  It  is  urged  by  the  respondents  that  the  peti- 
tion for  the  contest  does  not  raise  the  question  as 
to  the  want  of  a  beneficiary.  The  petitioner  ''denies 
that  said  pretended  will  is  or  was  the  will  of  said 
Michael  Johnson,  deceased,*'  and  in  paragraph  7, 
above  quoted,  avers  * '  that  it  is  ambiguous  and  not  the 
will  of  said  deceased.*'  In  their  answer  the  respond- 
ents deny  these  allegations,  which  leads  us  to  believe 
that,  while  the  petition  is  couched  in  general  terms, 
it  was  understood  by  the  proponents  of  the  will  as 
challenging  the  validity  thereof.  Had  it  been  desired 
that  the  petition  should  be  more  definite  and  certain, 
a  motion  to  make  the  same  so  would  have  been  the 
proper  procedure.  The  language  of  the  pleading  in 
a  proceeding  attacking  the  validity  of  a  will  should 
be  suflBciently  broad  and  specific  to  call  in  question 
the  legality  of  the  instrument  and  the  competency  and 
sufficiency  of  the  proof  as  to  its  execution.  The  peti- 
tion may  waive  or  admit  necessary  facts  and  formal- 
ities attending  the  probate  (MendenhcUl's  WUl,  43  Or. 
542,  548,  72  Pac.  318,  73  Pac.  1033) ;  but  it  is  doubtful 
if  a  petitioner  could  waive  a  patent  defect  inherent  in 
the  instrument  itself.  We  conclude  that  the  issue  as 
to  the  beneficiaries  was  sufficiently  presented  by  the 
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petition,  especially  in  view  of  the  answer  of  the  pro- 
ponents: MendenhalVs  TFiZZ/43  Or.  542,  548  (73  Pac. 
1033),  at  page  549. 

16.  The  testimony  of  Mr.  MacMahon,  who  drew  the 
will,  indicated  that  Michael  Johnson  was,  at  the  time 
of  the  execution  of  the  instrument,  under  considerable 
excitement ;  that  he  c^id  not  mention  his  mother,  whom 
the  statute  enjoined  him  to  support  if  she  were  in- 
digent, nor  his  brother,  whom  he  desired  to  have  some 
of  his  property.  No  doubt  the  $250  mentioned  in 
his  letter,  if  the  direction  had  been  properly  con- 
tained in  an  executed  will,  would  have  been  of  great 
benefit  to  his  mother  and  perhaps  would  have  served 
her  needs  in  her  old  age.  The  proponents  have  not 
shown  by  the  testimony  in  this  proceeding  that 
Michael  Johnson  on  August  31,  1918,  had  suflScient 
mental  capacity  to  execute  a  will,  nor  that  he  did 
execute  a  will  expressing  his  wish  as  to  whom  he 
desired  to  give  his  property.  It  appears  that  at  the 
time  of  the  attempted  execution  of  the  will  his  mind 
was  more  intent  upon  committing  suicide  than  upon 
the  details  of  the  disposition  of  his  property. 

The  decree  of  the  probate  court  is  therefore  re- 
versed; and  the  probated  will  of  Michael  Johnson, 
deceased,  declared  invalid  and  held  for  naught.  The 
executor  and  legatees  therein  named  will  be  required 
to  account  for  all  of  the  property  that  has  come  into 
their  hands  under  said  will.  The  petitioner,  Elin 
Johnson,  is  declared  to  be  the  sole  heir  at  law  of 
Michael  Johnson,  deceased.  After  his  debts  and  the 
costs  and  disbursements  of  this  proceeding,  and  the 
expenses  of  administration  of  the  estate,  have  been 
paid,  the  whole  of  said  estate  will  be  awarded  to 
petitioner.  Reversed. 

BuBNETT,  C.  J.,  and  Johns  and  Brown,  JJ.,  concur. 

100  Op.— 11 
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Denied  April  12,  1921. 

On  Petition  to  Tax  Costs  to  Respondent. 

(196  Pac.  1115.) 

On  petition  to  tax  costs  to  resil)ondent. 

Petition  Denied. 

Mr.  F.  H.  Whitfield  and  Mr.  Isham  N.  Smith,  for 
the  petition. 

Mr.  Waldemar  Seton,  contra. 

Department  2. 

BEAN,  J. — ^As  will  be  seen  by  the  former  opinion, 
this  is  a  proceeding  to  contest  the  will  of  Michael 
Johnson,  deceased,  in  which  the  contestant,  Elin  John- 
son, prevailed.  The  conrt  adjudged  that  the  costs  of 
administration,  and  of  this  proceeding,  be  paid  by  the 
estate  of  Michael  Johnson,  deceased.  By  a  petition 
disclosing  considerable  care  and  labor,  counsel  for 
appellant  ask  that  the  costs  of  this  case  be  taxed 
against  the  respondents.  They  suggest  that  the  tax- 
ing of  the  costs  of  this  case  would  be  the  same  as 
in  a  court  of  equity,  and  that  the  same  rules  should 
govern. 

17,18.  It  is  very  common,  in  the  proceedings  for 
the  contest  of  a  will,  especially  where  doubtful  ques- 
tions are  settled,  to  provide  for  the  costs  to  be  paid 
from  the  proceeds  of  the  estate:  See  In  re  Sturte- 
vant's  Estate,  92  Or.  269  (178  Pac.  192,  180  Pac.  595). 
In  writing  our  former  opinion  we  gave  the  matter 
careful  consideration.  It  appears  that  at  the  time 
of  the  death  of  Michael  Johnson  he  left  a  book, 
notions,  and  cigar-store,  of  the  value  of  about  $6,000, 
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and  other  property.  Proceeding  under  what  was  in 
good  faith  presumed  to  be  his  will,  the  executor,  to 
whom  letters  testamentary  were  regularly  issued  by 
the  probate  court,  husbanded  the  property.  In  so  far 
as  it  appears  to  the  court,  all  of  the  property  is  now 
intact  and  in  good  condition.  Elin  Johnson  has  never 
been  in  this  country.  She  paid  no  attention  to  the  prop- 
erty, as  far  as  shown,  and  was  not  in  a  position  to 
care  for  the  same.  It  was  to  her  interest  that  the 
estate  be  cared  for  as  it  was.  The  usual  objection  to 
paying  costs  from  an  estate  in  a  proceeding  to  con- 
test a  will  is  where  the  contestant  is  unsuccessful,  and 
such  a  provision  might  tend  to  promote  litigation. 
Here  the  situation  is  different.  The  will  was  pro- 
bated in  common  form,  and  it  was  to  the  interest  of 
all  concerned  that  the  question  be  finally  settled  and 
adjudicated.  Under  all  the  circumstances,  we  think 
equity  demands  that  the  proceeds  of  the  estate,  which 
have  been  marshaled  by  the  executor,  should  bear  the 
expenses  enumerated. 

The  petition  is  denied.  Petition  Denied. 

BuBNBTT,  0.  J,,  and  Johns  and  Beown,  JJ.,  concur. 


Argaed  March  S,  affirmed  March  15,  rehearing  denied  April  12,  1921. 

BAILEY  V.  SECUEITY  INS.  CO. 

(196  Pac.  252.) 

Appeal  And  Exror— Ezceptioii  must  be  Taken  to  Instruction  Direct- 
ing Verdict. 

1.  The  provisionB  of  Section  172,  Or.  L.,  that  no  exception 
need  be  taken  or  allowed  to  any  decision  on  a  matter  of  law  when 
entered  in  the  journal  or  made  wholly  upon  matters  in  writing  and 
on  file  in  the  court  are  without  application  to  peremptory  instruc- 
tion of  a  trial  judge  directing  the  jury  to  return  a  particular 
verdict  in  a  given  case;  it  having  been  the  practice  to  review  such 
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rulings  when  the  validity  of  the  order  has  been  challenged  by  ex- 
ceptions duly  saved  and  preserved   of  record. 

Appeal  and  Error— Ezceptlon  to  Directed  Veirdict  Neceasaxy. 

2.  To  review  the  giving  of  a  peremptory  instruction  to  find  for 
plaintiff,  an  exception  must  have  been  taken  in  lower  court. 

Appeal  and  Error— Error  Legally  Objected  and  Excepted  to  Alone 
Oonstitntee  Oround  for  Reversal. 

3.  It  is  not  simply  error,  but  error  legally  excepted  to,  that  con- 
stitutes  ground  for  reversal,  and,  except  as  provided  by  Section 
172,  Or.  L.,  the  errors  relied  on  to  reverse  the  rulings  of  the  lower 
court  must  be  raised  by  appropriate  objections  and  exceptions  in- 
terposed on  trial. 

From  Jackson:  Fbank  M.  Calkiks,  Judge. 

Deparfment  1. 

This  is  an  appeal  by  the  plaintiff,'  I.  W.  Bailey, 
from  a  judgment  upon  a  directed  verdict  against  the 
Security  Insurance  Company,  a  corporation,  defend- 
ant and  respondent.  Plaintiff  sued  the  defendant  for 
$1,050  on  a  standard  fire  insurance  policy.  The  com- 
plaint contained  the  usual  averments  in  actions  of  this 
nature,  including  an  allegation  as  to  the  ownership 
of  the  property.  The  defendant,  by  way  of  an  affirm- 
ative defense,  set  up  the  provisions  of  the  policy 
wherein  it  is  made  void  in  the  event  the  assured  is  not 
the  sole  and  unconditional  owner  of  the  insured  prop- 
erty or  is  not  the  owner  in  fee  simple  of  the  ground 
on  which  the  insured  building  is  situate,  and  averred 
that  the  plaintiff  was  not  such  owner.  The  plaintiff 
further  alleged  that  defendant  insurance  company, 
through  its  agent,  *'in  an  attempt  to  avoid  the  pay- 
ment of  said  loss  *  *  ,  falsely  accused  plaintiff  of 

•  *  burning  said  property,  and  that  for  the  reason 
that,  defendant  had  thus  assumed  to  fix  and  determine 

*  *  the  time  and  origin  of  said  fire,  the  plaintiff  did 
not  make  out  or  present  to  said  defendant  such  sworn 


2.     Necessity  of  taking  exception  to  directed  verdict,  see  note  in 
Ann.  Oaa.  19 17 A,  849. 
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statement,  as  provided  by  the  policy;  that  defendant 
by  the  act  of  its  agent  waived  the  requirement  as 
embodied  in  said  policy,  and  that  plaintiff  was  legally 
excused  from  that  provision  of  said  insurance  policy. '  * 
The  defendant  admitted  that  the  plaintiff  did  not  at 
any  time  present  to  defendant  the  sworn  statement 
commonly  called  proof  of  loss  required  by  the  stat- 
utory policy. 

Testimony  was  offered  at  Jhe  trial,  proving  the 
destruction  of  the  property,  together  with  evidence  of 
the  ownership  of  the  land  upon  which  the  building 
was  situate,  also  as  to  plaintiff's  examination  by  the 
legally  constituted  authorities,  at  which  examination 
it  appears  that  defendant's  agent  was  present.  At 
the  conclusion  of  the  testimony  upon  the  part  of 
plaintiff  and  defendant,  the  record  shows  the  follow- 
ing colloquy: 

**Mr.  Phipps:  At  this  time,  I  ask  your  Honor  for  a 
directed  verdict.  *  *  Pardon  me,  I  didn't  prove  my 
attorney's  fees  in  this  case.  May  I  open  it  up  for 
thatt  •  • 

**The  Court:  Then  the  case  is  rested,  is  itt 

**Mr.  Phipps:  Yes,  your  Honor. 

"The  Court:  Now  you  want  your  motion  for  a 
directed  verdict! 

*'Mr.  Phipps:  Tes,  your  Honor.  Now  I  move  for 
a  directed  verdict  at  this  time. 

*'The  Court:  Are  you  [Mr.  Veazie]  satisfied  to  let 
it  stand  as  it  ist  Do  you  wish  to  be  heard  on  the 
subject! 

''Mr.  Veazie:  *  •  I  don't  know  that  we  are  in  the 
same  position  as  to  what  our  motion  would  be  for  a 
verdict  *  •  We  will  ask  to  be  heard  later  on  a  mo- 
tion. 

**The  Court:  Well,  it  seems  rather  unfair  to  ask 
the  court  to  go  and  hunt  up  the  authorities. 

**Mr.  Veazie:  I  think  I  should  make  some  state- 
ment,— I  think,  as  far  as  the  action  goes  for  the  per- 
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sonal  property,  that  we  would  not  dispute  that  plain- 
tiff could  recover  for  his  personal  property  on  the 
terms  of  the  policy,  that  is,  so  far  as  the  insured  value 
is  concerned  and  there  is  no  evidence,  and  the  only 
evidence  as  to  value  is  the  evidence  of  the  plaintiff's 
wife ;  there  is  no  dispute  there,  but  there  will  be  two 
questions  up  and  one  is  that  there  is  no  proof  of  loss, 
and  the  other  is  no  waiver  shown,  and  the  other  is  as 
to  the  *  •  title  to  the  real  property.  •  * 

'*The  Court:  Do  you  concede  that  the  plaintiff  was 
entitled  to  $150! 

**Mr.  Veazie:  No;  I  don't  concede  that,  because 
there  was  no  proof  of  loss  and  no  waiver  of  it. 

**The  Court:  Then  you  don't  concede  he  is  entitled 
to  anything? 

*'Mr.  Veazie:  No. 

*  *  The  Court :  I  thought  from  the  way  you  spoke  you 
were  willing  to  concede  that  he  was  entitled  to  the 
personal  property, 

**Mr.  Veazie:  So  far  as  that  is  concerned,  I  will 
say  this:  We  are  willing  to  pay  him  for  it  right 
now.  *  * 

*  *  The  Court :  Well,  the  court  wants  to  know  what  to 
do.  If  you  are  willing  to  concede  $150,  then  in  any 
event  I  can  instruct  the  jury  to  return  a  verdict  for 
$150,  but  if  you  ai'e  not  willing  I  will  take  up  that 
phase  of  it,  as  well  as  the  other.  *  * 

*  *  Mr.  Veazie :  We  will  concede  a  verdict  of  $150. 

* '  The  Court :  Then  it  only  leaves  a  question  *  *  of 
the  validity  of  the  insurance  for  $900  on  the  house? 

**Mr.  Veazie:  Yes.  We  are  willing  to  submit  what 
authorities  we  have  on  the  subject,  and  we  would  be 
glad  to  submit  those. 

'  *  The  Court :  I  would  be  glad  to  receive  those  which 
you  have  and  would  like  to  look  up  the  question  to 
the  sole  ownership.  *  * 

**The  Court:  I  believe,  Mr.  Veazie,  you  asked  to 
amend  your  answer  in  some  respect. 

*  *  Mr.  Veazie :  I  asked  to  amend  our  answer  to  con- 
form with  the  facts  shown  by  these  deeds  •  *  . 
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*'Mr.  Phipps:  TeSj  your  Honor,  *  *  I  have  no  ob- 
jection to  his  amending  the  answer  to  that  effect. 

*  *  The  Court :  Gentlemen,  you  will  be  called  upon  to 
find  a  verdict  by  direction  of  the  court;  the  verdict 
is  as  follows: 

'*  *We,  the  jury  in  the  above-entitled  cause,  find  for 
the  plaintiff  in  the  sum  of  one  hundred  and  fifty  dol- 
lars by  direction  of  the  court/  " 

The  plaintiff  assigns  error  as  follows: 

**The  Court  erred: 

*Tn  failure  to  direct  a  verdict  in  accordance  with  the 
demands  of  plaintiff's  complaint. 

*'In  directing  a  verdict  in  favor  of  plaintiff  for  $150 
only. 

**In  its  instruction  to  the  jury  and  in  directing  said 
verdict  *  *  that  the  plaintiff  was  not  the  sole  and 
unconditional  owner  of  the  insured  property. 

'*In  failing  to  instruct  the  jury  that  plaintiff  was 
the  sole  and  unconditional  owner  in  fee  simple  of  the 
insured  property  and  entitled  to  a  verdict  and  judg- 
ment for  the  full  amount  sued  for. 

**In  failing  to  direct  a  verdict  for  legal  interest 
upon  the  amount  of  $1,050  from  the  sixth  day  of 
June,  1919. 

*'In  instructing  the  jury  that  the  plaintiff  was  not 
entitled  to  a  reasonable  attorney's  fee. 

**In  that  it  did  not  instruct  the  jury  to  return  a 
verdict  for  the  full  sum  of  $1,050  together  with  inter- 
est thereon  at  the  rate  of  6  per  cent  per  annum  from 
the  sixth  day  of  June,  1919,  and  the  further  sum  of 
$150,  reasonable  attorney's  fees. 

'*In  entering  judgment  for  the  sum  of  $150  only.'* 

Affibmbd. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  W.  E.  Phipps. 

For  respondent  there  was  a  brief  over  the  names 
of  Messrs.  Veazie  <&  Veazie  and  Mr.  F.  P.  Farrell, 
^vith  an  oral  argument  by  Mr.  J.  C.  Veazie. 
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BROWN,  J.— 1,2.  The  plaintiflf  assigns  a  number  of 
errors  relating  to  the  failure  of  the  court  to  give  to 
the  jury  certain  instructions,  but  the  plaintiff  has  not 
presented  a  record  whereby  this  court  is  authorized 
by  law  to  review  the  proceedings  complained  of.  We 
have  searched  the  record  brought  from  the  lower 
court,  for  the  purpose  of  ascertaining  and  reviewing 
the  alleged  errors  of  the  trial  court.  No  exceptions 
are  disclosed.  Our  Code  thus  defines  the  term  **  ex- 
ception. '  ^ 

"An  exception  is  an  objection  taken  at  the  trial 
to  a  decision  upon  matter  of  law,  whether  such  trial 
be  by  jury  or  court,  and  whether  the  decision  be  made 
during  the  formation  of  a  jury,  or  in  the  admission  of 
evidence,  or  in  the  charge  to  the  jury,  or  at  any  other 
time  from  the  calling  of  the  action  for  trial  to  the 
rendering  of  the  verdict  or  decision  •  •  '*:  Section 
169,  Or.  L. 

**No  particular  form  of  exceptions  shall  be  required. 
The  objection  shall  be  stated,  with  as  much  evidence, 
or  other  matter,  as  is  necessary  to  explain  it,  but  no 
more;  provided,  however,  that  the  bill  of  exceptions 
may  consist  of  a  transcript  of  the  whole  testimony 
and  all  the  proceedings  had  at  the  trial,  including  the 
exhibits  offered  and  received  or  rejected,  the  instruc- 
tions of  the  court  to  the  jury,  and  any  other  matter 
material  to  the  decision  of  the  appeal '*:  Section  171, 
Or.  L. 

'  *  •  •  No  exception  need  be  taken  or  allowed  to  any 
decision  upon  a  matter  of  law,  when  the  same  is  en- 
tered in  the  journal,  or  made  wholly  upon  matters  in 
writing  and  on  file  in  the  court^':  Section  172,  Or.  L.; 
Montague  O'Reilly  Co.  v.  Town  of  MilwanJcie,  193 
Pac.  824  (not  yet  officially  published). 

The  provisions  of  the  foregoing  section  (Section 
172)  have  no  application  to  the  peremptory  instruc- 
tion of  a  trial  judge  when  directing  the  jury  to 
return  a  particular  verdict  in  a  given  case.    It  has 
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been  the  practice  to  review  the  rulings  of  the  trial 
court  when  directing  a  nonsuit  or  a  verdict,  when 
the  validity  of  such  order  has  been  challenged  by  an 
exception  duly  saved  and  preserved  of  record.  The 
ruling  of  the  trial  judge  upon  motion  for  a  directed 
verdict  is  not  a  decision  **upon  a  matter  of  law  *  * 
entered  in  the  journal  or  made  wholly  upon  matters 
in  writing  and  on  file  in  the  court.''  Such  a  con- 
struction would  lead  to  the  doctrine  that  every 
erroneous  and  prejudicial  ruling  upon  a  trial  could 
be  reviewed  without  an  exception,  as  it  would  in- 
volve a  decision  upon  a  matter  of  law  and  neces- 
sarily affect  the  judgment.  In  discussing  the  harmful 
results  that  would  flow  from  a  practice  permitting 
review  on  appeal  without  the  necessity  of  saving  an 
exception  at  the  trial,  the  court,  in  the  case  of 
Barnum  v.  Chamberlain  Land  <&  Loan  Co.,  34  S.  D. 
137  (147  N.  W.  647,  Ann.  Cas.  1917A,  848),  wrote 
that: 

**A  defendant,  who  admitted  the  making  of  oral 
contract,  void  under  the  statute  of  frauds,  and  who 
relied  solely  upon  its  invalidity,  could  review,  with- 
out exception,  an  erroneous  ruling  upon  the  trial 
admitting  parol  evidence  of  such  an  agreement,  for 
this  would  involve  the  merits  and  necessarily  affect 
the  judgment.  The  result  of  this  doctrine  would  be 
that  we  would  have  a  bill  of  exceptions  without  the 
necessity  of  any  exceptions  in  it,  and  the  phrase 
*  errors  of  law  occurring  at  the  triaP  would  cease  to 
have  any  distinctive  significance." 

On  the  general  proposition  that,  in  order  to  save 
for  review  the  direction  of  a  verdict  by  the  court, 
an  exception  must  be  taken  at  the  trial,  see  the 
following  authorities  cited  in  Barnum  v.  Chamberlain 
Land  &  Loom  Co.,  34  S.  D.  137  (147  N.  W.  647,  Ann. 
Cas.  1917A,  848) ;  Peterson  v.  Siglinger,  3  S.  D.  255 
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(52  N.  W.  1062) ;  Beckmth  v.  Dierks  Lumber  Co.,  75 
Neb.  349  (106  N.  W.  442) ;  Warner  v.  Sohn,  85  Neb. 
571  (123  N.  W.  1054) ;  De  Lendrecie  v.  Peck,  1  N.  D. 
422  (48  N.  W.  342) ;  McNab  v.  Northern  Pac.  R.  Co., 
12  N.  D.  568  (98  N.  W.  353) ;  Kephart  v.  Continental 
Casualty  Co.,  17  N.  D.  380  (116  N.  W.  349);  Foiwm 
V.  Chicago  etc.  R.  Co.,  80  Wis.  299  (50  N.  W.  99) ; 
Klotz  V.  Milwaukee  Electric  R.  Co.,  144  Wis.  384  (129 
N.  W.  524);  Beehe  v.  Minneapolis  R.  Co.,  137  Wis. 
269  (118  N.  W.  808). 

The  authors  of  6  Ency.  of  PL  &  Pr.  announce  the 
rule: 

**  Where  no  exception  is  taken  to  the  direction  of 
a  verdict,  its  propriety  cannot  be  considered  on 
appeal. '  * 

3.  It  is  an  elementary  principle  of  law  governing 
appeals  that  it  is  not  error  simply,  but  error  legally 
excepted  to  that  constitutes  ground  for  reversal. 
Except  as  provided  by  Section  172,  Or.  L.,  the  errors 
relied  upon  for  the  purpose  of  reviewing  the  rulings 
of  the  lower  court  must  be  raised  by  appropriate 
objections   and  exceptions  interposed  on  the   trial. 

In  the  case  of  Casto  v.  Murray,  47  Or.  57,  59  (81 
Pac.  388,  883),  this  court  said: 

**If  either  party  require  it,  the  charge  of  the  court 
must  be  given  in  writing,  and  when  so  given  it  must 
also  be  filed  with  the  clerk  (B.  &  C.  Comp.,  §  132, 
subd.  6,  [Or.  L.,  §  132,  subd.  6]),  and,  being  so  filed,  it 
becomes  a  part  of  the  record  in  the  case.  Oral  in- 
structions apparently  were  not  designed  to  be  thus 
incorporated  in  the  record.  It  is  the  oflSce  of  the  bill 
of  exceptions  to  embody  a  statement  of  the  events 
and  holdings  of  the  court  during  the  progress  of  the 
trial  and  in  the  submission  of  the  cause  to  the  jury, 
and  it  is  only  by  this  method  that  a  record  of  the 
trial  is  made  up.    All  matters  not  otherwise  required 
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by  law  to  be  made  a  part  of  the  files  and  record  in 
the  case  are  required  thus  to  be  certified,  or  else  the 
appellate  court  cannot  take  cognizance  of  them: 
Farrell  v.  Oregon  Gold  Co.,  31  Or.  463,  473  (49  Pac. 
876),  and  cases  cited.  ^' 

The  history  of  the  trial  of  this  case,  as  shown 
by  the  record,  is  one  of  perfect  accord  between  the 
plaintiff  and  the  court  as  to  all  rulings.  The  plain- 
tiff moved  the  court  for  a  directed  verdict.  The 
motion  was  oral.  No  form  of  verdict  was  suggested 
to  the  court.  After  discussion,  the  court  peremp- 
torily instructed  the  jury  to  return  a  verdict  in  the 
sran  of  $150.  No  objection  was  interposed  and  no 
exception  saved. 

It  is  the  established  law  of  this  state  that  an 
erroneous  ruling  by  the  trial  court  on  a  motion  for 
a  directed  verdict  in  a  civil  case  is  an  error  in  law 
and  must  be  excepted  to  or  it  will  not  be  reviewed 
on  appeal. 

There  being  nothing  before  this  court  to  review, 
we  are  required  by  law  to  aflSrm  the  judgment  of 
the  court  below.      Affibmed.    Beheabing   Denied. 

BuBNBTT,  C.  J.,  and  MoBbide  and  Habrts,  JJ., 
concur. 


Argaed  March  6,  affirmed  April  12^  1921. 

OLSON  V.  OLSON. 

(196  Pac.  829.) 

iHvQrce— BTldence  Held  to  Prove  Cruelty  to  Wife. 

1.    In  wife's  action  for  a  divorce  for  cruel  and  inhuman  treat- 
ment, evidence  held  to  support  judgment  for  plaintiff. 
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Divorce — $500   Alimcmy  Judgment  Against   Husband  Worth  $1,850 
Held  Proper. 

2.  Five  hundred  dollars  alimony  judgment  for  wife  against  hus- 
band, shown  to  have  had  personal  property  valued  at  $1,850  and 
not  shown  to  have  had  any  liabilities,  held  proper. 

From  Benton:  Geobgb  F.  Skipwobth,  Judge. 

Departndent  2. 

The  plaintiflf  prays  for  a  divorce  upon  the  grounds 
of  cruel  and  inhuman  treatment.  The  defendant 
denies  the  material  facts  stated  in  the  complaint 
and  for  a  further  and  separate  answer  alleges  the 
same  course  of  conduct  on  the  part  of  the  plaintiff 
towards  him  and  prays  that  her  complaint  be  dis- 
missed. The  trial  court  rendered  a  decree  of  divorce 
for  the  plaintiff  and  for  an  undivided  op^-third 
interest  in  the  real  property  of  the  defendant  and 
an  alimony  judgment  of  $500,  from  which  the  de- 
fendant appeals,  contending  that  the  evidence  does 
not  support  the  decree  and  that  the  plaintiff  is 
equally  in  fault  with  the  defendant  and  that  the  suit 
should  be  dismissed.  Affiembd. 

For  appellant  there  was  a  brief  over  the  names 
of  Mr,  George  W.  Dennian  and  Messrs,  Weatherford 
(&  Wyatt,  with  an  oral  argument  by  Mr.  J.  R.  Wyatt. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  E.  E.  Wilson. 

JOHNS,  J. — 1.  The  record  is  not  very  interesting 
or  instructive.  It  is  a  history  of  family  quarrels 
at  intervals  covering  a  period  of  about  twenty-five 
years.  Both  parties  were  bom  in  Norway,  and  be- 
came acquainted  in  the  days  of  their  youth,  while 
working  there  together  in  the  fields.  The  defendant 
came  to  this  country  first  and  later  sent  for  the 
plaintiff,  whom  he  called  his  ^  *  sweetheart, '  *  and  she 
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came  over  and  they  were  intermarried  at  Portland, 
Oregon,  in  May,  1895.  After  living  in  Washington 
County  for  about  one  year,  they  moved  to  Benton 
County  where  they  have  since  resided.  About  twenty 
years  ago  the  defendant  filed  upon  a  homestead  and 
later  acquired  and  now  holds  the  title.  Three 
children  were  born  to  them,  two  boys  and  one  girl, 
the  youngest  of  whom  was  about  twenty-one  at  the 
time  of  the  trial.  If  plaintiff's  testimony  is  worthy 
of  belief,  she  has  been  more  or  less  a  human  chattel, 
and  the  defendant  has  a  violent  temper  and  has 
claimed  and  exercised  the  right  to  punish  her  with- 
out cause  and  to  enforce  obedience  to  his  will  by 
means  of  the  rod  or  his  physical  strength.  The  de- 
fendant testifies  that  he  has  always  been  good  and  kind 
to  her  and  done  the  best  that  he  could,  and  claimed 
that  he  really  loves  her  and  wants  her  to  come  back 
home.  It  appears  that  as  the  result  of  a  family  row 
the  plaintiff  left  the  defendant  about  seven  years 
ago,  and  at  the  time  contemplated  applying  for  a 
divorce.  He  then  came  to  her  and  **  wanted  to  make 
up  and  he  promised  to  be  good,'*  and  she  says,  **I 
went  home  and  thought  probably  he  would  be  better 
to  me.'*  She  claims  that  he  broke  his  promise  and 
continued  to  abuse  and  mistreat  her  until  she  was 
again  forced  to  leave  him,  and  then  brought  this 
suit.  From  one  cause  and  another,  all  three  of  the 
children  left  home  when  they  were  about  fifteen 
years  of  age.  They  all  testify  that  it  was  on  account 
of  the  way  their  father  treated  them  and  their 
mother,  and  they  testified  as  to  specific  instances 
of  such  cruel  and  inhuman  treatment.  Apparently 
the  defendant  was  a  firm  believer  in  the  principle 
that  if  you  spare  the  rod,  you  spoil  the  child,  and, 
if  their  testimony  is  true,  he  applied  it  with  equal 
force  to  his  wife.     The  evidence  is  conclusive  that 
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the  plaintiff  was  an  industrious,  hard-working 
woman.  In  addition  to  her  household  work  she 
took  in  washing,  milked  the  cows,  and  at  times 
assisted  in  the  grubbing  and  clearing  of  the  land 
and  the  cutting  of  the  wood  and  harvesting  the  hay, 
and  in  a  large  measure  performed  the  same  kind 
and  class  of  work  that  she  did  in  the  old  country 
as  a  igirl,  and  she  at  least  did  her  share  in  accumu- 
lating the  property  which  the  defendant  now  has. 
The  testimony  is  conclusive  that  they  can  never 
again  live  together  in  peace  and  happiness.  Al- 
though some  allowance  should  be  made  in  favor  of 
the  defendant  as  to  the  customs  and  habits  of  the 
old  country,  yet  no  man  has  a  legal  or  moral  right 
to  bruise  or  beat  his  wife,  or  compel  obedience  by 
physical  strength  or  domineering  force  or  neglect 
her  in  childbirth.  It  is  true  that  defendant  denies 
all  such  charges,  but  they  are  sustained  by  the  evi- 
dence of  the  plaintiff,  and  the  testimony  of  the  three 
children  corroborates  that  of  their  mother,  and,  if 
true,  it  sustains  her  charges  of  cruel  and  inhuman 
treatment  by  the  defendant.  It  may  be  they  are 
somewhat  partial  to  their  mother.  It  may  also  be 
true  that  there  is  a  good  reason  for  it.  It  is  very 
significant  that  each  of  them  left  home  at  about  the 
age  of  fifteen  years  upon  account  of  their  treatment 
by  their  father  and  his  treatment  of  their  mother. 
The  testimony  was  taken  in  open  court,  and  the  trial 
judge  who  heard  and  saw  the  witnesses  testify 
rendered  a  decree  for  the  plaintiff,  and  in  this  kind 
of  a  case  much  depends  upon  the  appearance  of 
the  witnesses,  their  actions  and  conduct  and  the 
manner  in  which  they  testify.  Able  counsel  vigor- 
ously contend  that  the  evidence  shows  that  both 
parties  are  equally  to  blame,  and,  in  particular,  that 
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if  the  decree  should  be  affirmed,  that  plaintiff  should 
not  have  an  alimony  judgment  for  $500. 

2.  The  proof  is  somewhat  conflicting  as  to  the 
number  of  cattle,  and  there  is  but  little  evidence 
of  the  value  of  the  personal  property.  The  com- 
plaint alleges: 

'*That  defendant  owns  about  thirty  head  of  cattle 
of  the  reasonable  value  of  fifteen  hundred  dollars; 
also  three  horses  of  the  reasonable  value  of  two 
hundred  dollars  and  owns  Liberty  Bonds,  the  exact 
amount  of  which  is  unknown  to  plaintiff.** 

The  answer  **  admits  that  he  owns  thirty  head  of 
cows,  calves  and  young  cattle  but  denies  that  they 
are  worth  the  sum  of  $1,500.**  **  Admits  that  he 
owns  three  horses  and  denies  that  they  are  worth 
$200.'*  *' Admits  that  he  has  three  Liberty  Bonds 
valued  at  $150.**  Under  such  allegations  and  denials, 
the  value  of  defendant's  personal  property  is  about 
$1,850,  and  there  is  nothing  to  show  that  he  has  any 
liabilities.  The  judgment  for  alimony  is  less  than 
one  third  of  the  value  of  the  personal  property,  and 
the  plaintiff  did  at  least  her  share  in  acquiring  all 
of  defendant  *s  property.  It  may  be  that  the  children 
have  sympathy  for  their  mother  and  that  the  de- 
fendant is  unfortunate  in  having  lost  their  affection, 
but,  as  it  appears  in  the  record,  their  testimony  is 
clear  and  convincing  that  their  father  was  cruel  and 
inhuman  in  his  treatment  of  their  mother,  and  that 
she  has  good  grounds  for  a  divorce. 

The  decree  is  affirmed.  Affirmed. 

BuBNBTT,  C.  J.,  and  Bean  and  Brown,  JJ.,  concur. 
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Argued  March  17,  Affirmed  April  12,  1921. 

In  Eb  LEIGH'S  ESTATE. 
CLADEK  V.  SHEPARD. 

(196  Pac.  1115.) 

Appeal  and  Error— Becord  Held  not  Properly  Authenticated. 

1.  Where  the  certificate  of  the  trial  judge  attached  to  the  bill 
of  exceptions  refers  to  exhibits  said  to  be  attached  thereto  and 
made  part  thereof,  and  declares  that  the  bill  of  exceptions  con- 
tains a  full  and  correct  account  of  all  proceedings  on  trial  and  all 
testimony  necessary  to  illustrate  the  exceptions,  but  there  are  no 
exhibits  attached  to  the  bill,  and  there  is  no  report  of  testimony 
authenticated  by  the  trial  judge  or  any  official  reporter,  which  is 
true  of  certain  checks  alluded  to  in  defendant  appellant's  brief,  the 
Supreme  Court  cannot  examine  the  case  for  want  of  a  sufficient 
and   properly  authenticated  record. 

From  Marion:  Pebcy  R.  Kelly,  Judge. 

Department  1. 

In  the  matter  of  the  estate  of  James  B.  Leigh, 
deceased.  Claim  by  Charles  Cladek  against  Ephraim 
Shepard,  administrator.  From  judgment  for  the 
claimant,  defendant  appeals.  Affibmed. 

For  appellant  there  was  a  brief  prepared  and 
submitted  by  Mr.  V.  A.  Goode  and  Mr.  Walter  C. 
Winslow. 

For  respondent  there  was  a  brief  over  the  names 
of  Mr.  8.  G.  Heltzel  and  Mr.  Virgil  Mass^y,  with  an 
oral  argument  by  Mr.  Heltzel. 

PER  CURIAM. — 1.  For  precisely  the  same  reason 
announced  in  Nealan  v.  Ring,  98  Or.  490  (193  Pac. 
199),  we  cannot  examine  this  case,  for  want  of  a 
suflScient  record.  The  certificate  of  the  trial  judge 
attached  to  the  bill  of  exceptions  refers  to  exhibits 
said  to  be  attached  thereto  and  made  part  thereof, 
and  declares  that  the  bill  of  exceptions  contains  a 
full  and  correct  account  of  all  proceedings  had  upon 
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the  trial  of  said  cause,  and  all  of  the  testimony  pro- 
duced upon  said  trial  necessary  to  explain  or  illus- 
trate the  exceptions  therein  referred  to;  yet  there 
are  no  exhibits  whatever  attached  to  the  bill  of  ex- 
ceptions, and  there  is  no  report  of  the  testimony 
authenticated  by  the  trial  judge  or  by  any  official 
reporter.  The  same  may  be  said  of  certain  checks 
alluded  to  in  the  defendant's  brief.  The  same  lack 
of  authentication  of  the  record  that  appeared  in 
Nealan  v.  Ring  occurs  in  the  instant  case.  We  are 
the  more  disposed  to  apply  the  rule  here  because 
the  claim  against  the  estate  has  been  allowed  over 
the  objection  of  the  administrator  by  two  successive 
courts. 

The  judgment  is  affirmed.  Affibmbd. 


Argued  March   16,   affirmed   April   12,   1921. 

NEELANDS  v.  DUGAN. 

(196  Pac.  1116.) 

ZillMl   aad   Slander— OaUlng   Unmarried   Woman   a   Prostitute    not 
Slanderoua  Per  Be. 
1.    Charging    an    unmarried    woman    with   being    a    prostitute    is 
not  slanderous  per  se. 

From  Deschutes:  T.  E.  J.  Duffy,  Judge. 

Department  1. 

The  first  three  allegations  of  the  complaint  are  as 
follows : 

^*1.  That  plaintiff  is  now  and  at  all  of  the  times 
hereinafter  mentioned  has  been  an  unmarried  woman. 

1.     Charging   womsn    with    unchastity    as    actionable    per   se,   see 
note  in  15  Ann.  Gas.   1242. 

On  actionable  character  of  epithets  that  impute  immorality  to  a 
woman,  see  note  in  4  L.  B.  A.   (K.  S.)   560. 

Orally   charging  a  woman   with   being  a   whore   or   prostitute   as 
actionable  per  se,  see  note  in  11  A.  Xk  B.  669. 
100  Or.— 12 
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*'2.  That  on  January  6,  1920,  in  Bend,  Deschutes 
County,  Oregon,  the  defendant,  in  the  presence  of 
divers  persons,  maliciously  spoke  to  and  of  the  plain- 
tiff the  following  false  and  slanderous  words: 

**  *Tou  are  nothing  but  a  dirty,  low-down  prosti- 
tute,' and  *Yon  are  not  fit  to  speak  to  or  associate 
with  anyone ;  I  got  a  lot  of  stuff  on  you  and  can  name 
dates. ' 

'^3.  That  by  the  statement,  *  I  got  a  lot  of  stuff  on 
you  and  can  name  dates,'  defendant  meant  that  he, 
defendant,  could  name  dates  on  which  this  plaintiff 
had  been  guilty  of  lewd,  lascivious,  and  mmioral 
associations   and  relations   with   men." 

The  pleading  concludes  with  an  averment  of 
general  damages   and  demand  for  judgment. 

The  Circuit  Court  sustained  a  general  demurrer 
to  the  complaint.  The  plaintiff  refused  to  plead 
further  and  a  judgment  was  entered  against  her, 
from  which  she  appeals.  Affibmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Ross  Famham. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  R.  8.  Hamilton. 

BUENETT,  C.  J.— This  case  is  governed  by  the 
parallel  case  of  Barnett  v.  Phelps,  97  Or.  242  (191 

Pac.  502),  where  the  precise  question  is  discussed 

by  Mr.  Justice  Habbis,  the  precedents  collated  and  a 

conclusion  reached  adverse  to  the  plaintiff. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affibmed. 

McBbide^  Johns  and  Habbis,  JJ.,  concur. 
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Sabmitted  on  briefs  March  8,  affirmed  April  12,  1921. 

HENEY  V.  POSTAL  TELEGRAPH  CO. 

(197  Pac.  258.) 

Dama^M — Pwmaneiicy  of  Injnxy  may  be  Shown  Under  Oeneral 
Allegation  of  Damages. 

1.  The  permanency  of  an  injury  may  be  shown  under  a  general 
allegation  of  damages,  without   more  explicit   pleading. 

Daimagee—Oomplaint  Held  not  to  Szclnde  Evidence  ae  to  Penna- 
nency  of  Injories — ^**May.'' 

2.  In  an  action  against  a  telegraph  company  for  injuries  to 
plaintiff  when  run  into  by  defendant's  messenger  boy  on  a  bicycle, 
complaint,  generally  describing  plaintiff's  injuries,  and  stating  her 
knee  would  be  weak  for  a  long  time,  and  the  patella  more  liable 
to  dislocation,  eJso  averring,  "These  conditions  may  be  of  a  per- 
manent character,"  held  sufficient  to  admit  evidence  of  the  perma- 
nency of  the  injury;  "may"  sometimes  importing  ability,  com- 
petency, possibility,  or  probability,  and  not  limiting  the  legal  effect 
of  the  allegation  of  general  damages. 

Appeal  and  Error— New  Trial— Befusal  of  New  Trial  Discretionary. 

3.  Befusal  to  grant  new  trial  is  a  matter  in  the  sound  discre- 
tion of  the  court,  and  will  not  be  reviewed  on  appeal  except  for 
abuse. 

Kew  Trial— Disregard  of  Statement  Made  in  Effort  to  Compromise 
was  not  Oronnd. 

4.  Statement  of  counsel  for  plaintiff,  suing  for  injuries  made  in 
course  of  negotiations  for  settlement  of  the  claim  that  plaintiff 
was  not  making  a  claim  for  serious  permanent  injury,  though  she 
was  not  yet  free  from  pain  or  inconvenience,  was  not  binding 
when  no  settlement  was  reached,  so  that  disregard  thereof  by 
plaintiff  at  trial  did  not  entitle  defendant  to  new  trial  for  surprise. 

From  Multnomah:  Eobbbt  Tuokbb,  Judge. 

In  Banc. 

This  is  an  action  to  recover  damages  for  alleged 
personal  injuries  suffered  by  plaintiff  by  reason  of 
the  fault  of  an  employee  of  defendant  in  negligently 
and  recklessly  running  against  her  with  a  bicycle. 
The   allegations  material  here   are   as   follows: 

I.  Bight  to  recover  damages  for  future  disability  in  absence  of 
special  allegation,  see  note  in  20  Ann.  Oas.  116. 
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**That  on  or  about  the  eighteenth  day  of  Jnly, 
1916,  in  the  City  of  Portland,  Oregon,  between  the 
hours  of  9  and  10  o'clock  in  the  forenoon,  the  plain- 
tiff was  crossing  Washington  Street,  from  the  north 
side  to  the  south  side  thereof,  at  or  near  the  inter- 
section of  said  Washington  Street  with  Sixth  Street, 
and  was  using  due  care  and  watchfulness  in  crossing 
said  street,  when  she  was  suddenly,  and  without  any 
warning,  and  by  reason  of  the  speed  at  which  he  was 
traveling,  and  on  account  of  his  inattention,  negli- 
gently, and  recklessly  and  carelessly,  and  without 
fault  on  her  part,  run  into  and  over  by  a  messenger 
boy  on  a  bicycle  or  motorcycle;  said  messenger  then 
and  there  being  a  servant  of  and  employed  by  said 
defendant  corporation,  and  in  the  discharge  of  his 
duty;  and  by  reason  of  being  so  run  into  by  said 
messenger  boy,  plaintiff  was  violently  thrown  to  the 
pavement,  and  severely  bruised  in  and  about  her 
head  and  limbs  and  body,  and  the  patella  of  her  left 
knee  was  dislocated  and  thrust  several  inches  out 
of  place,  and  the  ligaments  of  said  patella  were 
wrenched  and  strained  and  torn;  and  that  by  reason 
of  said  injuries,  caused  by  the  recklessness  and  negli- 
gence of  the  defendant  as  aforesaid,  the  plaintiff 
suffered  great  pain  in  her  head,  limbs,  and  body, 
and  particularly  in  and  about  the  left  knee,  and  was 
confined  to  bed  at  the  hospital  for  about  ten  days, 
and  was  confined  to  her  home  for  several  weeks. 

**That  after  said  injury  the  plaintiff  was  for 
several  months  under  the  care  of  physicians,  and 
was  compelled  to  be  treated  for  said  injuries,  and 
particularly  the  injury  to  her  knee,  and  she  is  in- 
formed and  believes,  and  therefore  alleges,  that  said 
knee  will  be  weak  for  a  long  time,  and  that  the 
patella  will  be  more  liable  to  dislocation  than  prior 
to  said  injury,  and  that  these  conditions  may  be  of 
a  permanent  character;  and  by  reason  of  the  afore- 
said injuries,  and  the  pain  and  suffering  incident 
thereto,  plaintiff  has  been  damaged  in  the  sum  of 
fifteen  hundred   ($1500)   dollars/' 
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Then  follows  averments  as  to  loss  of  employment, 
physicians'  services  and  hospital  fees,  not  material 
here. 

The  answer  was  a  general  denial,  and  a  plea  of 
contributory  negligence.  On  the  trial  the  court  at 
the  request  of  defendant  gave  the  following  instruc- 
tion: 

"If  you  should  come  to  the  question  of  damages, 
before  you  would  be  warranted  in  allowing  the  plain- 
tiff any  sum  by  way  of  compensation  for  an  alleged 
permanent  injury,  you  must  be  reasonably  certain, 
from  a  preponderance  of  the  evidence,  that  the  plain- 
tiff has  sustained  permanent  injury,  and  it  is  not 
enough  that  you  may  believe  that  permanent  injury 
is  possible. '' 

The  court  also  gave  the  following  instructions, 
which   were   excepted  to   by   the   defendant: 

**If  you  should  reach  the  conclusion  that  the  plain- 
tiff is  entitled  to  recover  in  this  case,  the  next  con- 
sideration would  be  the  question  of  damages.  The 
true  measure  of  damages  in  case  of  this  kind  is 
compensation;  what  sum  will  fully,  fairly,  and  justly 
compensate  her  for  the  physical  pain,  if  any,  that 
she  has  endured  or  will  endure  in  the  future,  and 
what  sum  will  fairly,  fully,  and  justly  compensate 
her  for  the  physical  injuries  she  has  sustained,  if 
any,  as  a  direct,  natural,  and  proximate  result  of 
this  particular  injury. 

•  *' Gentlemen  of  the  jury,  nothing  should  be  awarded 
as  punishment,  nothing  out  of  motives  of  sympathy 
or  prejudice,  but  your  award  of  damages  should  be 
based  solely  on  the  theory  of  compensation. 

''Before  you  award  damages  for  a  permanent  in- 
jury, you  should  be  satisfied  by  a  preponderance  of 
the  evidence  that  the  injuries  are  permanent,  but 
if  you  find  they  are  permanent,  then  your  award 
should  be  on  the  basis  of  permanency.  If  you  find 
that  the  injuries  she  has  sustained  are  temporary, 
then  your  award  should  be  on  the  basis  of  temporary 
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injuries.  But  whether  temporary  or  permanent,  the 
limit  and  measure  of  compensation  should  be  the 
true  rule  and  gxiide  in  arriving  at  damages  in  cases 
of  this  kind.  That  is  so.  far  as  the  general  damages 
are  concerned.*' 

At  the  close  of  the  charge  the  following  colloquy 
ensued  between  court  and  counsel: 

*'Mr.  Nelson:  The  only  exception,  your  Honor,  was 
in  reference  to  damages :  that  in  case  the  jury  should 
find  for  the  plaintiff  you  state  that  tiiey  could  con- 
sider the  physical  pain  that  may  be  suffered  in  fact, 
also  permanent  injury;  there  is  no  claim  for  either 
of  those  in  the  complaint;  the  plaintiff  does  not  claim 
permanent  injury.  In  fact,  Mr.  Magill  has  disavowed 
that  to  us. 

''The  Court:  I  thought  that  was  claimed.  If  it 
isn't,  we  will  cover  that. 

*'Mr.  Magill:  The  allegation  is  at  the  bottom  of 
page  2. 

''The  Court:  You  say,  'May  be  of  a  permanent 
character. ' 

"Mr.  Nelson:  'May  be  of  a  permanent  character.' 
Well,  under  the  law  it  must  be. 

"The  Court:  Well,  I  stated  to  the  jury, — 1  have 
stated  to  the  jury,  and  I  do  now  state  to  the  jury, 
that  unless  there  is  shown  by  the  plaintiff  by  a  pre- 
ponderance of  the  evidence  that  permanent  injuries 
exist  that  they  would  not  be  entitled  to  any  damages 
for  a  permanent  injury. 

"Mr.  Nelson:  Well,  your  Honor,  in  this  action  I, 
want  to  state,  I  want  to  make  tender  here  of  a  show- 
ing that  we  asked  for  leave,  or  were  to  ask  for  leave, 
to  examine  the  plaintiff,  and  waived  that  on  assur- 
ance of  counsel  in  writing  that  she  did  not  claim 
permanent  injury,  and  I  think  in  fairness  that  that 
ought  not  to  be  in  the  case,  in  the  instructions  of  the 
jury.  I  think  they  ought  not  to  be  permitted  to  con- 
sider anything  of  that  sort. 

' '  Mr.  Magill :  I  think  there  would  be  quite  a  contro- 
versy over  that,  if  the  court  please.  I  am  sorry  to 
see  it  arise. 
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**The  Court:  Well,  I  will  state  to  the  jury  that  the 
allegations  are  that  the  conditions  may  be  of  a  per- 
manent character,  and  it  is  upon  the  allegations, 
upon  the  evidence  that  has  been  adduced,  under  the 
instructions  of  the  law,  as  to  what  you  may  consider 
on  that  behalf,  that  I  will  submit  the  case  to  the  jury. 

**Mr.  Nelson:  It  is  understood  that  we  may  have 
an  exception  without  my  making  that  tender? 

*'The  Court:  Yes,  you  may  have  an  exception. 

There  was  a  verdict,  followed  by  judgment  for 
the  plaintiff,  and  thereafter  the  defendant  seasonably 
moved  for  a  new  trial  on  the  ground  of  surprise  and 
of  error  of  the  court  in  submitting  to  the  jury  the 
question  of  damages  for  permanent  injuries.  It  was 
claimed  that  the  defendant  was  taken  by  surprise  as 
to  any  claim  of  plaintiff  because  of  permanent  injury, 
by  reason  of  the  fact  that  in  the  course  of  a  corre- 
spondence with  the  plaintiff's  counsel,  occurring 
apparently  before  the  action  was  begun,  plaintiff's 
counsel,  in  answer  to  a  request  of  defendant's  counsel 
that  defendant's  surgeon  be  permitted  to  examine 
plaintiff  with  a  view  to  ascertaining  the  extent  of 
her  injuries,  had  answered  in  effect  that  if  defendant 
was  making  the  request  in  good  faith  and  in  view 
to  a  settlement  only,  he  would  be  willing  to  have 
his  client  submit  to  such  an  examination,  and  further 
used  the  following  language: 

*^In  the  first  place,  we  are  not  making  claim  for  a 
serious,  permanent  injury,  although  our  client  is  not 
yet  free  from  pain  or  inconvenience.  Again,  the 
injury  was  such  that  a  physical  examination  at  this 
time  would  not  disclose  much,  and  in  the  last  place, 
if  you  have  concluded  definitely  that  there  is  no 
liability  on  the  part  of  your  client,  and  such  exami- 
nation, as  you  suggest,  is  not  for  the  purpose  of 
discussing  in  good  faith  some  reasonable  settlement, 
we  would  not  care  to  consent.  Such  cases  are  not 
our  forte,  but  the  young  lady  is  a  sister  of  our  stenog- 
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rapher  and  naturally  came  to  ns.  We  would  much 
prefer  to  settle  all  such  cases  out  of  court,  if  it  can 
be  done  satisfactorily,  and  we  so  informed  Mr. 
Schulz,  the  manager  of  the  Postal  Telegraph  Com- 
pany, long  ago.  He  considered  the  amount  we  named 
as  reasonable,  if  there  was  any  liability  at  all,  and 
we  also  think  so.  The  young  lady  was  in  the  hospital 
for  some  time,  and  suffered  severely  for  several 
weeks,  besides  being  thrown  out  of  employment  by 
which  she  made  her  living. '* 

Defendant's  counsel  answered  that  they  were  glad 
to  note  that  plaintiff  made  no  claim  for  permanent 
injuries,  and,  while  denying  any  liability,  said  that 
in  view  of  avoiding  the  expense  of  a  trial  they  would 
recommend  that  their  client  settle  the  claim  for  a 
small  sum,  but  would  decline  to  pay  the  amount 
previously  demanded  by  plaintiff.  The  motion  for 
a  new  trial  was  overruled  and  defendant  appeals, 
alleging  as  error  the  giving  of  the  instructions  ex- 
cepted to,  and  the  overruling  of  its  motion  for  a 
new  trial.  Affibmed. 

For  appellant  there  was  a  brief  submitted  over  the 
name  of  Messrs.  Dey,  Hampson  <&  Nelson. 

For  respondent  there  was  a  brief  prepared  and 
submitted  by  Mr.  W.  F.  Magill. 

McBRIDE,  J. — 1,2.  It  is  settled  in  this  state  and 
by  the  great  weight  of  authority  in  other  jurisdictions 
that  the  permanency  of  an  injury  may  be  shown 
under  a  general  allegation  of  damages  without  more 
explicit  pleading:  Sigel  v.  Portland,  R.  L.  <&  P.  Co., 
67  Or.  285  (135  Pac.  866);  13  Cyc.  189,  and  cases 
there  cited.  Counsel  for  defendant  virtually  concede 
this  to  be  the  law,  but  contend  that  plaintiff  is 
estopped  by  her  pleading  to  take  advantage  of  this 
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general  rule.  The  particular  sentence  in  plaintiff's 
complaint  to  which  reference  is  made  in  the  ingenious 
argument  of  counsel  is  this:  After  generally  de- 
scribing her  injuries  and  stating  that  plaintiff's 
**knee  would  be  weak  for  a  long  time,  and  that  the 
patella  will  be  more  liable  to  dislocation  than  before 
said  injury/'  the  complaint  avers  that,  *Hhese  con- 
ditions may  be  of  a  permanent  character."  Counsel 
for  defendant  contend  in  effect  that  plaintiff  should 
be  held  to  have  negatived  thereby  probability  or 
reasonable  certainty.  While  the  allegation  adds 
nothing  which  enlarges  the  scope  of  the  proof  that 
could  legally  have  been  adduced  without  it,  it  does 
not  narrow  or  abridge  it.  There  are  few  words 
having  so  many  distinct  meanings  as  **may."  It 
sometimes  imports  ability,  competency,  possibility, 
or  probability:  Home  Ins.  Co.  v.  Peoria  etc.  Co.,  78 
111.  App.  137-140.  Any  of  these  attributes  to  this 
protean  auxiliary  verb  may  be  true  and  taken  at  its 
full  meaning  without  limiting  the  legal  effect  of  an 
allegation  of  general  damages.  That  which  is  reason- 
ably certain  to  occur  is  surely  possible  or  probable. 
The  pleading,  if  anything,  was  to  the  defendant's 
advantage,  as  it  was  thereby  notified  that  plaintiff 
had  in  contemplation  the  introduction  of  testimony 
concerning  the  permanency  of  her  injuries.  To  con- 
strue the  pleading  as  contended  for  by  counsel  for 
defendant  would  be  to  strain  a  point  so  as  to  attribute 
to  plaintiff's  counsel  the  improbable  intent  to  do 
what  was  no  doubt  furthest  from  his  mind  when  he 
drew  the  pleading,  namely,  to  limit  the  scope  of 
plaintiff 's   recovery. 

The  case  of  Rugemtein  v.  Ottenheimer,  70  Or.  600 
(140  Pac.  747),  is  cited  by  counsel  as  sustaining  the 
contention  of  defendant  here,  but  that  case  does  not, 
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in  onr  opinion,  conflict  with  the  ruling  of  the  Circuit 
Court  in  the  case  at  bar.  There,  the  contention  was 
not  that  the  pleading  was  insufficient  or  that  the 
proof  of  permanent  injury  was  entirely  lacking.  In 
that  case  counsel  for  defendant  asked  this  instruc- 
tion : 

'*  Before  you  are  warranted  in  allowing  the  plain- 
tiff any  sum  by  way  of  compensation  for  any  alleged 
permanent  injuries,  if  you  should  come  to  the  ques- 
tion of  damages,  you  must  be  reasonably  certain, 
from  a  preponderance  of  the  evidence,  that  the  plain- 
tiff has  sustained  permanent  injury  and  disability, 
and  it  is  not  enough  that  you  may  believe  that  a 
permanent  injury  is  possible.'* 

This  instruction  the  trial  court  refused,  and  gave 
nothing  equivalent  to  it,  thus  leaving  the  jury  free 
to  find  damages  upon  the  theory  that  there  might 
be  a  possibility  of  permanent  injury.  All  that  was 
said  by  Mr.  Justice  Burnett  in  that  case  was  with 
reference  to  the  refusal  of  the  court  to  give  the 
instruction  requested. 

The  testimony  of  the  physician  who  attended  the 
plaintiff  in  the  Rugenstein  case  as  to  the  probability 
of  permanent  injury  was  no  stronger  than  the  testi- 
mony of  Dr.  Short  in  the  present  instance,  and  yet 
this  court  held  that  it  was  sufficient  to  go  to  the  jury. 

The  instruction  of  the  court  in  the  present  case, 
as  to  recovery  for  alleged  permanent  injury,  con- 
tained everything  that  the  court  rejected  in  the 
Rugenstein  case,  and  more.  In  fact,  the  principal 
instruction  on  that  subject  was  given  at  the  request 
of  the  defendant,  and  fully  stated  the  law.  What 
was  afterwards  said  by  the  court  only  emphasized 
and  made  more  clear  the  law  as  contained  in  de- 
fendant's request 
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3,4.  Referring  to  the  motion  for  a  new  trial,  it 
may  b<5  said  that  the  refusal  to  grant  a  new  trial 
is  a  matter  in  the  sound  discretion  of  the  court,  and 
will  not  be  reviewed  here,  except  for  an  abuse  of 
that  discretion.  The  statement  plaintiff's  counsel 
made  in  the  course  of  the  negotiations  for  a  settle- 
ment of  plaintiff's  claim,  to  the  effect  that,  *'we  are 
not  making  a  claim  for  serious,  permanent  injury, 
although  our  client  is  not  yet  free  from  pain  or 
inconvenience,''  was  made  pending  an  attempt  to 
compromise  the  case,  and  was  not  binding  either 
upon  the  plaintiff  or  her  attorney  in  case  no  settle- 
ment was  reached.  The  allegation  in  the  complaint 
to  the  effect  that  some  of  plaintiff's  injuries  might 
be  peimanent  was  certainly  some  notice  to  defendant 
that  in  view  of  the  necessity  of  a  lawsuit  plaintiff 
had  changed  her  attitude  in  regard  to  asking  for 
damages  for  permanent  injuries;  or  it  might  even  be 
that  in  the  interval  of  time  between  the  correspond- 
ence and  the  filing  of  the  last  amended  complaint 
plaintiff  had  discovered  that  the  results  of  her  in- 
juries were  of  longer  probable  duration  than  she 
had  at  first  supposed. 

We  find  no  error  in  the  record,  and  the  judgment 
is  affirmed.  Affibmed. 
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Argaed  March  10,  affinned  April  12,  1921. 

HUELBURT  v.  CHRISMAN. 

(197  Pac.  261.) 

Mortgages— Deed  to  Creditor  With  His  Contract  Back  Constitnted 
Mortgage. 

1.  A  deed  to  defendant  executed  by  plaintiff's  mother,  accom- 
panied by  contract  by  defendant  to  sell  the  land  to  plaintiff's 
mother  on  her  paying  him  the  precise  amount  of  her  indebtedness 
to  him  and  half  of  the  taxes,  constituted  a  mortgage. 

Iiimitatioii  of  Actions — Cause  of  Action  for  Bedemption  Arose  in 
Favor  of  Mortgagor  Against  Mortgagee  When  He  Took  Pos- 
session. 

2.  Where  the  mortgagee  of  land  went  into  possession  without 
foreclosure  with  the  consent  of  the  mortgagor,  who  desired  to 
avoid  suit,  immediately  on  his  taking  possession  a  cause  of  .suit  for 
redemption  of  the  land  arose  in  favor  of  the  mortgagor,  and  the 
statute  of  limitations  against  such  cause  of  suit  in  her  favor  be- 
gan to   run  at  once. 

Mortgages— Banning  of  Bedemption  of  Limitation  Statnte  will  not 
be  Interrupted  by  Subsequent  Occurrences. 

3.  The  statute  of  limitations  against  mortgagor's  right  to  re- 
deem the  mortgaged  land  in  the  mortgagee's  possession,  having 
once  begun  to  run,  will  not  be  interrupted  by  subsequent  occur- 
rences. 

Mortgages— Mortgagor  had  Notice  Mortgagee  was  Holding  Other- 
wise Than  as  Mortgagee  in  Possession. 

4.  Where,  under  the  oral  agreement  between  mortgagor  and 
mortgagee,  grantee  under  a  deed  absolute  in  form,  the  mortgagee 
was  to  enter  into  possession  as  absolute  owner  of  the  property, 
the  mortgagor  had  notice  that  he  was  holding  in  some  other  char- 
acter than  that  of  mortgagee  in  possession,  sufficiently  to  initiate 
the  adverse  possession  which,  if  persisted  in  for  ten  years  con- 
tinuously, ripened  into  title  in  fee  simple  in  the  mortgagee,  under 
Section  5,  Or.  L. 

Mortgages — ^Mortgagor  Could  not  have  Brought  Suit  to  Bedeem, 
Unless  Within  Ten  Years  After  Mortgagee  Took  Possession. 

5.  The  right  to  redeem  from  mortgage  being  correlative  to  the 
right  to  foreclose,  a  mortgagor  could  not  have  brought  suit  to  re- 
deem unless  she  commenced  it  within  ten  years  after  the  mortgagee 
took  possession  of  the  premises  by  agreement. 

From  Lane:  James  W.  Hamilton,  Judge. 


1.    Deed  absolute  in  form  with  agreement  to  reconvey  as  mort- 
gage, see  notes  in  17  Am.  Dec.  300;  Ann.  Cas.  19140^  1079. 
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Department  2. 

The  plaintiffs  are  children  of  Mrs.  E.  E.  Cummins. 
The  two  defendants  are  husband  and  wife,  the  former 
of  whom  for  convenience  will  be  treated  herein  as 
the  sole  defendant.  The  complaint  alleges,  in  sub- 
stance, that  on  April  2,  1900,  the  mother  of  the 
plaintiffs  was  the  owner  in  fee  simple  of  certain 
described  lands  in  Lane  County,  and  at  that  time 
was  indebted  to  the  defendant  in  the  sum  of  $4,000, 
to  secure  which  she  delivered  to  him  a  warranty  deed 
conveying  to  him  the  property,  and  that  the  de- 
fendant, at  the  same  time,  for  the  purpose  of  show- 
ing the  nature  of  the  transaction  and  of  protecting 
the  grantor  in  her  rights  in  the  land,  made  a  con- 
tract with  her  whereby  he  agreed  to  convey  it  to 
her  or  her  successors  in  estate  upon  payment  to  him 
of  the  debt,  with  interest.  It  is  said  that  the  deed 
was  recorded  in  the  deed  records  of  Lane  County. 
It  is  further  asserted  that,  soon  after  the  deed  was 
executed,  as  stated,  the  defendant  went  into  pos- 
session of  the  property,  and  has  collected  the  rents, 
issues,  and  profits  thereof,  which  were  to  be  applied 
first  to  the  payment  of  taxes  and  then  to  the  liquida- 
tion of  the  debt  and  interest.  The  plaintiffs  aver 
that  the  defendant  continues  to  occupy  the  premises 
and  refuses  to  account  for  the  income  thereof,  and 
they  allege  on  information  and  belief  that  he  has 
received  enough  from  the  property  to  pay  the  debt 
and  taxes;  that  he  has  never  foreclosed  the  deed, 
which  they  assert  to  be  a  mortgage,  and  that  while 
he  yet  held  under  the  deed,  Mrs.  Cummins  died, 
leaving  the  plaintiffs  as  her  sole  heirs.  They  say 
they  have  made  a  demand  upon  the  defendant  for 
an  accounting  in  respect  to  the  mortgage,  interest, 
taxes,   and  rentals,   and  that  they  have  offered   to 
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redeem  said  premises  by  the  payment  of  all  sums 
formd  due  on  said  mortgage,  and  are  now  willing 
to  pay  the  defendant  any  amount  which  may  be  as- 
certained by  the  court  to  be  due  him.  The  prayer  is 
that  the  deed,  thus  absolute  on  its  face,  be  declared 
to  be  a  mortgage  and  that  they  have  privilege  to 
redeem  the  property. 

The  answer  admits  that  on  April  2,  1900,  Mrs. 
Cummins  was  the  owner  of  the  property,  but  denies 
all  other  allegations  in  the  complaint.  For  further 
defense  it  alleges,  in  substance,  the  giving  of  the 
deed  as  a  conveyance,  and  the  contemporaneous  ex- 
ecution of  an  agreement  between  the  defendant  and 
Mrs.  Cummins  to  the  effect  that  the  defendant  should 
sell  the  property  to  her  on  condition  that  she  should 
pay  the  purchase  price  of  $4,000  on  January  1,  1903, 
with  interest  at  the  rate  of  8  per  cent,  and  one  half 
of  the  taxes  levied  on  the  land;  that,  if  she  should 
fail  in  her  promise  to  pay,  the  agreement  should  be 
forfeited  on  her  part  and  should  be  at  an  end ;  and  that 
she  should  have  possession  of  the  property  as  long  as 
she  observed  the  contract,  but  in  case  of  default  there- 
in she  should  immediately  surrender  possession  of 
the  land  to  the  defendant.  It  is  said,  too,  that  she 
kept  possession  of  the  property  until  the  spring  of 
1901  and  had  failed  to  pay  anything  whatever  on  the 
contract;  and  that  at  that  time,  being  so  in  default, 
she  entered  into  an  additional  agreement  with  the 
defendant  to  the  effect  that  she  delivered  up  the  pos- 
session of  the  real  property  to  him,  released  to  him 
all  claim  she  had  against  it  and  released  and  relin- 
quished all  her  right,  title,  interest,  and  estate  in 
the  realty,  together  with  her  right  to  redeem  the 
same,  and  in  consideration  therefor  the  defendant 
released  her  from  all  claims  he  had  against  her  on 
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account  of  the  contract.  The  defendant  says  that 
the  whole  matter  was  settled  between  them  to  the 
effect  that  he  canceled  the  debt  against  her  and  she 
canceled,  surrendered,  and  released  all  her  estate 
in  the  land  and  delivered  possession  thereof  to  him, 
with  the  agreement  that  he  should  be  and  was  the 
absolute  owner  in  fee  simple  of  the  same,  and  that 
he  took  possession  thereof  as  such  owner  in  fee 
simple,  and  has  had  and  held  possession  of  the  same 
as  such  owner  continuously  ever  since  said  date,  with 
notice  to  and  knowledge  of  Mrs.  Cununins  and  the 
plaintiffs,  without  interruption  or  objection  until 
the  conmiencement  of  this  suit.  The  same  matter  is 
pleaded  as  constituting  adverse  possession  for  more 
than  ten  years,  and  again,  substantially  constituting 
laches  on  the  part  of  the  plaintiffs. 

The  reply  denies  all  of  the  new  matter  in  the  an- 
swer, except  as  alleged  in  the  complaint  and  in  the 
reply.  Further,  plaintiffs  say  that  continuously  from 
the  time  of  making  the  conveyance  to  Chrisman  the 
mother  was  in  poor  health  and  unable  to  attend  to 
any  business,  and  that  when  he  entered  upon  the 
premises  he  did  so  as  a  mortgagee  in  possession,  and 
not  otherwise.  They  say  also  that,  when  the  mother 
died,  the  plaintiff  Boyal  Cummins  was  a  minor  of  the 
age  of  thirteen  years;  that  neither  he  nor  the  other 
plaintiffs  knew  anything  about  the  transaction  be- 
tween their  ancestor  and  the  defendant  until  shortly 
before  the  commencement  of  this  suit;  and  that  all 
of  the  facts  relative  to  the  contents  of  the  contract 
were  kept  from  the  plaintiffs  by  the  defendant,  on 
account  of  which  the  latter  ought  not  to  be  heard 
to  say  in  equity  that  the  plaintiffs  have  been  guilty 
of  laches,  and  ought  to  be  estopped  to  make  the 
defense  of  laches. 
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After  a  trial  the  Circuit  Court  made  findings  of 
fact  and  conclusions  of  law  to  the  effect  that  the 
deed  was  intended  as  a  mortgage  and  was  so  accepted 
by  the  defendant,  and  that  in  pursuance  of  the  oral 
agreement  of  the  spring  of  1901  the  defendant  took 
possession  of  the  property,  claiming  to  be  the  owner 
thereof,  and  ever  since  that  date  has  continuously 
been  in  possession  under  such  claim.  The  conclusion 
was  that  the  plaintiffs'  right  to  maintain  the  suit 
was  barred  by  the  lapse  of  time,  and  the  suit  should 
be  dismissed.  From  the  decree  rendered  accord- 
ingly, the  plaintiffs  appeaL  Affibmed. 

For  appellants  there  was  a  brief  over  the  names 
of  Mr.  C.  A.  Hardy  and  Mr.  C.  N.  Johnston,  with  an 
oral  argument  by  Mr.  Hardy. 

For  respondents  there  was  a  brief  and  an  oral 
argument  by  Mr.  A.  C.  Woodcock. 

BUENETT,  C.  J.— 1.  It  is  a  matter  of  little  diflS- 
culty  to  reach  the  conclusion  that  the  deed,  which 
was  accompanied  by  a  contract  to  sell  the  land  to 
the  mother  of  the  plaintiffs  on  her  paying  to  the 
defendant  the  precise  amount  of  the  indebtedness 
and  one  half  of  the  taxes,  constituted  a  mortgage. 
We  may  arrive  at  that  from  the  answer  of  the  de- 
fendant, together  with  his  own  testimony.  He  says 
in  his  pleading  that,  by  virtue  of  the  oral  agreement 
made  in  the  spring  of  1901,  the  mother  * '  released  her 
right  to  redeem  said  real  property*'  and  that  he 
*' canceled  the  debt  against  said  E.  E.  Cummins." 
These  indicia  appearing  in  the  pleading  of  the  de- 
fendant himself  clearly  show  that  the  transaction 
based  upon  the  deed  and  written  contract  was  a 
mortgage.    The  existence  of  a  debt  to  be  paid  is  one 
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of  the  most  convincing  tests  of  a  mortgage:  Davis 
V.  Fleming,  12  W.  Va.  246;  Bickel  v.  Wessinger,  58 
Or.  98  (113  Pac.  34);  Caro  v.  Wollenberg,  68  Or. 
420  (136  Pac.  866). 

Again,  we  find  the  defendant,  after  recounting  the 
amounts  Mrs.  Cummins  owed  him  upon  some  pre- 
vious mortgages  which  he  held  upon  the  place,  when 
he  was  asked,  ^'Did  you  pay  her  any  money  besides 
what  she  owed  yout*^  saying  in  his  testimony: 

**Yes,  enough  to  make  up  the  difference;  enough 
to  make  what  they  owed  me  $4,000.*' 

Further  he  said:  **I  just  simply  took  the  property 
and  cleared  up  the  debt.*'  He  also  testified  to  the 
effect  that  part  of  the  $4,000  loan  which  he  made  her 
was  represented  by  the  $2,000  which  was  paid.  He 
was  asked,  *'And  you  required  that  the  taxes  be 
cleared  up  out  of  the  money,  didn't  yout"  and  an- 
swered : 

"Yes;  they  were  to  clear  the  record.  • 

*'Q.  So  that  you  would  have  a  mortgage  lien  upon 
the  property  for  $4,000,  treating  the  deed  as  a  mort- 
gage! 

"A.  Yes." 

The  situation,  then,  at  the  time  the  parties  came 
to  make  the  oral  agreement  in  the  spring  of  1901, 
was  clearly  that  of  a  mortgage,  the  terms  of  which 
the  mortgagor  had  failed  to  meet.  The  mortgagee 
at  that  time,  if  he  could  do  so  peaceably,  could  enter 
upon  the  possession  of  the  premises  and  retain  them 
until  the  rents,  issues,  and  profits  thereof  should 
repay  the  debt,  or  the  same  was  otherwise  liquidated. 
The  defendant  is  not  disputed  in  any  wise  in  his 
testimony  about  the  oral  agreement  had  in  the  spring 
of  1901.    He  declares  on  oath  thus: 

100  Or.— 18 
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*'Mrs.  Cummins  came  up  and  she  wanted — she  said 
she  hadn't  got  anything,  practically  speaking,  for 
the  place — enough  to  pay  the  interest  or  taxes;  hut 
she  said  she  had  no  encouragement  to  show,  even 
if  I  let  it  run  over,  or  words  to  that  effect.  She 
wanted  to  ^ive  the  thing  up.  She  didn't  want  to  be 
bothered  with  it,  and  didn't  want  me  to  sue  her  or 
words  along  that  way,  and  wanted  me  to  take  the 
place  over,  and  I  finally  agreed  to  take  the  place  over 
from  her.  •  •  She  wanted  me  to  take  the  place  and 
relieve  her.  So  I  took  it.  That  I  wouldn't  bring 
any  suit  against  her  and  have  trouble.  She  wasn't 
able  to  pay  it.  She  gave  me  possession  of  it.  She 
said  she  wanted  to  give  me  possession  of  it,  and 
wanted  to  be  relieved  of  it,  and  wanted  me  to  accept 
it,  and  I  agreed  to.  •  •  She  wanted  to  be  released, 
and  wanted  to  relieve  me,  to  close  up  the  transaction, 
the  whole  transaction.  I  agreed  to  take  possession  of 
it,  and  did  take  possession  of  it.  •  •  I  certainly  did 
claim  to  be  the  owner. 

''Q.  I  will  ask  you  directly,  when  you  took  posses- 
sion of  the  place,  did  you  take  possession  as  mort- 
gagee! 

**A.  No,  sir.  I  didn't  so  understand  it  at  all.  I 
just  simply  took  it  and  cleared  up  the  debt.  •  • 
I  have  just  held  it  the  same  as  if  I  had  bought  it  of 
somebody  else." 

The  law  governing  this  case  is  well  settled  by  Caro 
V.  Wollenherg,  68  Or.  420  (136  Pac.  866.)  The  prin- 
ciple affecting  the  present  contention  is  there  laid 
down  in  this  language  by  Mr.  Justice  Bean: 

**When  a  mortgagee  enters  into  possession  of  the 
mortgaged  property  under  a  void  loreclosure,  he  is 
presumed  to  hold  as  mortgagee  in  possession,  and 
limitation  does  not  run  in  his  favor,  or  in  favor  of 
his  grantees,  against  a  suit  for  redemption  and  for 
an  accounting  by  the  mortgagor,  which  is  a  continu- 
ing right,  unless  there  is  an  actual  notice  to  the 
mortgagor  that  they  claim  to  hold  in  some  other  right 
adverse  to  the  mortgage." 
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2,3.  It  is  unquestioned  that  the  defendant  went 
into  possession  of  the  property  and  has  maintained 
actual  physical  possession  of  the  same  ever  since. 
Immediately  upon  his  taking  possession,  a  cause  of 
suit  for  redemption  of  the  land  arose  in  favor  of 
Mrs.  Cummins.  The  statute  of  limitations  against 
this  cause  of  suit  in  her  favor  began  to  run  at  once. 
It  is  a  familiar  principle  that  the  statute,  having 
once  begun  to  run,  will  not  be  interrupted  by  subse- 
quent occurrences.  Her  children  stand  in  no  better 
plight  in  that  respect  than  would  Mrs.  Cummins  her- 
self; and  they  did  not  commence  this  suit  within  the 
ten  years  prescribed  for  commencing  a  suit  on  a 
sealed  instrument :  Section  5,  Or.  L. 

4.  Under  the  oral  agreement  of  the  spring  of  1901, 
as  to  which  the  defendant  is  undisputed,  he  was  to 
enter  into  possession  of  the  property  as  the  absolute 
owner  thereof.  Mrs.  Cummins  thus  had  notice  that 
Chrisman  was  holding  ia  some  other  character  than 
that  of  a  mere  mortgagee  in  possession,  within  the 
meaning  of  the  excerpt  from  Caro  v.  Wollenberg,  68 
Or.  420  (136  Pac.  866).  This  claim,  however  ill 
founded  in  law  at  the  time,  was  an  actual  claim  on 
the  part  of  Chrisman  to  be  the  owner  of  the  land 
absolutely  from  that  date  forward.  Of  this  claim 
Mrs.  Cummins  had  full  knowledge.  Indeed,  she 
participated  in  the  promulgation  of  that  claim.  It 
was  sufficient  to  initiate  that  adverse  possession 
which,  if  persisted  in  for  ten  years  continuously, 
ripens  into  title  in  fee  simple  in  the  adverse  claim- 
ant, under  such  precedents  as  Ccmfield  v.  Clark,  17 
Or.  473  (21  Pac.  443,  11  Am.  St.  Eep.  845) ;  Dunnigan 
V.  Wood,  58  Or.  119  (112  Pac.  501) ;  Moore  v.  Fowler, 
58  Or.  292  (114  Pac.  472) ;  Stout  v.  Michelbook,  58 
Or.  372  (114  Pac'  929) ;  Parker  v.  Wolf,  69  Or.  446 
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(138  Pac.  463);  Parker  v.  Kelsey,  82  Or.  334  (161 
Pac.  694);  McKirmey  v.  Hindman,  86  Or.  545  (169 
Pac.  93,  1  A.  L.  R.  1476) ;  Krueger  v.  Brooks,  94  Or. 
119  (184  Pac.  285) ;  Looney  v.  Sears,  94  Or.  690  (185 
Pac.  925,  186  Pac.  548). 

Caro  V.  Wollenberg,  68  Or.  420  (136  Pac.  886, 
[S.  C,  83  Or.  311,  163  Pac.  94]),  is  to  be  distin- 
guished as  to  the  facts  from  the  instant  suit  in  this: 
There  the  erstwhile  mortgagee  avowed  that  he  was 
claiming  under  the  deed,  which  as  he  said  was  given 
in  lieu  of  the  former  mortgage  with  a  defeasance 
effective  on  payment  of  the  old  debt,  which  made  the 
deed  unquestionably  a  mortgage.  Claiming  as  he 
did  under  such  an  instrument,  and  not  otherwise,  his 
possession  was  not  adverse,  as  pointed  out  in  the 
opinion  of  Mr.  Justice  Bean.  Here  the  defendant 
claims,  not  under  the  deed,  which  amounts  to  a 
mortgage,  but  under  the  subsequent  parol  agreement 
that  he  should  from  thenceforward  be  the  owner 
of  the  land.  This,  indeed,  did  not  foreclose  the 
mortgage  or  convey  the  land  to  him,  but  it  did 
operate  to  initiate  an  adverse  claim  of  ownership, 
which,  coupled  with  his  subsequent  hostile  possession 
for  more  than  ten  years,  served  to  vest  title  in  him 
in  fee  simple,  under  the  precedents  cited  above. 

5.  Another  view  of  the  situation  is  that  because 
more  than  ten  years  have  elapsed  since  the  making 
of  the  deed  which  was  in  very  truth  a  mortgage,  the 
defendant  could  not  bring  suit  to  foreclose  his  mort- 
gage: Anderson  v.  Baxter,  4  Or.  105.  The  right  to 
redeem  is  correlative  to  the  right  to  foreclose,  from 
which  arises  the  deduction  that  Mrs.  Cummins,  in 
whose  shoes  stand  the  plaintiffs  here,  could  not  have 
brought  suit  to  redeem  unless  she  commenced  within 
ten   years   after   the   defendant   took  possession   of 
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the  land.  Well  might  she  have  commenced  at  any 
time  within  that  ten  years,  notwithstanding  the  fact 
that  under  the  oral  agreement  Chrisman  had  gone 
into  possession,  claiming  to  own  the  land;  for  it  is 
said  as  early  as  Thompson  v.  Marshall,  21  Or.  171 
(27  Pac.  957),  and  continuously  to  the  present  time, 
that  such  an  instrument  is  a  mortgage,  whatever  the 
parties  themselves  may  have  styled  it,  and  that  with- 
out foreclosing,  the  mortgagee  cannot  obtain  title 
under  his  mortgage.  The  conclusion  is  that,  while 
the  oral  agreement  of  the  spring  of  1901  could  not 
pass  title  or  dispense  with  foreclosure,  it  would 
amount  to  the  initiation  of  an  adverse  claim,  all 
with  the  knowledge  of  the  mortgagor,  which  ulti- 
mately at  the  expiration  of  ten  years  ripened  into 
an  adverse  title  in  fee  simple. 

The  result  is  that  the  decree  of  the  Circuit  Court 
must  be  affirmed.  Affibmed. 

Bean,  Johns  and  Bbown,  JJ.,  concur. 
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EIVEES  V.  PEAED. 

(197  Pac.  264.) 

OoodwlU — ^Evidence  Held  to  Show  Buyer  of  Business  Defjrauded  by 
BCisrepresentation  as  to  Daily  Sales. 

1.  In  an  action  by  the  buyer  of  a  millinery  business  to  rescind 
the  sale  on  account  of  the  seller's  fraud,  evidence  held  to  justify 
finding  that  plaintiff  buyer  was  defrauded,  in  that  defendant  seller 
misrepresented  that   her  sales  amounted  to  some  $50  a  day. 

Trial — Oase  Sbould  be  Submitted  to  Jury  on  Evideiice  Competent  to 
Sustain  Verdict. 

2.  It  is  not  only  the  right,  but  it  is  the  duty,  of  the  court  to 
sustain  motion  for  directed  verdict  in  a  proper  case;  but,  where 
there  is  competent  evidence  to  sustain  the  verdict^  the  case  should 
be  submitted  to  the  jury. 
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OoodwUl— Whether  Bayer  Seeking  to  Beeclnd  Barred  by  Delay  In 
Giying  Notice  After  Discorery  of  Frand  Held  Jury  Question. 

3.  In  an  action  by  the  buyer  of  a  millinery  business  to  rescind 
on  account  of  the  seller's  misrepresentations  that  she  did  a  busi- 
ness of  $50  a  day^  whether  plaintiff  buyer's  delay  of  thirteen  days 
after  discovering  the  fraud  before  giving  notice  to  rescind  was  un- 
reasonable, so  that  he  is  barred  by  his  laches,  held  for  the  jury 
under  the  evidence. 

From  Multnomah:  Habby  H.  Belt,  Judge. 

Department  2. 

"  March  31,  1919,  the  defendant  was  the  owner  of  a 
business  in  the  City  of  Portland,  known  as  '  *  The  Hart 
Millinery"  store. 

Plaintiff  alleges  on  that  date  that  the  defend- 
ant, with  intent  to  deceive  and  defraud,  falsely  and 
fraudulently  represented  to  him  that  the  business 
was  profitable  and  in  a  flourishing  condition  and  the 
daily  sales  would  average  $50 ;  that  relying  upon  such 
statements  and  representations,  he  was  induced  to 
and  did  purchase  the  business  for  which  he  paid  the 
defendant  $950  and  took  possession  and  that  he 
purchased  *'a  new  stock  of  millinery  and  expended 
his  best  efforts  to  make  said  business  a  success"; 
that  in  the  month  of  April,  plaintiff  learned  that  the 
average  daily  sales  were  only  about  $11;  that  upon 
learning  the  true  situation  and  on  April  29,  1919, 
the  plaintiff  tendered  back  the  business  *' agreeing 
to  account  for  any  stock  which  had  been  disposed  of 
by  him  since  the  said  purchase  and  demanded  of  de- 
fendant a  return  to  him  of  the  purchase  price  paid 
therefor."  It  is  then  alleged  that  the  defendant  has 
ignored  the  tender  and  refused  to  return  the  money 
and  that  plaintiff  has  elected  to  rescind  the  sale  and 
tenders  the  business  to  the  defendant,  and  prays  for 
judgment  for  the  purchase  price  with  interest  and 
costs. 
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The  answer  admits  the  execution  of  the  bill  of  sale 
of  the  business  to  the  plaintiff,  and  further  alleges 
that  it  was  made  after  a  thorough  investigation  by 
the  plaintiff  of  the  stock,  fixtures,  and  records  of 
the  daily  sales,  and  denies  all  other  material  allega- 
tions of  the  complaint. 

The  reply  admits  that  ** certain  sale  slips'^  were 
exhibited  but  denies  that  they  were  complete  or  ac- 
curate or  that  the  plaintiff  **had  any  means  of  de- 
termining the  said  average  daily  sales  other  than 
information  thus  furnished  by  defendant.** 

The  cause  was  tried  to  a  jury,  and  after  the  plain- 
tiff had  rested,  the  defendant  filed  a  motion  for  a 
directed  verdict  upon  the  grounds: 

1.  That  **the  wmplaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  that  is,  it  does 
not  state  facts  sufficient  to  constitute  rescission  which 
they  have  brought  here. 

2.  **The  evidence  in  this  case  shows  that  after  they 
had  full  knowledge  of  the  fraud  they  ratified  it  by 
their  acts  and  handled  the  goods  as  their  own, 

3.  **For  the  reason  that  they  have  never  tendered 
or  offered  to  tender  the  stock  which  they  bought, 
back  to  the  defendant.  •  • 

4.  **For  the  reason  that  they  have  not  offered  to 
place  the  defendant  in  statu  quo.  •  •  ** 

The  motion  was  sustained,  and  a  verdict  was 
rendered  for  the  defendant  upon  which  judgment  was 
entered.  After  plaintiff  *s  motion  for  a  new  trial  was 
overruled,  he  appealed,  assigning  as  error  the  sus- 
taining of  defendant's  motion  for  a  directed  verdict 
and  the  overruling  of  the  motion  for  a  new  trial. 

Bevebsed  and  Remanded. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Gebhardt,  Scudder  &  Hendrickson,  with  an 
oral  argument  by  Mr.  J.  H.  Hendrickson. 
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For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Collier  <&  Collier,  with  an  oral  argument  by 
Mr.  H.  E.  CoUier. 

JOHNS,  J. — ^As  a  mUitary  man,  the  plaintiff  may 
have  been  a  good  fighter,  but  he  appears  to  have  been 
a  Iamb  in  the  millinery  business.  Defendant  had  a 
very  small  store  which  she  advertised  for  sale.  Mrs. 
Bamsey  is  a  sister-in-law  of  the  plaintiff  and  claims 
to  have  some  knowledge  of  the  millinery  business. 
Seeing  the  notice,  she  called  at  the  defendant's  store, 
and  then  made  some  little  inquiry  and  investigation 
and  later  returned  with  the  plaintiff.  Both  Eivers 
and  Mrs.  Bamsey  testify  that,  before  the  sale  was 
made,  the  defendant  represented  that  her  business 
was  in  a  flourishing  condition  and  that  her  daily 
sales  would  average  $50  per  day,  with  an  overhead 
expense  of  only  $5  per  day,  and  that  she  exhibited 
to  them  certain  slips  of  the  daily  business  which  with 
others,  that  she  claimed  were  lost  or  missing,  showed 
that  she  was  doing  a  business  of  $50  per  day.  No 
inventory  was  taken,  and  the  evidence  is  not  clear 
as  to  the  actual  value  of  the  stock,  but  it  is  something 
near  $200.  Plaintiff  and  Mrs.  Bamsey  claim  that  in 
making  the  deal  they  attached  but  little  importance 
to  the  value  of  the  stock,  but  that  they  did  rely  upon 
the  statements  and  representations  of  the  defendant 
as  to  the  amount  of  her  daily  business.  There  is 
ample  testimony  from  which  a  jury  could  find  that  the 
defendant  did  make  statements  and  representations 
to  the  plaintiff  that  her  daily  business  would  average 
$50,  with  an  overhead  expense  of  $5  per  day;  that 
such  statements  and  representations  were  false  and 
fraudulent;  that  the  plaintiff  relying  thereon  was 
deceived  and  misled  and  by  reason  thereof  was  in- 
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duced  to  make  the  purchase  and  pay  the  $950.  The 
evidence  is  conclusive  that  he  was  fleeced  in  the  deal 
and  got  but  little,  if  anything,  for  his  money. 

The  defendant  contends  that  the  contract  was 
never  rescinded,  because  the  plaintiff  did  not.  act 
promptly  and  return  or  offer  to  return  the  stock 
which  he  purchased;  that  he  could  not  and  did  not 
offer  to  place  the  defendant  in  statu  quo;  that  after 
the  discovery  of  the  alleged  fraud,  he  continued  in 
the  selling  of  and  dealing  with  the  property  as  his 
own  and  that  he  never  offered  to  return  it  to  the 
defendant.  It  appears  that  the  plaintiff  had  but 
little,  if  any,  business  experience,  and  that  he  did 
not  know  anything  about  the  millinery  business,  and 
that  in  making  the  deal  he  relied  more  or  less  upon 
Mrs.  Eamsey;  that  no  inventory  was  ever  taken  and 
only  a  partial  examination  of  the  records  of  the  pur- 
ported daily  sales  slips  was  ever  made,  and  in  fact, 
that  no  complete  record  of  them  was  ever  kept.  For 
about  a  week  or  ten  days  after  the  deal  was  closed, 
the  weather  was  bad  and  stormy,  and  although  there 
was  only  a  little  business,  that  was  supposed  to  be 
on  account  of  climatic  conditions.  The  testimony  is 
conclusive  that  on  or  about  the  sixteenth  day  and 
for  the  first  time,  the  plaintiff  knew  and  then  realized 
as  the  record  shows,  that  he  had  been  *' stung": 

'*Q.  Now  about  sixteen  days  after  you  went  into 
that  business  had  you  installed  your  new  stock  of 
goods 1 

**A.  Yes.  We  had  bought  from  the  time  we  took 
over  the  store,  we  bought  stock. 

**Q.  After  the  sixteen  days  did  you  make  any  sales 
and  continue  to  build  up  the  business  t 

'*A.  We  did. 

''Q.  Were  you  making  sales  all  the  time? 

^*A.  We  did. 


202  EiVEES  V.  Pbard.  [100  Or. 

'*Q.  How  much  did  your  average  daily  sales 
amount  to  for  the  sixteen  days  and  you  had  dis- 
covered the  fraud! 

*'A.  Same  as  the  second  week;  twelve  or  thirteen 
dollars  a  day;  probably  a  little  more. 

*'Q.  During  the  third  week  you  say  your  sales  were 
about  the  same  as  on  the  second  and  first;  how  were 
they  on  the  fourth  T 

**A.  I  don't  think  we  did  anything  the  fourth  week 
outside  of  two  or  three  or  four  customers.  The  rest 
was  done  by  the  dressmaker  finishing  work  she  had 
took  in. 

**Q.  Now,  also,  did  you  try  to  sell  or  dispose  of 
the  stock  after  you  were  defrauded? 

**A.  I  didn't.    I  sent  it  to  where  I  got  it. 

**Q.  You  mean  to  tell  the  jury  you  had  increased 
the  stock,  that  is,  you  had  sold  out  some  of  the  goods 
and  put  in  other  goods  and  tendered  the  stock  back 
in  the  condition  it  was  at  the  end  of  a  month  t 

*'A.  With  the  increased  stock;  yes. 

"Q.  And  you  continued  in  the  business  after  the 
sixteenth  of  the  month  and  tried  to  make  a  success 
of  it  up  until  the  first? 

'*A.  I  did. 

'*Q.  After  you  discovered  the  fraud! 

^*A.  I  did. 

*'Q.  You  increased  your  stock  and  sold  from  the 
stock  and  conducted  the  business  the  same  thereafter 
as  before! 

^'A.  I  did. 

**Q.  That  is  to  say,  if  your  business  by  your  efforts 
you  had  built  it  up  until  you  were  making  a  hundred 
dollars  a  day,  or  an  attractive  business  satisfactory 
to  you,  you  would  retain  the  business! 

*'A.  I  would  be  in  the  business  still.'* 

As  to  a  conversation  with  the  defendant  Mrs.  Ram- 
sey testified: 

**Q.  Was  there  any  conversation  between  you  as  to 
what  the  maximum  sales  ran,  that  is,  the  largest  day! 

**A.  She  told  me  her  business  was  picking  up,  that 
she  made  $150  one  day.    She  said^  'The  season  is 
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coming  open  now,  I  made  $150.'    That  is  when  she 
increased  the  price  of  her  business.  * ' 

When  asked  whether  she  would  have  continued 
after  the  business  had  increased,  Mrs.  Eamsey  tes- 
tified : 

**No,  I  would  not  have  continued.  •  •  It  takes 
some  months  to  build  up  a  trade  where  it  has  been 
run  down.  *  *  The  business  had  to  be  there.  That  is 
what  we  were  buying  it  for.  I  wasn't  buying  any- 
thing I  had  to  work  for.  I  could  not  afford  to;  I 
would  not  continue.'* 

From  this  evidence  it  is  fair  to  assume  that  on 
April  16th  the  plaintiff  knew  that  he  had  been  de- 
frauded. April  29th,  the  plaintiff  wrote  the  defend- 
ant a  letter  in  which,  among  other  things,  he  said : 

*'As  an  inducement  to  the  purchase  you  repre- 
sented to  me  that  your  average  daily  sales  amounted 
to  $50,  and  it  was  relying  on  this  representation  that 
I  took  over  the  business.  *  *  I  have  since  found  out 
that  this  representation  was  false,  that  your  daily 
sales  averaged  only  about  $11  and  that  the  largest 
day's  business  which  the  store  had  done  amounted 
to  only  $29. ' '  That  he  had  taken  an  inventory  of  the 
stock  and  found  it  to  be  worth  about  $200.  **I  desire 
to  turn  back  the  business,  trade,  fixtures  and  stock 
to  you  and  receive  from  you  the  purchase  price  paid 
by  me.  I  therefore  hereby  tender  you  back  the  said 
business  and  trade  fixtures  together  with  so  much  of 
the  stock  turned  over  to  me  at  the  time  of  the  sale  as 
is  now  unsold  and  agree  to  account  to  you  for  such 
of  this  stock  as  I  have  sold  since  taking  possession 
of  the  store  together  with  whatever  interest  in  the 
lease  of  the  property  I  may  have.  •  •  I  wish  you  to 
understand  that  I  consider  the  sale  of  the  same  to 
be  rescinded  and  demand  an  immediate  repayment 
to  me  of  the  full  amount  of  the  purchase  price  paid. 
Unless  the  matter  can  be  adjusted  in  accordance  with 
the  terms  of  this  letter  by  May  2d,  I  will  be  com- 
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pelled  to  close  the  shop,  store  the  stock  at  your  ex- 
pense and  bring  an  action  to  enforce  my  claim/ ^ 

The  defendant  ignored  and  did  not  acknowledge 
or  recognize  the  receipt  of  this  letter.  It  appears 
that  the  plaintiff  sold  at  least  a  portion  of  the  stock 
which  he  bought  from  the  defendant,  and  that  he 
purchased  other  and  different  goods  and  mingled 
them  with  that  stock,  and  that  he  did  not  make  his 
election  and  serve  the  notice  to  rescind  until  thirteen 
days  after  he  realized  that  he  had  been  defrauded. 
Based  upon  such  facts,  the  defendant  contends  that 
the  laches  of  the  plaintiff  amounts  to  confirmation 
of  the  sale,  and  that  the  plaintiff  cannot  place  her 
in  statu  quo,  and  it  is  very  probable  that  it  was  for 
such  reasons  the  trial  court  sustained  defendant's 
motion  for  a  directed  verdict.  The  question  as  to 
the  length  of  time  in  which  a  contract  for  the  sale  of 
personal  property  may  be  rescinded  after  the  fraud 
has  been  discovered  has  been  the  source  of  much  liti- 
gation and  has  resulted  in  numerous  conflicting  de- 
cisions. When  analyzed,  each  case  has  been  decided 
on  its  own  particular  facts  and  the  surrounding  cir- 
cumstances. Scott  V.  Walton,  32  Or.  460  (52  Pac. 
180),  was  a  suit  to  rescind  an  alleged  fraudulent  sale 
of  real  estate  in  which  this  court  says: 

*'A  party  who  has  been  induced  to  enter  into  a 
contract  by  fraud  has,  upon  its  discovery,  an  election 
of  remedies.  He  may  either  affirm  the  contract,  and 
sue  for  damages,  or  disaffirm  it,  and  be  reinstated  in 
the  position  in  which  he  was  before  it  was  consum- 
mated. These  remedies,  however,  are  not  concur- 
rent, but  wholly  inconsistent.  The  adoption  of  one  is 
the  exclusion  of  the  other.  If  he  desires  to  rescind, 
he  must  act  promptly,  and  return  or  offer  to  return 
what  he  has  received  under  the  contract.  He  cannot 
retain  the  fruits  of  the  contract  awaiting  future  de- 
velopments  to   determine   whether   it   will   be   more 
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profitable  for  him  to  aflSrm  or  disaffirm  it.  Any  delay 
on  his  part,  and  especially  his  remaining  in  posses- 
sion of  the  property  received  by  him  under  the  con- 
tract, and  dealing  with  it  as  his  own,  will  be  evidence 
of  his  intention  to  abide  by  the  contract.^* 

Crosson  v.  Murphey,  31  Or.  114  (49  Pac.  858),  was 
a  suit  **to  rescind  a  contract  for  the  sale  and  deliv- 
ery of  a  quantity  of  merchandise,'*  and  it  was  there 
held: 

*'It  is  a  rule  of  almost  universal  application  that 
where  a  defrauded  party  elects  to  rescind  a  sale  or 
other  contract  he  must  annul  it  as  a  whole,  and  must 
return  the  consideration  received,  so  that  the  parties 
may  be  again,  as  far  as  possible,  on  an  even  foot- 
ing. *  • 

*^The  commencement  of  a  suit  to  rescind  a  contract 
of  sale,  voidable  for  fraud,  three  weeks  after  the 
vendor  discovered  the  fraud,  is  not  such  an  unreason- 
able delay  as  to  warrant  the  inference  of  an  affirm- 
ance of  the  agreement  on  his  part. ' ' 

KoeUer  v.  Dennison,  72  Or.  362  (143  Pac.  649),  was 
a  suit  to  rescind  a  fraudulent  sale  of  a  barber-shop 
in  which  it  was  alleged  that  Dennison  represented 
that  the  shop  would  earn  from  $5  to  $10  a  day  above 
expenses;  that  such  representations  were  false  and 
were  made  to  defraud ;  that  Koehler  '  ^  relying  thereon 
was  induced  to  pay  the  sum  stated  for  the  property ' ' ; 
and  it  is  then  allege^  that  instead  of  clearing  $5  to 
$10,  a  day,  ''he  lost  from  $10  to  $15  a  week.''  The 
opinion  says: 

''The  plaintijff  was  somewhat  tardy  in  offering  to 
return  the  property,  but  when  it  is  kept  in  mind  that 
he  was  trying  to  realize  the  profits  represented, 
which  could  not  at  once  be  determined,  the  delay  in 
demonstrating  the  experiment  was  not  unreason- 
able." 
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Although  it  does  not  appear  from  the  opinion  it- 
self when,  if  ever,  the  notice  to  rescind  was  given, 
the  syllabus  says: 

**A  delay  of  six  weeks  by  the  purchaser  of  a  barber- 
shop, before  offering  to  return  the  property,  during 
which  time  he  was  trying  to  realize  the  profits  which 
the  seller  and  broker  represented  to  him  would  be 
made,  was  not  unreasonable/* 

The  case  was  heard  in  banc.  Although  there  was 
a  vigorous  dissent  opinion  by  one  Justice,  concurred 
in  by  another,  on  the  point  involved  here  the  opinion 
of  the  court  was  approved  by  the  other  five  Justices. 
In  Black  on  Eescission  and  Cancellation,  Volume  2, 
Section  536,  it  is  said: 

**In  order  to  escape  the  imputation  of  laches  in 
this  matter,  it  is  necessary  for  him  (according  to 
the  various  expressions  used  in  the  decisions)  to  act 
*  promptly,'  'with  reasonable  promptness,'  'with  due 
diligence,'  or  at  least  'within  a  reasonable  time'  after 
discovering  the  facts  on  which  his  claim  to  rescind  is 
based.  It  is  probable  that  all  these  phrases,  with 
reference  to  time,  should  be  understood  as  substan- 
tially equivalent  in  meaning.  •  *  And  it  is  held  that 
this  means  that  he  must  not  delay  without  adequate 
cause,  and  that  he  must  proceed  with  his  rescission 
and  his  offer  of  restoration  with  that  measure  of 
promptitude  which  the  nature  of  the  case  and  the 
environment  or  the  circumstances  require  as  man- 
ifesting an  intention  to  treat  what  he  has  received 
under  the  contract  as  the  property  of  the  other  party, 
and  not  as  his  own.  *  *  It  must  be  remembered  that 
a  contract  induced  by  fraud,  false  representations, 
mistakes,  etc.,  is  not  void  but  only  voidable,  and  it  is 
entirely  within  the  right  of  the  injured  party  to  affirm 
it  or  treat  it  as  valid  and  subsisting.  In  this  respect 
he  has  a  choice  or  election,  and  he  should  not  be 
required  to  make  his  decision  instantly.  The  true 
doctrine  is  that,  after  discovering  the  facts  justifying 
rescission,  the  party  is  entitled  to  a  reasonable  time 
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in  which  to  decide  upon  the  course  he  will  take.  But 
this  does  not  mean  that  he  will  be  indulged  in  a 
vacillating  or  hesitating  course  of  conduct,  but  that 
he  must  act  with  such  a  measure  of  promptness  as 
can  fairly  be  called  'reasonable*  with  reference  to  all 
the  circumstances  of  the  particular  case.  Particularly, 
he  must,  if  possible,  avoid  such  a  delay  as  will  make 
the  ensuing  rescission  injurious  to  the  other  party 
or  to  the  intervening  interests  of  third  persons.  He 
must  use  reasonable  diligence  in  ascertaining  the 
facts  which  may  entitle  him  to  rescind,  and  must  act 
so  soon  after  the  discovery  of  them  as  that  the 
opposite  party  will  not  be  unnecessarily  prejudiced 
by  the  delay.** 

Section  538:  *'A  right  of  action  to  rescind  a  con- 
tract for  fraud,  false  representations,  mistake,  or 
other  cause,  does  not  accrue  until  the  injured  party 
acquires  knowledge  of  the  facts  on  which  his  claim 
for  relief  may  be  based.  Hence  accepting  as  estab- 
lished the  rule  that  a  right  of  rescission  must  be  ex- 
ercised with  reasonable  promptness,  the  time  with 
reference  to  which  the  question  of  promptness  must 
be  determined  is  the  time  when  the  party  discovered 
the  facts  entitling  him  to  complain,  and  not  the  time 
when  the  contract  was  made.** 

Section  541:  '^  Whether  or  not  a  person  has  been 
reasonably  prompt  in  exercising  the  right  to  rescind 
a  contract,  or,  on  the  other  hand,  whether  he  is 
chargeable  with  laches  precluding  relief,  is  a  ques- 
tion which  does  not  depend  upon  the  lapse  of  time 
alone,  but  upon  the  lapse  of  time  considered  in  con- 
nection with  the  nature  of  the  contract,  the  situation 
of  the  adverse  party,  and  all  the  circumstances  of  the 
particular  case.** 

Section  542:  **The  purchaser  of  personal  property 
who  desires  to  rescind  the  sale  on  account  of  fraud, 
mistake,  defective  quality,  or  other  cause,  is  required 
to  act  with  reasonable  promptness.  It  is  of  course 
impossible  to  fix  an  absolute  limit  of  time  within 
which  such  action  must  be  taken,  as  each  case  must 
be  governed  by  its  own  circumstances.    But  from  an 


208  BiVERS  v.  Peard.  [100  Or. 

examination  of  the  authorities  it  would  appear  that 
thirty  days  is  about  the  utmost  length  of  time  which 
the  courts  are  disposed  to  allow  to  the  purchaser  for 
this  purpose,  unless  there  are  unusual  circumstances 
in  the  case  excusing  a  longer  delay." 

Section  544:  *'So,  also,  when  the  contract  was  in- 
duced by  false  representations,  the  party  having  the 
right  to  rescind  is  not  to  be  charged  with  laches 
in  respect  to  any  time  which  he  spent  in  testing  or 
trying  the  matter  or  in  endeavoring  to  make  the  facts 
square  with  the  representations.  *  •  Old  age,  phy- 
sical or  mental  weakness,  ignorance,  and  inexperience 
are  also  matters  which  may  be  pleaded  with  greater 
or  less  effect  as  explaining  or  excusing  the  want  of 
prompt  action  in  disaffirming  or  rescinding  a  deed 
or  contract.'* 

Section  546:  **The  defense  of  laches,  interposed  to 
defeat  the  right  to  rescind  a  contract  for  fraud  or 
other  sufficient  cause,  should  not  be  entertained  unless 
it  is  made  to  appear  that  it  would  be  inequitable  to 
deny  it,  and  while  one  seeking  to  rescind  is  ordinarily 
required  to  act  with  reasonable  promptness,  a  liberal 
extension  of  this  rule  is  allowable  where  the  delay 
has  not  been  willful  nor  exercised  for  an  unfair  pur- 
pose. •  *  Thus,  the  right  of  a  vendor  of  personalty 
to  rescind  the  contract  will  not  be  lost,  as  between 
the  parties,  by  a  delay  in  its  exercise  which  is  not 
indicative  of  an  election  not  to  rescind  and  which  is 
not  to  the  injury  of  the  opposite  party.*' 

Section  547:  ^'The  rule  being  well  established  that 
a  party  seeking  to  rescind  a  contract  must  take  the 
proper  steps  in  that  behalf  with  reasonable  prompt- 
ness after  discovering  the  facts  which  entitle  him  to 
resdnd,  or  within  a  reasonable  time,  the  question  of 
what  constitutes  a  'reasonable  time'  for  this  purpose 
is  sometimes  said  to  be  a  mixed  question  of  law  and 
fact,  the  lapse  of  time  being  for  the  court.  But  the 
more  generally  accepted  rule  is  that  the  question 
must  be  left  to  the  determination  of  the  jury  if  the 
facts  are  in  dispute,  or  if  its  determination  must 
depend  upon  matters  put  in  evidence,  such  as  the 
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nature  or  uses  of  the  property  in  question,  any 
usages  or  customs  of  the  trade,  the  motives  of  the 
parties,  the  truth  of  matters  alleged  in  excuse  or 
explanation  of  the  delay  or  other  circumstances.  *  * 
But  on  the  other  hand,  where  there  is  no  dispute  as 
to  the  facts,  the  question  whether  or  not  the  rescind- 
ing party  acted  with  due  promptness,  or  within  a 
reasonable  time,  is  one  of  law  for  the  decision  of  the 
court.  •  *  Such  a  decision  of  the  question  by  the 
court  is  warranted  where  it  can  be  said  that,  under 
no  circumstances  appearing  in  the  evidence,  would 
the  jury  be  justified  in  finding  that  the  rescission  was 
claimed  within  a  reasonable  time,  where  the  delay 
was  so  long  that  no  question  as  to  its  reasonableness 
could  arise  as  to  which  fair-minded  men  might  differ, 
where  the  delay  was  *  palpably*  unreasonable,  where 
the  delay  was  for  such  a  period  of  time  as  to  be 
unquestionably  without  cause  or  excuse,  and  where 
there  is  no  evidence  whatever  to  show  that  so  long  a 
delay  was  necessary  to  the  rescinding  party/* 

Ruling  Case  Law,  Volume  24,  Section  646,  says: 

"And  since  a  sale  is  voidable  only  at  the  o'ption  of 
the  buyer,  to  entitle  him  to  rescind  he  must  act 
promptly  on  the  discovery  of  the  fraud,  and  if  after 
discovering  the  fraud,  he  acquiesces  in  the  sale  either 
by  express  words  or  by  an  unequivocal  act  or  un- 
reasonable delay  he  will  be  deemed  to  have  affirmed 
the  sale  and  he  cannot  afterwards  rescind.  •  *  A 
purchaser  of  a  business  who,  within  a  week,  discovers 
that  the  sale  was  fraudulent  and  offers  to  rescind, 
and,  on  refusal,  tests  the  matter  further  for  two 
months,  and  then  makes  an  absolute  rescission,  is  not 
guilty  of  unwarrantable  delay  in  rescinding  the  sale. '  * 

In  Clark  v.  Wells,  127  Minn.  353  (149  N.  W.  547, 
L.  R.  A.  1916F,  476),  decided  by  the  Supreme  Court 
of  Minnesota,  the  syllabus  says: 

**The  party  who  rescinds  a  contract  on  the  ground 
of  fraud  must,  as  a  general  rule,  place  the  other  party 
in  statu  quo  by  returning  what  he  received;  but  *the 

100  Or.— 14 
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party  guilty  of  the  fraud  is  not  entitled  to  anything 
more  than  substantial  justice,  and  a  fair  opportunity 
to  receive  what  he  parted  with.'  If,  through  the  fault 
of  the  wrongdoer,  the  party  defrauded  is  unable  to 
return  all  the  property  received  in  the  condition  in 
which  he  received  it,  it  is  suflScient,  if  he  restore  the 
property  so  far  as  he  is  able,  and  secure  to  the 
wrongdoer  the  equivalent  of  what  cannot  be  re- 
turned. * ' 

In  Page  on  Contracts,  Volume  1,  Section  352,  it  is 

said: 

**The  fact  that  one  who  has  bought  a  going  busi- 
ness has  sold  a  part  of  the  stock,  does  not  prevent 
him  from  obtaining  rescission  for  fraud  if  he  tenders 
such  of  the  stock  as  is  left,  together  with  his  profits, 
thereon,  and  oflfers  to  make  compensation  for  such 
part  of  the  stock  as  has  been  sold.** 

1.  The  stock  purchased  was  small,  and  to  keep  the 
business  a  going  concern,  in  the  very  nature  of  things 
it  would  have  to  be  replenished  as  daily  sales  were 
made.  Defendant  knew  that  the  plaintiff  purchased 
the  business  for  the  purpose  of  continuing  it  and  she 
was  not  injured  in  the  least  because  he  did  purchase 
new  stock  and  mingled  it  with  the  old.  That  was 
necessary  to  conduct  and  maintain  the  business. 
There  is  ample  evidence  from  which  the  jury  could 
find  that  the  plaintiff  was  defrauded.  He  had  but 
little,  if  any,  business  experience  and  did  not  know 
anything  about  the  millinery  business  and  had  noth- 
ing to  do  with  the  actual  conduct  of  it  after  the 
purchase  was  made. 

2, 3.  It  is  not  only  the  right,  but  it  is  the  duty  of 
the  court  to  sustain  a  motion  for  a  directed  verdict 
in  a  proper  case,  yet  where  there  is  competent  evi- 
dence to  sustain  a  verdict,  the  case  should  be  sub- 
mitted to  the  jury.  Under  all  the  facts  and  circum- 
stances surrounding  the  instant  case,  we  cannot  say, 
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as  a  matter  of  law,  that  a  delay  of  thirteen  days 
before  giving  the  notice  to  rescind  after  the  discovery 
of  the  fraud  was  unreasonable. 

Upon  the  question  here  presented  we  do  not  attach 
any  importance  of  the  lease.  The  plaintiff  testified 
that  it  was  not  assigned  or  delivered  to  him,  and  the 
defendant  ignored  the  notice  to  rescind  and  testified 
that  the  transaction  was  an  absolute  sale  and  made 
in  good  faith.  The  plaintiff  tendered  the  fixtures  and 
all  the  unsold  portion  of  the  stock  and  offered  to 
account  for  all  of  the  stock  which  had  been  sold.  The 
case  should  have  been  submitted  to  the  jury.  The 
judgment  is  reversed  and  remanded. 

Bevebsed  and  Bemanded, 

Bean^  Bbown  and  Habbis,  JJ.,  concur. 


Argaed  March  2,  affirmed  April  12,  1021. 

WYMAN  V.  NOONDAY  MINING  CO. 

(197  Pac.  289.) 

Taxation— Tax  Lien  Sapexlor  to  Pzlor  Mortgage  JAol 

1.  Section  4328,  Or.  L.,  providing  that  tax  liens  shaU  have  prior- 
ity to  and  be  fullj  paid  and  satisfied  before  any  and  every  judg- 
ment, mortgage,  or  other  lien,  etc.,  makes  a  tax  lien  superior  to  a 
prior  mortgage  lien. 


Venne — ^Foraclosore    Proceedings    Properly    Oontinaed    in    Oonnty 
Wlieire  Inatitated,  Deepite  Change  in  Boundary. 

2.  Foreclosure  proceedings  against  a  mining  company  on  account 
of  unpaid  taxes,  instituted  under  Section  4332  et  seq.,  Or.  L.,.were 
properly  continued  in  Douglas  County,  where  instituted,  where  the 
mining  company's  property  was  situated,  despite  Laws  of  1915, 
Chapter  65,  amending  Section  2557,  L.  O.  L.,  to  change  the  bound- 
ary line  between  Lane  and  Douglas  Counties,  so  that  the  property 
was  thereafter  in  Lane  County. 

1.  Validity  and  constmction  of  statute  giving  tax  lien  priority 
over  other  liens,  see  notes  in  Ann.  Oas.  1913B,  520;  Ann.  Oaa. 
1917A,  1079. 

Priority  as  between  purchase-money  mortgage  and  tax  assess- 
ment, see  note  in  Ann.  Oas.  19160^  955. 
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From  Lane:  Geobgb  F.  Skipwoeth,  Judge. 

Department  1. 

This  is  a  suit  by  the  trustee  to  foreclose  a  mort- 
gage upon  the  real  property  of  the  Noonday  Mining 
Company,  a  corporation  formerly  doing  business  in 
Douglas  County,  Oregon,  which  mortgage  was  dated 
October  1,  1897,  and  covered  certain  mining  claims 
then  the  property  of  said  company,  was  duly  recorded 
in  Douglas  County  and  was  given  to  secure  a  bond 
issued  by  said  Noonday  Mining  Company.  It  is 
charged  substantially  in  the  complaint  that  Douglas 
County  levied  void  and  illegal  taxes  upon  said  prop- 
erty for  the  years  1909  to  1913,  inclusive,  and  sold 
the  tax  certificates  to  Guy  Gordon,  who  transferred 
them  to  R.  L.  Whipple ;  that  the  latter  brought  a  pro- 
ceeding to  foreclose  said  certificates  and  in  his  com- 
plaint made  only  the  Noonday  Mining  Company  de- 
fendant ;  that  on  July  21,.  1915,  a  decree  was  rendered 
in  said  proceeding  finding  that  there  was  $139  in  de- 
linquent, unpaid  taxes  due  on  said  certificates  and 
directing  a  foreclosure  sale  of  the  premises  to  satisfy 
the  same;  and  that  thereafter  on  August  20,  1915, 
the  sheriff  of  Douglas  County  made  a  purported  sale 
of  the, premises  to  R.  L.  Whipple  for  the  alleged  sum 
of  $139,  and  executed  and  delivered  to  him  a  deed  to 
the  premises.  Then  follow  allegations  of  a  lease  of 
the  premises  by  Whipple  to  defendant  Coffman,  and 
of  conveyance  from  Whipple  to  Coffman  and  Helli- 
well,  and  averments  that  these  defendants  have  taken 
and  are  taking  large  quantities  of  ore  from  the  tun- 
nels in  said  mine,  of  the  probable  value  of  $8,500,  and 
are  committing  waste  therein  to  the  detriment  of 
plaintiff's  cestuis  que  trustent  and  to  the  destruction 
of  the  value  of  their  security.    Plaintiff  tenders  the 
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amount  of  the  taxes  and  penalties  alleged  to  be  due 
and  prays  for  a  decree  declaring  plaintiff's  mortgage 
to  be  a  first  lien  upon  the  property.  He  also  asks 
that  the  foreclosure  and  sale  of  the  mortgaged  prem- 
ises be  set  aside;  that  the  deed  of  the  sheriff  to 
Whipple  and  that  from  "Whipple  to  Helliwell  and 
Coffman  be  declared  void;  and  that  they  be  required 
to  account  for  the  ore  taken  from  the  premises;  add- 
ing a  request  for  general  equitable  relief. 

The  defendants  after  appropriate  denials,  justify 
under  the  foreclosure  and  sale  and  the  sheriff's  deed 
thereunder. 

There  were  findings  and  decree  for  defendants,  and 
the  plaintiff  appeals.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  WMtten  Swafford. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  J.  8.  Medley  and  Messrs.  Neuner  <&  Wimherly, 
with  oral  arguments  by  Mr,  Medley  and  Mr.  Carl  E^ 
Wimherly. 

McBEIDE,  J. — The  facts  appear  to  be  as  follows: 
That  the  taxes  for  the  years  above  mentioned  were 
regularly  and  legally  assessed  and  were  allowed  to 
become  delinquent;  that  on  August  22,  1911,  the 
sheriff  of  Douglas  County  duly  issued  a  certificate 
of  delinquency  to  Guy  Gordon,  in  consideration  of  the 
sum  of  $9.10,  being  the  amount  then  due  for  delin- 
quent tax  for  1909  and  interest,  penalties,  and  costs 
thereon;  that  Gordon  sold  and  transferred  the  certifi- 
cate to  Whipple,  who  paid  the  taxes  for  the  succeed- 
ing years;  that,  said  property  not  being  redeemed 
within  three  years,  Whipple  on  February  11,  1915, 
filed  in  the  Circuit  Court  for  Douglas   County  his 
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application  for  a  judgment  foreclosing  the  lien  of 
said  certificate  in  the  manner  prescribed  by  law; 
that,  since  the  Noonday  Mining  Company  was  a  non- 
resident corporation  and  had  no  agent  in  the  state 
upon  whom  service  of  summons  could  be  made,  he 
caused  service  to  be  made  by  publication,  and  on  July 
21,  1915,  took  his  default  and  judgment.  It  is  con- 
tended that  this  judgment  does  not  bar  plaintiff, 
because  there  was  no  service  upon  him  and  he  was 
not  made  a  party. 

This  is  a  special  proceeding  in  rem  against  the 
property,  and,  while  it  is  much  less  than  the  old 
practice  of  sale  of  land  for  taxes  without  foreclosure, 
it  resembles  it  in  many  respects.  Previous  to  the 
passage  of  the  act  of  1907  (Laws  1907,  Chap.  267, 
p.  453),  the  only  notice  that  has  been  given  to  any 
delinquent  taxpayer  was  that  contained  in  the  adver- 
tisement of  the  sale  by  the  sheriff;  and  such  is  now 
the  case  in  many  of  the  states,  perhaps  a  majority  of 
them.  A  land  owner  or  his  mortgagee  was  presumed 
to  know  what  property  he  owned  and  to  know  that  it 
was  liable  to  taxation.  In  Minnesota  v.  Central  Trust 
Co.,  94  Fed.  244  (36  C.  C.  A.  214),  Judge  Thayee 
remarks : 

**It  has  been  held  frequently  that  a  tax  lawfully 
imposed  by  the  state  on  its  citizens  is  not  an  ordinary 
debt,  but  is  an  obligation  which  by  its  very  nature 
should  be  regarded  as  paramount  to  all  other  de- 
mands against  the  taxpayer.  *  *  These  decisions  also 
express  a  thought  which  is  generally  prevalent  in 
the  public  mind  that  taxes  levied  by  the  state  for  its 
own  support  are  founded  upon  a  higher  obligation 
than  other  demands.  The  fact  has  also  been  recog- 
nized from  time  immemorial  that  every  sovereignty 
ought  to  be  armed  with  the  requisite  power  to  enforce 
the  collection  of  taxes  without  fail,  and  to  compel  the 
prompt  payment  of  whatever  imposts  it  sees  fit  to 
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levy  for  its  own  support.  In  view  of  that  necessity 
it  has  been  a  common  practice  to  provide  summary 
remedies  for  enforcing  such  demands,  which  have 
been  upheld  by  the  courts  whenever  assailed,  although 
it  is  quite  probable  that  some  of  the  remedies  so  pro- 
vided could  not  have  been  sustained  as  affording  due 
process  of  law,  if  the  proceedings  had  related  to  the 
collection  of  purely  private  debts/* 

1.  It  is  urged  by  counsel  for  plaintiff  that  a  statute 
will  not  be  construed  to  make  a  tax  lien  superior 
to  a  prior  mortgage  lien,  unless  that  intent  is  clearly 
manifested  in  the  act  itself.  The  courts  are  divided 
on  this  question,  but  we  think  that  intent  is  clearly 
manifested  by  the  language  of  our  statute.  Section 
4325,  Or.  L.  ( Olson  *s  Comp.),  provides  that — 

*  *  Such  liens  shall  have  priority  to  and  be  fully  paid 
and  satisfied  before  any  and  every  judgment,  mort- 
gage or  other  lien  or  claim  whatsoever,  except  the 
lien  for  a  tax  for  a  subsequent  year.'* 

This  statute  was  taken  almost  bodily  from  the 
Washington  law,  and  it  has  there  been  held  in  re- 
peated decisions  that  the  language  thus  used  not  only 
makes  a  tax  lien  paramount  to  every  mortgage  or 
other  lien  upon  the  property,  but  that  it  is  unneces- 
sary to  make  such  mortgage  or  lienholders  parties 
to  a  proceeding  to  foreclose  a  tax  certificate :  Darnell 
Mining  <&  Milling  Co.  v.  Ruckles ,  45  Wash.  180  (88 
Pac.  101) ;  Sherman  v.  Schomher,  43  Wash.  330  (86 
Pac.  569) ;  Rowland  v.  Eskeland,  40  Wash.  253   (82 

Pac.  599) ;  Spokane  Falls  S  N.  R.  Co.  v.  Abitz,  38 
Wash.  8  (80  Pac.  192). 

2.  We  are  of  the  opinion  that  the  decree  of  fore- 
closure was  valid  and  effectual  to  bar  plaintiff  in  this 
action,  unless  it  was  rendered  invalid  by  the  act 
changing  the  boundary  line  between  Lane  and  Douglas 
Counties,  whereby  the  premises  in  controversy  were 
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transferred  from  Douglas  County  and  became  a  part 
of  Lane  County.  The  act  in  question  is  Chapter  65 
of  Laws  of  1915,  page  74,  entitled,  "An  act  to  amend 
Section  2557  of  Lord^s  Oregon  Laws  relating  to  the 
boundary  line  between  Lane  and  Douglas  Counties, 
Oregon.*'  It  simply  changed  the  boundary  line  of 
Lane  County,  so  that  it  became  located  farther  south 
than  before,  thereby  taking  in  a  part  of  the  territory 
previously  included  in  Douglas  County.  There  was 
no  provision  for  transfer  of  suits  or  actions  pending, 
relating  to  realty;  nothing  but  a  mere  change  of 
boundary.  The  question  now  arises:  What  became 
of  suits  or  proceedings  pending  in  relation  to  realty 
situated  on  the  included  strip?  This  proceeding  had 
been  *' commenced"  and  was  pending  in  Douglas 
County  when  the  act  went  into  effect,  which  was  on 
May  21,  1915:  Section  51,  Or.  L.;  Burns  v.  White 
Swcm  Co.,  35  Or.  305  (57  Pac.  637) ;  Dutro  v.  Ladd, 
50  Or.  120  (91  Pac.  459).  There  could  be  no  change 
of  venue  under  Section  347  of  the  Code,  for  the  rea- 
son that  the  proceeding  had  been  conmienced  in  the 
proper  county.  The  whole  proceeding  was  either 
annihilated  and  rendered  void  by  the  change  of 
boundary,  or  the  plaintiffs  therein  were  entitled  to 
proceed  to  a  decree  as  though  no  boundary  act  had 
been  passed.  The  situation  is  so  peculiar  and  the 
omissions  in  the  boundary  act  are  so  unusual  that  it 
is  difficult  to  find  precedent  in  the  authorities.  We 
have,  however,  found  a  few  cases  in  point,  and  the 
weight  of  authority  is  to  the  effect  that  where  a 
proceeding  in  equity  relating  to  real  estate  has  been 
commenced  prior  to  the  division  of  a  county  and  no 
provision  is  made  in  the  act  for  a  transfer  to  the 
county  in  which  the  realty  becomes  situated  after  the 
passage  of  the  boundary  act,  the  court  of  the  county 
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where  the  property  was  originally  situated  retains 
jurisdiction  and  may  proceed  with  the  same  effect  as 
if  no  such  change  has  been  made :  Tyrell  v.  Rov/ntree, 
32  U.  S.  (7  Pet.)  464  (8  L.  Ed.  749,  see  also,  Rosens 
U.  S.  Notes);  Arnold  v.  Styles,  2  Blackf.  (Ind.)  391; 
BiLckinghouse  v.  Gregg,  19  Ind.  401 ;  Milk  v.  Kent,  60 
Ind.  226.  See,  also,  Moss  v.  Shear,  25  Cal.  38  (85 
Am.  Dec.  94),  wherein  it  is  held  that  a  change  of 
boundaries  after  a  tax  has  been  assessed  does  not 
affect  the  lien  of  the  tax  on  the  land,  and  that  the 
tax  collector  of  the  old  county  has  power  to  sell  the 
land  to  enforce  the  lien,  without  regard  to  the  change 
of  boundary.  The  plaintiff  in  this  case  seeks  to  as- 
similate the  proceedings  upon  foreclosure  of  a  tax 
certificate  to  those  provided  for  in  cases  of  sales 
upon  decrees  for  the  foreclosure  of  mortgages  and 
other  liens,  but  in  many  particulars  the  procedure 
is  radically  different.  The  law  especially  provides 
that  the  proceedings  shall  be  summary.  No  formal 
answer  is  required  in  case  of  a  defense  to  the  pro- 
ceeding, but  merely  a  ** writing  under  oath"  specify- 
ing *'the  particular  cause  of  objection/*  Thereafter 
it  is  prescribed  that — 

*^The  court  shall  order  and  direct  the  clerk  to  make 
out  and  enter  an  order  for  the  sale  of  such  real  prop- 
erty against  which  such  judgment  and  decree  is  made, 
or  vacate  and  set  aside  the  certificate  of  delinquency, 
or  make  such  other  order,  judgment,  or  decree  as  in 
law  and  equity  may  be  just.  Said  order  shall  be 
signed  by  the  judge,  and  a  certified  copy  of  such 
order,  together  with  a  list  of  the  property  therein 
ordered  sold,  shall  be  delivered  to  the  sheriff  of  the 
county,  and  shall  be  full  and  suflBcient  authority  for 
him  to  proceed  to  sell  said  property,  or  so  much  of 
each  tract  or  lot  as  may  be  necessary,  for  said  sum 
set  forth  in  said  order,  with  interest  and  accruing 
costs,  and  to  take  such  further  steps  in  the  matter 
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as  are  provided  by  law.  The  sheriff  shall,  im- 
mediately after  receiving  the  copy  of  the  order,  judg- 
ment, and  decree  of  the  court,  proceed  to  sell  said 
property  as  provided  in  this  act.  All  sales  shall 
be  made  on  Saturday  between  the  hours  of  10  o'clock 
in  the  morning  and  4  o'clock  in  the  afternoon,  and 
shall  continue  from  day  to  day,  Sundays  excepted, 
during  the  same  hours,  until  all  lots  or  tracts  are 
sold,  after  first  having  given  notice  of  the  time  and 
place  where  such  sale  is  to  take  place  for  ten  days 
successively  by  posting  notices  thereof  in  three  public 
places  in  such  county,  one  of  which  shall  be  in  office 
of  the  tax  collector." 

No  return  of  the  sheriff  is  required,  and  his  deed 
to  the  purchaser  is  made  prima  facie  evidence  that — 

**The  real  estate  conveyed  was  subject  to  taxation 
at  the  time  the  same  was  assessed  in  the  time  and 
manner  required  by  law. 

"That  the  taxes  or  assessments  were  regularly 
levied,  and  were  not  paid  at  any  time  before  the  issu- 
ance of  the  deed. 

''That  the  real  estate  conveyed  had  not  been  re- 
deemed from  the  sale  at  the  date  of  the  deed. 

**That  the  real  estate  was  duly  sold  for  taxes,  as- 
sessments, penalties,  and  costs  as  stated  in  the  deed. 

''That  the  grantee  in  the  deed  was  the  purchaser 
or  assignee  of  the  purchaser. 

"That  the  sale  and  all  antecedent  proceedings  were 
conducted  in  the  manner  required  by  law." 

The  manifest  intent  of  the  statute  was  to  assimilate 
the  proceedings  to  the  summary  methods  of  sale  for 
taxes  under  the  law  previously  existing,  the  pro- 
visions for  foreclosure  by  a  proceeding  in  the  Circuit 
Court  being  merely  an  amelioration  of  the  summary 
methods  therein  prescribed. 

If  delinquent  taxes  are  to  be  collected  at  all,  it  is 
difficult  to  decree  any  effective  method  of  doing  so 


April,  1921.]     Wyman  v.  Noonday  Mininq  Co.  219 

which  would  be  more  lenient  than  that  prescribed  by 
our  present  statutes.  The  delinquent  taxpayer  is 
first  notified  in  writing  of  the  fact  of  delinquency: 
Section  4332,  Or.  L.  Four  months  later  the  sheriff  is 
required  to  post  notice  of  delinquency:  Section  4337, 
Or.  L.  And  six  months  after  delinquency  the  sheriff 
may  recover  the  amount  of  the  tax  from  any  person 
who  offers  to  pay  the  same,  and  issue  a  certificate  of 
delinquency.  After  waiting  three  years,  the  holder 
of  the  certificate  may  bring  a  proceeding  in  the  Cir- 
cuit Court  and  after  sixty  days*  notice  of  service  can 
get  his  decree  of  foreclosure.  After  notice  of  sale 
he  or  some  purchaser  there  may  receive  a  deed  to 
the  property.  Here  is  an  interval  of  nearly  four 
years  between  the  date  of  original  delinquency  and 
the  divestiture  of  title  of  the  owner  by  sale  and  deed. 
Indeed,  the  conveyance  by  the  sheriff  does  not  finally 
settle  the  title,  as  Section  4363  provides  that  any 
person  who  has  not  been  personally  served  with 
notice  or  summons  and  who  has  not  appeared  in  the 
foreclosure  proceedings  may  within  one  year  after  the 
decree  therein  be  allowed  to  appear  and  file  objections 
thereto,  and  if  successful  the  decree  and  all  proceed- 
ings under  it  may  be  set  aside.  The  whole  proceed- 
ing is  statutory  and  i/n  rem,  and  the  usual  methods 
prescribed  in  the  general  statutes  are  not  applicable 
except  so  far  as  they  are  made  so  by  the  act.  Pro- 
ceedings to  foreclose  a  tax  certificate,  while  they  have 
many  of  the  attributes  of  an  ordinary  suit  by  one 
private  person  against  another,  are  in  fact  a  part  of 
the  public  machinery  for  the  collection  of  taxes. 
Subdivision  9  of  Section  4332,  Or.  L.,  makes  the 
county  a  guarantor  of  the  validity  of  tax  certificates, 
and  imposes  upon  it  the  obligation  to  refund  the 
money  paid  therefor,  if  such  certificates  should  be 
adjudged  invalid.    Further,  as  indicating  the  semi- 
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public  character  of  the  proceedings,  the  law,  as  it 
existed  at  the  time  the  tax  foreclosure  proceedings 
involved  in  this  case  were  instituted,  required  the 
county  clerk  to  furnish  to  holders  of  certificates  of 
delinquency,  free  of  expense,  forms  for  summons  and 
forms  of  publication  of  summons  when  required,  and 
further  required  the  district  attorney  to  prosecute 
such  proceedings  on  request  of  the  holder  of  such 
certificates.  In  short,  an  inspection  of  the  act  dis- 
closes that  its  provisions  are  so  different  from  those 
applicable  to  ordinary  foreclosures  and  sales  upon 
execution,  that  the  latter  were  not  in  contemplation 
of  the  legislature  when  the  act  was  passed. 

We  are  of  the  opinion,  therefore,  that  because  this 
proceeding  was  begun  in  Douglas  County  before  the 
boundary  act  was  passed,  the  court  of  that  county 
retained  its  jurisdiction  to  proceed  to  final  decree 
and  sale  without  regard  to  the  change  in  boundary; 
and  that  the  sale  and  conveyance  thereunder  by  the 
sheriff  of  Douglas  County  vested  the  title  to  the  dis- 
puted premises  in  defendant  Whipple,  unencumbered 
by  plaintiff's  mortgage.  This  view  renders  unneces- 
sary a  discussion  of  the  other  points  so  ably  pre- 
sented by  plaintiff's  counsel. 

The  decree  is  aflSrmed.  Affikmed. 

BuBNBTT,  C.  J.,  and  Habbis  and  Bbown,  JJ.,  concur. 
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SALING  V.  FmST  NAT.  BANK. 

(197  Pac.  257.) 

Attac]uneiDt->£yldence  Insufficient  to   Show  Claimant  Made  State- 
ment to  Creditor  Bank  to  Encourage  Making  of  Loan. 

1.  In  suit  to  quiet  title  to  relieve  realty  from  the  lien  of  an 
attachment  issued  in  defendant  bank's  suit  on  a  note  for  money 
loaned  to  plaintiff's  son  by  defendant  under  belief  that  the  son 
owned  the  land  attached  and  then  claimed  by  plaintiff,  evidence 
held  insufficient  to  sho^  that  plaintiff  made  any  statement  to  the 
bank  to  encourage  the  making  of  the  loan  from  which  the  note 
resulted,  or  was  responsible  in  any  way  therefor  to  make  good  the 
charge  of  fraud  against  plaintiff  or  of  collusion  between  him  and 
the  borrower  from  the  bank. 

From  Tillamook;  Gbobgb  E.  Baglby,  Judge. 

Department  2. 

This  is  a  suit  to  quiet  title.  A  decree  was  passed 
in  favor  of  plaintiff.    Defendant  appealed. 

On  July  31,  1918,  the  defendant  herein,  as  plaintiff, 
commenced  an  action  in  the  Circuit  Court  of  the 
State  of  Oregon  for  Tillamook  County,  upon  a  prom- 
issory note  for  $1,000  due  from  one  C.  A.  Saling, 
and  on  the  same  day  a  writ  of  attachment  was 
issued  in  the  action  and  the  property  involved 
was  attached.  This  suit  is  brought  to  relieve  the 
property  from  the  lien  of  the  attachment.  This 
cause  was  before  this  court  upon  a  former  appeal: 
93  Or.  237  (182  Pac.  140).  The  law  of  the  case 
was  practically  settled  in  the  opinion  by  Mr.  Justice 
Bennett.  The  allegations  of  the  second  affirmative 
defense,  which  is  the  only  one  now  involved,  are  set 
out  at  length  in  the  former  opinion.  The  suit  was 
remanded  for  the  purpose  of  a  hearing  upon  the 
question  of  fraud.  The  allegations  in  regard  thereto 
are  in  substance  as  follows : 
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Plaintiff  and  C.  A.  Saling  were  father  and  son. 
About  March  8,  1918,  C.  A.  Saling  came  to  the  bank 
of  the  defendant  and  asked  for  the  loan  of  $1,000. 
He  represented  to  defendant  that  he  had  made  an 
agreement  with  his  father,  the  plaintiff,  whereby  he 
was  buying  his  father  *s  farm,  and  that  he  needed  the 
sum  of  $1,000  to  make  the  first  payment  on  the  same. 
It  was  also  represented  to  defendant  that  the  farm 
had  twenty-two  cows  on  it;  that  C.  A.  Saling  was 
purchasing  the  farm  and  dairy  equipment;  that  the 
milking  season  was  ahead,  and  that  within  six  months 
he  could  easily  pay  back  the  loan  of  $1,000.  Belying 
on  such  representations,  defendant  loaned  C.  A.  Sal- 
ing the  sum  of  $1,000.  The  answer  further  charges 
the  plaintiff  with  fraud,  collusion,  and  conspiracy,  en- 
gaged in  by  himself  and  his  son  for  the  purpose  of 
cheating  and  defrauding  defendant  out  of  the  sum  of 
$1,000,  and  that  plaintiff  received  the  $1,000  without 
furnishing  any  consideration  therefor.       Ajpfirmbd. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Talmage,  Claussen  (&  Mannix,  with  oral  argu- 
ments by  Mr.  C.  W.  Talmage  and  Mr.  Joseph  Mannix. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Geo.  P.  Winslow  and  Mr.  H.  T.  Botts. 

BEAN,  J. — 1.  It  appears  that  C.  A.  Saling  made  a 
contract  with  his  father  to  purchase  the  farm  for 
$17,000  and  borrowed  $1,000  from  the  defendant  bank 
to  make  the  first  payment.  A  deed  was  executed  by 
W.  A.  Saling  and  wife  to  C.  A.  Saling  on  March  9, 
1918,  and  recorded  March  18,  1918.  The  plan  was 
for  C.  A.  Saling  to  obtain  a  federal  farm  loan,  and 
pay  his  father  $4,000  more  and  execute  a  second  mort- 
gage for  the  balance.    Notes  and  a  mortgage  were 
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executed  by  C.  A.  Saling  to  W.  A.  Saling,  but  the 
mortgage  was  not  recorded.  W,  A.  Saling  placed  the 
documents  in  the  defendant  bank.  An  application  for 
such  a  loan  of  $8,000  was  made  by  C.  A.  Saling,  but 
was  approved  for  only  about  $4,000.  No  loan  was 
obtained.  About  July  16,  1918,  C.  A.  Saling  seems 
to  have  abandoned  the  deal  and  deeded  the  property 
back  to  his  father,  and  so  informed  the  bank.  When 
the  negotiations  were  pending  between  plaintiff  and 
his  son,  the  senior  Saling  inquired  of  the  bank  if  his 
son  had  any  money  there.  This  was  after  C.  A.  Sal- 
ing had  made  arrangements  with  the  bank  for  the 
loan  of  $1,000,  but  the  transaction  was  not  then 
completed.  The  officer  of  the  bank  declined  to  give 
the  old  gentleman  any  information  in  regard  to  the 
matter,  and  did  not  make  any  inquiry  of  W.  A.  Sal- 
ing as  to  the  kind  of  purchase  the  son  was  making. 
The  bank  did  not  know  anything  about  the  agreement 
between  the  father  and  son  except  what  C.  A.  Saling 
told  its  officer.  It  appeared  to  trust  the  whole  matter 
to  the  honesty  and  ability  to  pay  of  C.  A.  Saling. 
The  officer  of  the  bank  was  informed  that  the  $1,000 
loan  was  to  make  the  first  payment  for  the  farm,  and 
knew  that  C.  A.  Saling  would  owe  the  balance.  C.  A. 
Saling  had  obtained  small  loans  of  the  bank  before 
that  time.  The  evidence  does  not  sustain  the  charge 
of  fraud  against  plaintiff,  nor  show  that  there  was 
any  collusion  between  plaintiff  and  C.  A.  Saling  to 
defraud  defendant.  Mr.  W.  J.  Eiechers,  cashier  of 
the  bank,  testified  as  follows  upon  inquiry  in  regard 
to  the  loan: 

''A.  Charley  Saling  called  at  the  bank  several  days 
before  the  loan  was  made,  and  he  and  I  talked  about 
the  loan;  that  is,  he  wanted  to  know  if  he  could  get 
the  money.  Do  you  want  me  to  state  in  full  our  con- 
versation! 
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**Q.  Yes,  sir;  state  your  conversation  at  that  time. 

**A.  I  asked  him  what  he  was — ^I  don't  believe  I 
asked  him  either.  I  think  he  told  me  that  he  was 
going  to  buy  his  father's  farm,  and  that  his  father 
was  going  to  or  was  giving  him  all  kinds  of  time 
and  easy  terms,  and  he  wanted  to  borrow  one  thou- 
sand dollars  to  pay  down  to  his  father;  and  he  at 
that  time  felt  in  six  months  he  could  pay  most  of  it 
back.  He  said  that  he  had  twenty-two  cows  to  milk, 
and  that  the  producing  season  was  right  ahead  of 
him,  and  that  in  six  months  he  could  pay  most  of  that 
loan;  and  I  told  him  if  he  could  not  pay  all  of  it  in 
six  months  that  if  he  paid  the  most  of  it  that  we 
would  renew  the  balance  at  the  end  of  six  months." 

It  does  not  appear  that  the  plaintiff  made  any  state- 
ment to  the  bank  to  encourage  the  making  of  the  loan, 
or  was  responsible  in  any  way  therefor.  The  other 
questions  in  the  case  were  disposed  of  by  the  former 
opinion. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Apfibmed. 

Btjbnbtt,  C.  J.,  and  Johns  and  Bbown,  JJ.,  concur. 


Argued  March  15^  affirmed  April  19,  ld21« 

WESTFALL  v.  WESTFALL. 

(197  Pac.  271.) 

Marriage— In  a  Suit  to  Annul,  Evidence  Held  to  Show  Plaintiff 
Knew  of  Defendant's  Pregnancy  at  Time  of  MairUge. 
1.  In  a  husband's  suit  to  ennui  a  marriage  for  wife's  fraud  in 
concealing  the  fact  that  at  time  of  marriage  she  was  pregnant  by 
another,  evidence  held  to  show  that  plaintiff  knew  of  such  fact  at 
time  of  marriage,  having  previously  sought  to  have  an  abortion 
performed. 

1.    Concealment  of  unchastity  as  ground  for  annulment  of  mar- 
riage, see  note  in  Ann.  Oas.  19UG,  1291. 
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MartlAge — Sexual  Oommerce  Between  Hntfbaad  ajid  Wife  Prior  to 
Marriage  Held  Bar  to  Suit  for  Annulment  for  Fraud. 
2.  In  a  husband's  suit  under  Sections  503,  9722,  Or.  L.,  to  annul 
a  marriage  for  wife's  fraud  in  concealing  her  pregnancy  by  an- 
other, where  the  evidence  showed  sexual  intercourse  between  par- 
ties prior  to  the  marriage,  the  husband  was  precluded  from  relief 
by  general  rule  of  law  that  sexual  commerce  between  man  and 
woman  before  marriage  bars  suit  for  relief  for  such  fraud  regard- 
less of  the  paternity  of  offspring. 

Marriagfr— Equity  will  not  Annul  a  Marriage  for  Wife's  Oonceal- 
ment  of  Pregnancy  Wliere  the  Parties  have  Intercourse  Before 
Marriage. 

8.  Where  plaintiff,  twenty-six  years  old,  has  sexual  intercourse 
with  delinquent  girl  of  seventeen,  and  later  weds  her,  and  four 
weeks  after  marriage  a  child  is  born,  he  cannot  come  into  a  court 
of  conscience  and  obtain  annulment  by  alleging  fraud  by  reason  of 
concealment  of  her  pregnancy  from  him. 

Divorce— Will  be  Decreed  Only  by  Proper  Authority  Because  Di- 
vorce is  to  the  Public  Detriment. 

4.  Divorce,  being  prima  facie  to  the  public  detriment,  it  is  suf- 
fered only  in  those  special  cases  where  it  is  decreed  by  proper 
authority. 

Bastards— Testimony  of  Either  Hui^and  or  Wife  will  not  be  Be- 
ceived  to  Overcome  Presumption  of  Legitimacy  of  Offspring. 

5.  The  presumption  of  law  that  a  "child  bom  in  lawful  wed- 
lock, there  being  no  divorce  from  bed  or  board,  is  legitimate"  (Sec- 
tion 799,  paragraph  32,  Or.  L.),  is  not  overcome  by  wife's  ad- 
mission of  sexual  intercourse  with  another,  and  "that  the  issue  of 
a  wife  cohabiting  with  husband  who  is  not  impotent  is  legitimate" 
is  made  a  conclusive  presumption  by  Section  798,  paragraph  6,  and 
testimony  of  neither  wife  nor  husband  is  competent  to  overcome 
presumption  of  legitimacy. 

Marriage— Evidence  Held  InsuilLcient  for  Annulment. 

6.  In  a  suit  to  annul  a  marriage  for  wife's  concealment  of  preg< 
nancy,  evidence  independent  of  the  presumption  of  legitimacy  of 
child  born  in  lawful  wedlock,  and  other  presumptions  in  favor  of 
defendant,  held  not  to  make  out  a  case  for  annulment. 

From  Yamhill:  Habby  H.  Belt,  Judge. 

Department  1. 

In  this  proceeding  the  plaintiff  seeks  relief  in  a 
court  of  equity,  for  the  annulment  of  the  marriage 
contract  with  defendant,  on  the  ground  of  fraud.    He 

5.    Admissibility  of  evidence  of  illicit  intercourse  by  mother  of 
child  born  in  lawful  wedlock  on  issue  of  its  legitimacy,  see  note  in 
Ann.  Oas.  1916 A,  1187. 
100  Or.— 15 
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complains  that  at  the  time  of  marriage  defendant  was 
pregnant  with  child,  which  fact  she  concealed.  Briefly, 
the  facts  are: 

Harvey  A.  Westfall,  of  the  age  of  26  years,  plain- 
tiff and  appellant,  on  the  thirteenth  day  of  January, 
1920,  married  Florence  Elma  Wood,  17  years  of  age. 
A  girl  babe  was  bom  to  the  wife  on  February  12, 
1920.  Plaintiff  cared  for  her  for  eight  days  there- 
after, and  she  was  then  taken  to  her  father  *s  home. 
Her  husband  forthwith  instituted  divorce  proceed- 
ings in  the  Circuit  Court  of  the  State  of  Oregon 
in  and  for  Yamhill  Coimty. 

Plaintiff  alleges,  among  other  things,  that  **  plaintiff 
and  defendant,  with  the  consent  of  the  defendant's 
mother,  were  legally  married  to  each  other;  that  in 
May,  1919,  the  defendant  became  pregnant  with  child 
by  one  P.  Ditmar,  and  was  pregnant  with  child  at 
the  time  of  the  engagement  and  marriage  of  the  plain- 
tiff and  defendant ;  that  plaintiff  was  entirely  ignorant 
of  such  fact,  and  the  defendant  fraudulently  concealed 
the  fact  from  plaintiff,  but  led  him  to  believe  that  she 
was  a  girl  of  good  character ;  that  thereafter,  and  on 
the  twelfth  day  of  February,  1920,  the  defendant  gave 
birth  to  a  fully  developed  girl  baby;  that  after  the 
birth  of  the  child,  defendant  admitted  to  plaintiff  that 
one  P.  Ditmar  was  its  father,  and  that  she  had  con- 
cealed the  fact  of  her  pregnancy  from  the  plaintiff. '• 

The  defendant,  answering,  ''admits  that  she  was 
pregnant  with  child  at  the  time  of  the  engagement  and 
marriage  of  the  plaintiff  and  defendant,''  but  she 
alleges  ''that  the  plaintiff  had  full  and  complete 
knowledge  of  all  the  facts  and  circumstances  con- 
nected with  said  pregnant  condition  of  the  defendant 
prior  to  their  marriage." 
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The  record  shows  that  after  they  were  married  they 
stayed  at  her  mother's  abode  for  a  few  nights,  but 
thereafter  lived  at  his  father's  home  with  his  father's 
family,  consisting  of  his  mother,  two  sisters  and  a 
brother;  that  the  wife  became  ill  on  the  night  of  Feb- 
ruary 12,  1920;  that  a  doctor  was  called;  that  on  his 
arrival  the  doctor  made  an  examination  and  told 
plaintiff  a  child  was  about  to  be  bom;  that  no 
preparation  had  been  made  by  way  of  clothing,  or 
otherwise,  for  the  advent  of  the  child. 

Plaintiff  and  defendant  testified  that  they  com- 
menced keeping  company  in  September,  1919,  and  that 
he  visited  her  frequently  until  the  time  of  their  mar- 
riage. Plaintiff  further  testified  that  after  marriage 
he  slept  continuously  with  his  wife  and  had  sexual 
intercourse  with  her  until  within  a  week  prior  to 
the  birth  of  the  baby,  and  entertained  no  suspicion  of 
her  pregnancy.  He  claimed  that  his  first  knowledge 
of  her  pregnancy  by  Ditmar  was  an  hour  after  the 
child  was  bom. 

Plaintiff's  mother  and  sister  testified  that  about 
one  hour  after  the  birth  of  the  baby  the  defendant 
''begged  him  [plaintiff]  to  knock  her  [defendant]  in 
the  head  for  deceiving  him";  that  after  hearing  this 
they  promptly  went  on  their  way  to  rest.  Defendant 
stoutly  denies  making  such  statement,  and  says  that 
she  was  under  the  influence  of  chloroform,  and  re- 
membered nothing  until  about  6  o'clock  a.  m. 

Defendant  testified  that  her  seventeenth  birthday 
was  in  July,  1919;  that  she  commenced  keeping  com- 
pany with  plaintiff  in  September  thereafter;  that  he 
first  took  her  to  the  State  Fair;  afterwards  to  Mc- 
Minnville;  that  they  had  sexual  intercourse  prior  to 
her  promise  to  marry  him;  that  he  visited  her  fre- 
quently; that  he  proposed  marriage;  that  prior  to 
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their  marriage  she  told  him  of  her  relations  with 
Ditmar,  which  occurred  in  the  month  of  May,  1919, 
when  she  was  a  school  girl  of  the  age  of  sixteen 
years;  that  she  told  the  plaintiff  of  her  delinquency 
because  she  thought  he  should  know.    She  testified : 

''I  told  him  I  thought  I  was  pregnant,  and  told  him 
of  my  relations  with  Ditmar.  He  said  it  [pregnancy] 
would  have  showed  up  if  it  had  been  Ditmar 's.  It 
had  been  too  long  since  I  had  been  going  with  Ditmar. 

*'Q.  What,  if  any  reason  did  you  give  him  that  you 
thought  you  were  pregnant  from  Ditmar  at  that  timet 

'*A.  I  thought  if  I  was  pregnant  with  Ditmar  I 
didn't  think  he  would  want  me. 

^  *  Q.  What  reason,  if  any,  did  you  give  him  why  you 
thought  you  were  pregnant? 

*'A.  Because  I  had  had  no  menses  since  October. 

'^Q.  Did  you  tell  him  that  t 

''A.  Yes. 

*'Q.'  What  did  he  say! 

**A.  He  said  if  it  had  been  Ditmar 's  it  would  have 
showed  up  before  that. 

'*Q.  What  else  before  you  promised  him  *  *  did 
he  make  you  promise! 

'*A.  That  I  would  be  true  to  him,  to  Harvey. 

**Q.  You  couldn't  state,  if  you  know,  how  many 
times  approximately  your  husband  Harvey  Westfall 
had  sexual  intercourse  with  you  prior  to  your  mar- 
riage 1 

'*A.  Several. 

^'Q.  Now,  why  were  yoti  married  when  you  were! 

**A.  Because  I  thought  I  was  pregnant  from  him." 

« 

She  testified  that  plaintiff  said  it  better  to  wait 
until  spring,  while  she  believed  that  the  sooner  they 
were  married  the  better  on  account  of  her  condition, 
but  thought  her  pregnancy  was  due  to  Harvey.  She 
further  testified  that  before  the  child  was  bom'  she 
told  her  husband  that  if  it  was  a  nine-months '  baby  it 
was  Percy  Ditmar 's;  that  after  the  baby  came  he 
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put  his  arms  around  her,  kissed  her,  and,  as  is  ad- 
mitted by  all,  slept  with  her  during  the  eight  days 
that  she  remained  in  the  house  of  his  father  after  the 
birth  of  the  child.  She  further  testified  that  prior  to 
their  marriage  plaintiff  made  a  visit  to  Dr.  Wood  of 
McMinnville  for  the  purpose  of  having  an  abortion 
committed  upon  her  body ;  that  plaintiff  told  her  upon 
his  return  that  he  ''went  to  see  Old  Doc  Wood,'^  who 
said  **it  would  be  a  penitentiary  offense  for  both  of 
them  and  he  didn^t  do  that  kind  of  work;'*  that  she 
didn't  have  to  change  her  dressing  in  any  way  prior 
to  the  birth  of  the  child  on  account  of  being  pregnant 
and  that  she  was  ''able  to  work  and  move  about  in 
the  same  manner  that  she  was  prior  to  that  time;*' 
that  she  wore  a  corset  but  did  not  lace  it,  and  had 
no  symptoms  of  pregnancy  prior  to  October;  also, 
that  she  did  not  expect  the  child  before  June. 

Dr.  J.  T.  Wood,  a  physician  of  McMinnville,  testi- 
fied, upon  the  part  of  defendant,  that  the  plaintiff 
came  to  him  in  November  or  December,  1919,  and 
that: 

"He  told  me  he  was  in  trouble  with  some  girl;  he 
didn't  tell  me  what  girl  or  anything  about  it;  he  said 
it  was  a  girl,  and  that  they  thought  a  lot  of  each 
other,  and  that  sort  of  thing,  and  were  not  ready  to 
get  married,  and  wanted  to  know  if  I  could  help  them 
out  of  such  a  case. 

"Q.  What  did  you  tell  him! 

"A.  I  told  him  I  couldn't  do  that;  I  didn't  think 
it  was  the  best  thing,  even  if  he  had  it  done  some- 
where else;  I  told  him  the  best  thing  to  do  was  to 
marry  the  girl.  If  he  liked  the  girl  and  was  satisfied 
he  was  responsible  for  her  condfition,  the  best  thing 
was  to  go  and  marry  her.  *  • 

"The  Court:  Do  you  feel  positive  now  in  your  re- 
membrance of  this  thing  that  he  mentioned  anything 
about  marriage! 
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"A.  Now,  I  will  put  it  this  way,  Judge.  I  think 
that  he  mentioned  they  expected  to  get  married;  any- 
way, I  told  him  that  was  the  best  thing  to  do. 

**The  Court:  You  are  positive  of  that! 

**A.  Oh,  I  loiow  that.  Toward  the  end  of  the  thing 
he  said,  *I  suppose  your  advice  is  best.  •  •  ^  1 
wouldnH  positively  swear  he  said  first  he  intended  to 
marry,  or  it  was  after  I  suggested  he  should  marry 
her,  but  he  did  say  he  intended  to  marry  the  girl  but 
was  not  yet  ready  to  marry  her.'' 

Defendant's  mother  testified  that  after  the  birth  of 
the  child  she  said  to  plaintiff:  ** Harvey,  did  you  know 
about  this  1 ' '  and  he  said :  *  *  Yes,  but  I  didn  't  think  it 
would  be  quite  so  soon." 

*'Q.  What  were  you  speaking  about  when  you  said, 
'Did  you  know  this't 
**A.  I  was  speaking  about  the  baby." 

Plaintiff  admitted  that  he  called  upon  Dr.  Wood  for 
the  purpose  of  arranging  for  an  operation,  and  testi- 
fied that  the  doctor  refused,  saying  that  it  would  be 
a  penitentiary  offense  for  each.  He  said,  however, 
that  it  was  not  for  the  purpose  of  having  a  criminal 
operation  performed  upon  the  defendant,  but  upon 
a  female  relative. 

**Q.  What  girl  was  it  fort 

**A.  For  a  near  relative  of  my  family  that  is  now 
in  the  Feeble-minded  Home." 

Pregnancy  occurred  in  May  and  defendant  testified 
that  she  ceased  menstruating  in  October.  The  lower 
court  thought  this  fact  important  and  admitted  expert 
medical  evidence  concerning  the  likelihood  of  her 
story.  Plaintiff's  physician,  being  recalled  at  the  re- 
quest of  the  court,  testified: 

**  There  are  lots  of  women  who  will  be  five  months 
pregnant  and  not  realize  that  they  are  pregnant" 
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He  also  testified  that: 

**A   few  women  will  menstruate   throughout  the  ^ 
period    occasionally;    that   is    exceptional;    and   fre-    ^ 
quently  they  will  menstruate  for  two  or  three  months 
«ild^ccasionally  for  five  or  six  months  through  the 
period.'' 

Among  the  facts  found  by  the  court  are  the  fol- 
lowing : 

* '  That  the  plaintiff  is  of  the  age  of  26  years  and  the 
defendant  of  the  age  of  17  years. 

''That  heretofore,  to  wit,  on  the  fifteenth  day  of 
January,  1920,  at  McMinnville,  Yamhill  County, 
Oregon,  the  plaintiff  and  the  defendant,  with  the 
consent  of  the  defendant's  mother,  were  lawfully  mar- 
ried to  each  other,  and  ever  since  have  been,  and  now 
are,  lawful  husband  and  wife. 

"That  the  defendant  was  and  is  not  guilty  of  any 
fraud,  fraudulent  representation,  fraudulent  conceal- 
ment, or  deceit  practiced  upon  the  plaintiff,  and  that 
plaintiff's  engagement  and  marriage  to  the  defendant 
was  made  and  executed  by  the  plamtiff  with  full  and 
complete  knowledge  of  all  the  facts  and  circumstances 
surrounding  and  connected  with  the  condition  of  the 
defendant  with  reference  to  pregnancy  before  the 
marriage  of  plaintiff  and  defendant,  the  plaintiff  hav- 
ing full  knowledge  of  defendant's  pregnant  condition 
in  November,  1919,  at  the  time  of  the  engagement  of 
plaintiff  and  defendant  to  marry. 

''That  prior  to  tiie  marriage  of  plaintiff  ana  de- 
fendant, the  plaintiff  had  sexual  intercourse  with  the 
defendant ' ' 

From  a  decree  based  upon  the  findings  of  fact  and 
conclusions  of  law,  dismissing  plaintiff's  suit,  he  ap- 
pealed to  this  court,  assigning  as  error: 

"That  the  court  erred  in  dismissing  plaintiff's  suit. 

* '  That  the  court  erred  in  not  annulling  the  marriage 
on  the  grounds  of  fraud  practiced  upon  the  appel- 
lant." 

Affirmed. 
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For  appellant  there  was  a  brief  with  oral  ail- 
ments by  Mr.  Frank  Holmes  and  Mr.  E.  V.  LUtlefield. 

For  re8]>ondent  there  was  a  brief  over  the  name  of 
Messrs.  Vinton  A  Tooze,  with  an  oral  ar^roment  by 
Mr.  Walter  L.  Tooze,  Jr. 

BROWN,  J. — ^We  have  set  down  the  facts  at  some 
length  in  the  statement  for  the  reason  that  this  case 
is  ont  of  the  ordinary.  The  contradictory  statements 
of  plaintiff  and  defendant  raise  questions  of  veracity. 
Whom  shall  we  believe t    It  has  been  written  that: 

*' There  is  no  standard  by  which  the  weight  of  con- 
flicting evidence  can  be  ascertained." 

If  the  controlling  facts  in  the  case  at  bar  are  fnlly 
comprehended,  the  application  of  the  law  presents  no 
serious  problem.  Plaintiff  charges  his  wife  with  preg- 
nancy by  a  third  person  at  marriage,  and  with  con- 
cealment. Defendant  admits  pregnancy,  but  denies 
concealment.  Plaintiff  was  a  man  26  years  old  at  the 
time  of  his  marriage.  The  girl  was  17  and  a  delin- 
quent child  under  the  statute  of  this  state,  because  of 
the  fact  that  when  a  school  girl  she  morally  slipped, 
by  having  improper  relations  with  one  P.  Ditmar,  a 
young  man  of  the  neighborhood.  She,  likewise,  had  had 
intercourse  with  the  plaintiff.  She  says,  and  it  is  pos- 
sible, that  conception  took  place  without  her  knowl- 
edge. Nature  delayed  in  evidencing  its  warning  until 
October,  when  her  menses  ceased.  Expert  medical 
testimony  of  record  corroborates  the  probability  of 
the  girPs  story.  Prior  to  the  appearance  of  symp- 
toms of  pregnancy,  she  kept  company  with  plaintiff, 
and  had  sexual  commerce  with  him.  Some  time  after 
the  passing  of  the  month  of  October,  plaintiff  pro- 
posed marriage.  Defendant  advised  him  of  her  fears 
as  to  her  condition.    Plaintiff  insisted  that  he  did  not 
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believe  the  child  could  be  Ditmar's,  who  she  ad- 
mitted had  seduced  her,  on  account  of  her  menses  not 
ceasing  prior  to  October.  At  any  rate  he  knew,  or 
had  good  reason  to  know,  that  the  girl  whom  he  mar- 
ried was  pregnant  with  child.  By  his  own  act  of 
carnal  knowledge  of  that  girl  who  was  at  that  time 
17,  Westfall  committed  the  crime  of  contributing  to 
the  delinquency  of  a  minor,  in  flagrant  violation  of 
the  provisions  of  our  Criminal  Code,  Section  2150, 
Or.  L.  He  also  committed  a  crime  by  attempting  to 
procure  an  abortion  to  be  performed  upon  her. 
Beyond  all  question  he  sought  the  services  of  a  phy- 
sician for  the  purpose  of  killing  an  unborn  babe.  The 
physician  swore  to  the  fact,  plaintiff's  wife  testified 
to  it,  and  he  admitted  it.  However,  Westfall  seeks  to 
explain  away  that  damaging  circumstance  by  stating, 
in  substance,  that  he  wished  the  criminal  operation 
performed,  not  upon  the  body  of  his  betrothed,  Elma 
Wood,  but  upon  the  body  of  *'a  feeble-minded  female 
relative.^'  The  physician  further  testified  that  the 
plaintiff  gave  no  names,  but  led  him  to  understand 
that — 

*'He  was  in  trouble  with  some  girl;  •  •  that  they 
thought  a  lot  of  each  other,  •  •  but  were  not  ready  to 
get  married.** 

That  girl  was  Elma  Wood,  and  not  his  relative. 

1.  Based  upon  the  evidence  of  record  and  the 
motives  that  actuated  Harvey  Westfall,  the  plaintiff, 
we  are  convinced  that  the  proof  fairly  establishes  the 
fact  that  he  knew,  as  the  defendant  says  he  knew, 
that  she  was  carrying  a  child  in  her  womb,  and  that 
he  went  deliberately  to  the  physician  with  the  pre- 
meditated purpose  of  having  him  to  take  the  life  of 
that  unborn  babe.  This  is  but  another  one  of  the 
ten  thousand  thousand  instances  wherein  guilt,  in  at- 


234  Westpa£.l  v.  Wbstpall.  [100  Or, 


tempting  to  conceal  guilt,  has  supplied  the  evidence 
for  its  own  condemnation. 

They  married  in  January,  1920,  instead  of  the  fol- 
lowing spring,  on  account  of  the  fact  that  the  de- 
fendant was  pregnant.  The  circumstances  show  that 
it  is  reasonably  certain  that  neither  the  plaintiff  nor 
the  defendant  expected  the  child  at  the  time  of  its 
birth.  No  preparations  whatever  had  been  made  for 
the  arrival  of  the  baby.  They  looked  forward  to  a 
later  date,  when  they  would  be  living  in  their  own 
home.  The  plaintiff  perhaps  thought  it  was  his  child ; 
the  defendant  hoped  so.  Under  our  view  of  the  law, 
in  light  of  the  facts  in  the  instant  case,  whatever  the 
defendant  or  plaintiff  might  have  thought  about  the 
matter,  he  is  effectually  barred  from  having  his  mar- 
riage contract  annulled. 

2.  Plaintiff  *8  ground  of  suit  is  alleged  fraud,  and 
is  based  upon  the  following  provision  of  our  Code : 

**When  either  party  to  a  marriage  shall  be  inca- 
pable of  making  such  contract  or  assenting  thereto,  for 
want  of  legal  age  or  sufficient  understanding,  or  when 
the  consent  of  either  party  shall  be  obtained  by  force 
or  fraud,  such  marriage  shall  be  void  from  the  time 
it  is  so  declared  by  the  decree  of  a  court  having  jur- 
isdiction thereof.  *'    Section  503,  Or.  L. 

— and  a  similar  statute  denominated  Section  9722, 
Or.  L. 

The  facts  in  this  case  bring  the  plaintiff,  Harvey 
Wesffall,  squarely  within  a  well-established  principle 
of  law  that  bars  his  suit.  He  is  precluded  from  ob- 
taining a  divorce  from  his  wife  by  a  general  rule  of 
law  that  sexual  commerce  between  a  man  and  a  woman 
before  marriage  bars  a  suit  for  divorce  on  the  ground 
of  fraud  by  the  woman  on  account  of  concealment  of 
her  pregnancy,  regardless  of  the  paternity  of  the  off- 
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spring:  1  Bishop  on  Marriage,  Divorce  and  Separa- 
tion, §498;  14  Cyc,  pp.  595,  596;  19  Am.  &  Eng. 
Ency.  of  Law  (2  ed.),  1185;  18  R.  C.  L.,  p.  414,  §  37; 
19  C.  J.  39,  40.  To  the  same  effect  is  a  note  by 
Freeman,  79  Am.  St.  Rep.,  p.  372,  containing  a  col- 
lection of  cases  holding  when  antenuptial  pregnancy 
does,  and  when  it  does  not,  constitute  grounds  of 
fraud  sufl5cient  to  dissolve  the  marriage  contract : 

"Antenuptial  pregnancy  by  another  man  is,  if  con- 
cealed from  the  husband,  such  a  fraud  upon  him  as 
will  justify  an  annulment  of  the  marriage :  Sinclair  v. 
Sinclair,  57  N.  J.  Eq.  222  (40  AtL  679) ;  Garris  v. 
Garris,  24  N.  J.  Eq.  516;  Donovan  v.  Donovan,  9 
Allen,  140;  Reynolds  v.  Reynolds,  3  Allen,  605;  Har- 
rison V.  Harrison,  94  Mich.  559  (34  Am.  St.  Rep.  364, 
54  N.  W.  275) ;  •  •  But,  if  he,  himself,  has  had  im- 
proper relations  with  the  wife  before  marriage,  he 
cannot  have  the  marriage  annulled  on  account  of  his 
wife's  false  representations  that  she  was  pregnant 
by  him:  Tait  v.  Tait,  23  N.  Y.  Supp.  597  (3  Misc 
Rep.  218) ;  or  by  reason  of  the  fact  that  she  was  preg- 
nant by  another  man,  although  the  husband  was 
ignorant  of  her  condition  at  the  time  of  the  marriage : 
SeUheimer  v.  Seilheimer,  40  N.  J.  Eq.  412  (2  Atl. 
376) ;  States  v.  States,  37  N.  J.  Eq,  195 ;  Foss  v.  Foss, 
12  Allen,  26;  Grehore  v.  Grehore,  97  Mass.  330  (93 
Am.  Dec.  98) ;  Garris  v.  Garris,  24  N.  J.  Eq.  516. '' 

To  the  proposition  sustaining  the  general  rule,  as 
stated,  also  see  the  cases  of  Fmnke  v.  Franke,  3  Cal. 
Unrep.  656  (31  Pac.  571,  18  L.  R.  A.  375) ;  Scroggins 
v.  Scroggins,  14  N.  C.  535;  Long  v.  Long,  77  N.  C. 
304  (24  Am.  Rep.  449) ;  Hoffnum  v.  Hoffman,  30  Pa. 
437;  McGulloch  v.  McGvlloch,  69  Tex.  682  (7  S.  W. 
593,  5  Am.  St.  Rep.  96).  To  like  effect  is  a  note  by 
the  editors  of  Ann.  Cas.  1914C,  1291,  and  a  collection 
of  the  cases  bearing  upon  the  subject. 

Some  authorities  recognize  exceptions  to  the  gen- 
eral rule.    As  illustrative  of  such  exceptions,  we  take 
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this  statement  from  Bishop,  on  Marriage,  Divorce  and 
Separation,  at  Section  501: 

''Thus,  where  at  the  time  of  the  solemnization  of  a 
marriage  between  two  white  persons  the  child  had 
actually  been  bom  and  the  woman  knew  it  to  be  a 
mulatto,  yet  swore  it  upon  the  white  man,  •  *  to 
avoid  which  process,  under  the  belief  of  being  the 
father,  he  consented  to  marry  her,  the  marriage  was 
set  aside  as  procured  by  fraud.*' 

As  further  illustrating  the  exceptions  are  opinions 
based  upon  statutory  provisions  providing  that  con- 
cealed pregnancy  of  a  woman  by  another  is  ground 
for  divorce.  Virginia,  Maryland  and  Iowa,  and  pos- 
sibly other  states,  have  such  statutory  provisions. 
Section  3175,  Iowa  Code,  provides: 

''The  husband  may  obtain  a  divorce  from  the  wife 
•  •  when  the  wife  at  the  time  of  the  marriage  was 
pregnant  by  another  than  the  husband,  of  which  he 
had  no  knowledge,  unless  such  husband  had  an  illegiti- 
mate child  or  children  then  living,  which  at  the  time 
of  the  marriage  was  unknown  to  the  wife.** 

A  valuable  case  exemplifying  the  exception  provided 
by  the  statutory  provision  is  Wallace  v.  Wallace,  137 
Iowa,  37  (114  N.  W.  527,  126  Am.  St.  Eep.  253,  15 
Ann.  Cas.  761,  14  L.  E.  A.  (N.  S.)  544.  In  that  case, 
based  upon  the  statute,  the  court  held  that  antenuptial 
sexual  intercourse  between  husband  and  wife  would 
not  prevent  a  divorce  (Jh  the  ground  of  her  pregnancy 
by  another  at  the  time  of  marriage,  where  he  had  been 
wrongfully  induced  by  the  wife  to  believe  that  her 
condition  was  the  result  of  his  intercourse.  However, 
a  divorce  was  denied  in  consequence  of  the  presump- 
tion that  a  child  born  at  any  time  during  wedlock  is 
legitimate,  together  with  the  rule  of  evidence  relating 
to  paternity,  providing  that  neither  the  declarations 
nor  the  testimony  of  either  spouse  is  competent  on 
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the  question  of  access  or  nonaccess  of  one  to  the 
other. 

3.  A  licentious  man  cannot  call  upon  a  court  of 
equity  as  a  guarantor  of  the  paternity  of  a  child  con- 
ceived in  the  lewdness  of  antenuptial  intercourse. 
Here  we  have  a  case  where  the  plaintiff,  26  years  of 
age,  has  sexual  intercourse  with  a  delinquent  girl  of 
17,  later  weds  her,  and  four  weeks  after  marriage  a 
child  is  bom.  He  then  comes  into  a  court  of  con- 
science and  alleges  fraud  by  reason  of  concealment  of 
her  pregnancy  from  him,  and  seeks  the  dissolution  of 
the  marriage  contract.  Marriage  shall  not  be  made 
a  mockery,  to  shield  the  licentious  from  acts  penalized 
by  law,  and  then  annulled  when  it  has  served  his  pur- 
pose. The  union  of  man  and  woman  by  marriage 
constitutes  the  foundation  of  the  home.  The  home  is 
the  bulwark  of  human  society,  the  sure  support  of  law, 
order  and  good  government.  The  granting  of  a  de- 
cree of  divorce  dissolving  the  marriage  contract  is  a 
grave  judicial  act.  The  court  should  see  that  in  such 
cases  there  is  ''neither  levity  nor  collusion.**  How- 
ever, the  state  expresses  its  public  policy  by  statutory 
enactments,  and  provides  for  the  dissolution  of  the 
marriage  contract  for  given  reasons.  This  court  will 
not  undertake  to  enlarge  upon  the  statutory  grounds. 

4.  An  eminent  authority  has  written  that: 

''Marriage  being  the  source  of  population,  of  educa- 
tion, of  domestic  felicity, — ^being  the  all  in  all  without 
which  the  state  could  not  exist, — ^it  is  the  very  highest 
public  interest.  Prima  fade,  therefore,  each  partic- 
ular marriage  is  beneficial  to  the  public;  each  divorce, 
prejudicial.** 

Hence,  a  divorce  "being  prima  facie  to  the  public 
detriment,  it  is  suffered  only  in  those  special  cases 
in  which  it  is  decreed  by  proper  authority. '  *  1  Bishop 
on  Marriage,  Divorce  and  Separation,  §§  38,  39, 


238  Webtfaul  v.  Westfalu  [100  Or. 

5.  As  we  deduce  the  facts  from  the  testimony  in  this 
case,  the  statute  and  judicial  precedent  require  that 
a  decree  of  divorce  be  denied  to  the  plaintiff. 

By  statutory  enactment  it  is  a  presumption  of  law, 
although  disputable,  **that  a  child  born  in  lawful  wed- 
lock, there  being  no  divorce  from  bed  or  board,  is 
legitimate'*:  Section  799,  subd.  32,  Or.  L.  This  pre- 
sumption is  not  overcome  by  the  admission  of  the 
wife  that  another  has  had  sexual  intercourse  with 
her:  Wallace  v.  Wallace,  137  Iowa,  37  (114  N.  W.  527, 
126  Am.  St.  Bep.  253,  15  Ann.  Cas.  761,  14  L.  E.  A. 
(N.  S.)  544). 

It  is  a  well-established  principle  of  law  that: 

**Bom  in  wedlock,  the  presumption  of  the  legiti- 
macy of  the  child  obtains,  even  though  it  happens  so 
soon  after  marriage  as  to  render  it  certain  that  it  was 
the  result  of  coition  prior  thereto.  *  *  In  other  words, 
antenuptial  conception  does  not  weaken  the  presump- 
tion of  legitimacy  arising  from  postnuptial  birth'': 
Wallace  v.  Wallace,  137  Iowa,  37  (114  N.  W.  527, 
126  Am.  St.  Bep.  253,  15  Ann.  Cas.  761,  14  L.  B.  A. 
(N.  S.)  544),  and  authorities  therein  noted;  8  Ency. 
of  Ev.,  p.  106,  and  authorities  cited  in  note  6. 

**That  the  issue  of  a  wife  cohabiting  with  her  hus- 
band, who  is  not  impotent  is  legitimate,''  is  made  a 
conclusive  presumption  by  our  Code,  Section  798, 
paragraph  6.  While  there  is  respectable  authority  to 
the  contrary,  it  is  held  by  the  great  weight  of  judicial 
precedents  that  the  testimony  by  either  the  wife  or 
the  husband,  of  the  nonaccess  of  the  husband,  is  not 
competent  evidence  to  overcome  the  presumption  of 
legitimacy.    The  rule  is  thus  stated  by  Bishop: 

**  Though  husband  and  wife  are  competent  witnesses 
to  their  marriage,  yet  on  *  the  broad  ground  of  general 
public  policy  affecting  the  children  bom  during  the 
marriage,  as  well  as  the  parties  themselves,'  the 
courts,  on  a  question  of  legitimacy,  will  not  permit 
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them,  or  one  of  them  after  the  death  of  the  other, 
to  testify  whether  or  not  they  had  carnal  access  to 
each  other  during  tiie  period  within  which  the  child 
must  have  been  begotten.  And  this  rule  applies  as 
well  to  an  alleged  intercourse  before  marriage,  where 
the  birth  was  after,  as  to  the  ordinary  case.'* 

It  is  said  by  Jones,  in  his  valuable  work  on  Evi- 
dence: 

**It  is  well  settled  on  grounds  of  public  policy,  af- 
fecting the  children  bom  during  the  marriage,  as  well 
as  the  parties  themselves,  that  the  presumption  of 
legitimacy  as  to  children  bom  in  lawful  wedlock  can- 
not be  rebutted  by  the  testimony  of  the  husband  or 
the  wife  to  the  effect  that  sexual  intercourse  has  or 
has  not  taken  place  between  them;  nor  are  the 
declarations  of  such  husband  or  wife  competent  as 
bearing  on  the  question.  The  rule  not  only  excludes 
direct  testimony  concerning  such  intercourse,  but 
all  testimony  of  such  husband  or  wife  which  has  a 
tendency  to  prove  or  disprove  legitimacy;  for  ex- 
ample, it  was  held  incompetent  to  ask  the  husband, 
for  the  purpose  of  proving  nonaccess,  whether  at  a 
given  time  he  did  not  live  a  hundred  miles  away  from 
his  wife  and  whether  at  that  time  he  was  not  cohabit- 
ing with  another  person.  Testimony  of  either  party 
even  tending  to  show  nonintercourse,  or  of  any  fact 
from  which  nonaccess  may  be  inferred,  or  of  any  col- 
lateral facts  connected  with  the  main  fact,  should  be 
scrupulously  excluded,  and  if  the  illegitimacy  is  to  be 
proved,  it  must  be  proved  by  other  testimony/' 

From  Qreenleaf,  we  carve  the  statement  that: 

**The  husband  and  wife  are  alike  incompetent  wit- 
nesses to  prove  the  fact  of  nonaccess."  2  Greenleaf 
on  Evidence  (16  ed.),  §151;  3  Am.  &  Eng.  Ency.  of 
Law  (2  ed.),  879. 

To  the  same  effect  are:  Estate  of  Mills,  137  Cal. 
298  (70  Pac.  91,  92  Am.  St.  Rep.  175);  Shuman  v. 
Shtman,  83  Wis.  250   (53  N.  W.  455);  Rabeke  v. 
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Boer,  115  Mich.  328  (73  N.  W.  242,  69  Am.  St.  Rep. 
567,  and  note). 

6.  But,  independent  of  the  aid  of  presumptive  evi- 
dence with  which  the  law  clothes  the  defendant  in  the 
case  at  bar,  the  plaintiff  has  failed  to  establish  his 
cause,  and  this  case  must  be  affirmed.      Affibmed. 

Johns,  McBbide  and  Habbis,  JJ.,  concur. 


Motion  to  dismiss  appeal  filed  February  5^  denied  March  2,  1920. 

(On  the  merits,  see  antty  p.  59.) 

LEHMAN  V.  KNOTT. 

(187  Pac.  1109.) 

Appeal  and  Error— Associate  Attorney  Holding  Himself  Ont  as  Attor- 
<  nay  After  Trial  may  Accept  Service  of  Notice  of  AppeaL 

1.  A  notice  of  appeal  served  on  and  accepted  by  an  associate 
attorney  hired  for  trial  of  cause,  holding  himself  out  as  attorney  after 
the  trial,  is  sufficient  notice,  under  Section  550,  L.  O.  L.,  as  amended 
by  Chapter  319,  Laws  of  1913,  though  no  substitution  of  attorneys  was 
had,  under  Sections  1086  and  1087,  since  Sections  1074  and  1075,  limiting 
authority  of  associate  attorney  for  trial  of  cause  to  the  trial,  was 
enacted  in  1862^  at  a  time  when  complete  record  of  the  trial  was  not 
had. 

Attorney  and  Client— Belationsbip  is  That  of  Principal  and  Agent. 

2.  The  relationship  of  attorney  and  client  is  that  of  principal  and 
agent. 

From  Clackamas:  James  XJ.  Campbell,  Judge. 

In  Banc. 

This  is  an  action  by  Lina  Lehman  against  George 
C.  Knott.  There  was  a  judgment  for  plaintiff,  and 
defendant  appeals.  Plaintiff  files  motion  to  dismiss 
the  appeal.  Motion  Ovebbuled. 

Messrs.  Latourette  &  Latourette  and  Mr.  George 
G.  Broivnell,  for  the  motion. 
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Messrs.  Senn,  Ekwall  &  Recken  and  Mr.  Grant  B. 
Dimick,  contra. 

JOHNS,  J. — 1.  Plaintiff  obtained  a  judgment  in  the 
court  below  from  which  the  defendant  undertakes  to 
appeal.    The  proof  of  service  is  as  follows : 

**  State  of  Oregon, 
County  of  Clackamas, — ss. 

**Due  and  legal  service  of  the  within  notice  of  ap- 
peal is  hereby  accepted  in  Clackamas  County,  Ore- 
gon, this  29th  day  of  November,  1919. 

''(Signed)     Geo.  C.  Bbownbll, 
*'One  of  the  Attorneys  for  Plaintiff.'' 

There  is  like  service  of  the  undertaking.  Plaintiff 
moves  to  dismiss  the  appeal: 

''For  the  reason  that  this  court  has  not  obtained 
jurisdiction  herein  in  that  no  service  of  the  Notice  of 
Appeal  or  Undertaking  on  Appeal  has  been  made 
upon  plaintiff  above  named  or  her  attorneys  of  rec- 
ord, as  required  by  law.'' 

The  motion  is  based  upon  the  record  and  the  affi- 
davit of  plaintiff  from  which  it  appears : 

"That  at  the  time  the  complaint  was  filed  in  the 
above-entitled  action  I  employed  the  firm  of  C.  D.  & 
D.  C.  Latourette  as  my  attorneys  to  prosecute  the 
above-entitled  case;  that  on  the  morning  of  the  trial 
thereof  I  employed  Geo.  C.  Brownell,  a  practicing  at- 
torney in  Oregon  City,  Oregon,  to  sit  in  the  case  and 
make  an  argument  to  the  jury;  that  at  the  termina- 
tion of  his  argument  his  employment  ceased;  that  I 
did  not  authorize  said  Geo.  C.  Brownell  to  accept 
service  of  the  notice  of  appeal  in  the  above-entitled 
case,  and  that  his  authority  was  limited  to  the  argu- 
ment before  the  jury ;  that  said  C.  D.  &  D.  C.  Latour- 
ette are  still  my  attorneys  in  said  case  and  that  there 
has  been  no  substitution  or  change  of  attorneys  what- 
soever. ' ' 

100  Or.— 10 
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Opposing  the  motion  the  following  affidavit  was 
filed  by  Grant  B.  Dimick,  one  of  the  attorneys  for  de- 
fendant : 

*'That  at  the  opening  of  the  trial  of  said  canse, 
plaintiff's  counsel  arose  and  informed  the  trial  court 
that  Hon.  Geo.  C.  Brownell  would  be  associated  with 
counsel  of  record  for  the  plaintiff,  and  thereafter  dur- 
ing all  of  the  trial  of  said  cause,  said  Goo.  C. 
Brownell  was  associated  in  the  trial  of  said  cause,  by 
assisting  in  the  selection  of  the  jury  and  in  the  ex- 
amination of  witnesses,  and  also  made  the  principal 
argument  for  the  plaintiff  before  the  jury  in  said 
cause,  and  thereafter  held  himself  out  to  the  defend- 
ant as  an  attorney  of  record  for  the  plaintiff. ' ' 

Together  with  an  affidavit  by  Mr.  Senn,  another 
attorney  for  the  defendant,  as  follows : 

**That  when  the  said  case  was  called  for  trial,  Mr. 
Latourette,  one  of  plaintiff's  attorneys,  arose  and  in- 
formed the  trial  court  that  the  Honorable  G.  C. 
Brownell  would  be  associated  with  Mr.  Latourette  as 
attorneys  for  the  plaintiff,  and  thereafter,  and  during 
the  trial,  said  G.  C.  Brownell  assisted  in  the  prosecu- 
tion of  said  case  by  the  plaintiff,  and  assisted  in  the 
selection  of  the  jury,  examination  of  the  witnesses, 
and  made  the  principal  argument  for  the  plaintiff  be- 
fore the  jury,  and  has  always  held  himself  out  since 
said  time  as  one  of  the  attorneys  for  the  plaintiff, 
and  has  never  given  any  notice  or  intimation  that  he 
had  been  discharged  or  released  from  his  duty  as  at- 
torney for  plaintiff.  That  the  transcript  of  evidence 
in  this  case  as  made  by  the  reporter,  R.  B.  Runyon, 
and  who  was  the  official  reporter  at  the  time  said 
cause  was  tried  shows  the  following: 

**Bb  It  Rembmbbbbd  That  this  cause  came  on 
regularly  for  hearing  this  14th  day  of  October, 
A.  D.  1919,  at  Oregon  City,  Clackamas  County,  Ore- 
gon, before  Honorable  J.  U.  Campbell,  Judge,  sitting 
with  a  jury  (a  jury  having  been  duly  empaneled  and 
sworn  to  try  the  case). 
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**  *  Appearances:  For  the  plaintiff  appeared  Messrs. 
D.  0.  and  E.  0.  Latourette  and  George  0.  Brownell; 
for  the  defendant  appeared  Messrs.  Senn,  Ekwall  & 
Becken,  and  Grant  B.  Dimick;  whereupon  the  follow- 
ing proceedings  were  had  and  taken  herein'  *': 

Also  the  following  portion  of  a  certified  copy  of 
the  record  of  the  trial: 

**Now,  at  this  time,  the  above-entitled  action  com- 
ing on  to  be  heard,  plaintiff  appearing  in  person  and 
by  her  attorneys,  E,  C.  Latonrette  and  G.  0.  Brownell, 
defendant  appearing  in  person  and  by  his  attorneys, 
F.  S.  Senn  and  G.  B.  Dimick,  and  a  jury  being  called 
comes  now.*' 

A  counter-affidavit  was  filed  by  E.  C.  Latourette, 
one  of  the  attorneys  for  respondent. 

The  plaintiff  cites  and  relies  upon  the  following 
provisions  of  Section  550,  L.  0.  L.,  as  amended  by 
Chapter  319,  General  Laws  of  Oregon,  1913 : 

*'If  the  appeal  is  not  taken  at  the  time  the  decision, 
order,  judgment  or  decree  is  rendered  or  given,  then 
the  party  desiring  to  appeal  may  cause  a  notice, 
signed  by  himself  or  attorney,  to  be  served  on  such 
adverse  party  or  parties  as  have  appeared  in  the  ac- 
tion or  suit,  or  upon  his  or  their  attorney,  at  any 
place  in  the  State,  and  file  the  original  with  proof  of 
service  indorsed  thereon,  with  the  clerk  of  the  court 
in  which  the  judgment,  decree  or  order  is  rendered. 

* '  Such  notice  shall  be  sufficient  if  it  contains  the  title 
of  the  cause,  the  names  of  the  parties  and  notifies  the 
adverse  party  or  his  attorney  that  an  appeal  is  taken 
to  the  Supreme  or  circuit  court,  as  the  case  may  be, 
from  the  judgment,  order  or  decree,  or  some  specified 
part  thereof/' 

Section  1074,  L.  0.  L.: 

*'An  attorney  is  a  person  authorized  to  appear  for 
and  represent  a  party,  in  the  written  proceedings  in 
any  action,  suit,  or  proceeding,  in  any  stage  thereof. 
An  attorney,  other  than  the  one  who  represents  the 
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party  in  the  written  proceedings,  may  also  appear  for 
and  represent  a  party  in  court,  or  before  a  judicial 
officer,  and  then  he  is  known,  in  the  particular  action, 
suit,  or  proceeding,  as  counsel  only,  and  his  authority 
is  limited  to  the  matters  that  transpire  in  the  Court 
or  before  such  officer  at  the  time." 

Section  1075,  K  0.  L.: 

''Any  action,  suit,  or  proceeding  may  be  prosecuted 
or  defended  by  a  party  in  person  or  by  attorney,  ex- 
cept that  the  state  or  a  corporation,  either  public  or 
private,  appears  by  attorney  in  all  cases;  and  where 
a  party  appears  by  attorney,  the  written  proceedings 
must  be  in  the  name  of  the  attorney,  who  is  the  sole 
representative  of  his  client  as  between  him  and  the 
adverse  party,  except  as  provided  in  the  last  sec- 
tion." 

The  appellant  cites  Sections  1086  and  1087,  L.  0.  L., 
which  reads  as  follows: 

''Attorney,  How  Changed. 

"The  attorney  in  an  action,  suit,  or  proceeding, 
may  be  changed  at  any  time  bet'ore  judgment  or  de- 
cree, or  final  determination,  as  follows: 

"1.  Upon  Kis  own  consent,  filed  with  the  clerk  or 
entered  upon  the  journal;  or, 

"2.  Upon  the  order  of  the  court  or  judge  thereof, 
on  the  application  of  the  client  or  the  attorney,  for 
sufficient  cause." 

"Notice  of  Chango. 

"When  an  attorney  is  changed  as  provided  in  the 
last  section,  written  notice  of  the  change  and  of  the 
substitution  of  a  new  attorney,  or  of  the  appearance 
of  the  party  in  person,  shall  be  given  to  the  adverse 
party.  Until  then  he  is  bound  to  recognize  the 
former  attorney." 

It  appears  from  the  plaintiflE's  affidavit  that  Mr. 
Brownell  was  employed  "to  sit  in  the  case  and  make 
an  argument  to  the  jury"  and  that  his  employment 
then  ceased,  and  that  he  was  not  authorized  "to  ac- 
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cept  service  of  the  notice  of  appeal  in  the  above- 
entitled  case,  and  that  his  authority  was  limited  to 
the  argument  before  the  jury ;  that  said  C.  D.  &  D.  C. 
Latourette  are  still  my  attorneys  in  said  case  and 
that  there  has  been  no  substitution  or  change  of  at- 
torneys whatsoever '* ;  and  that  Mr.  Brownell  was  first 
employed  on  the  morning  of  the  trial. 

It  appears  from  Mr.  Dimick's  aflSdavit  that  Mr. 
Brownell  assisted  **in  the  selection  of  the  jury  and  in 
the  examination  of  witnesses,  and  also  made  the  prin- 
cipal argument  for  the  plaintiff  before  the  jury  in 
said  cause,  and  thereafter  held  himself  out  to  the 
defendant  as  an  attorney  of  record  for  the  plain- 
tiff." His  affidavit  is  corroborated  by  that  of  Mr. 
Senn,  who  further  -says  that  Mr.  Brownell  **has 
always  held  himself  out  since  said  time  as  one  of  the 
attorneys  for  the  plaintiff,  and  has  never  given  any 
notice  or  intimation  that  he  had  been  discharged  or 
released  from  his  duty  as  attorney  for  plaintiff." 

The  fact  remains  that  Mr.  Brownell  did  accept  ser- 
vice of  the  notice  of  appeal  and  undertaking  as  **one 
of  the  attorneys  for  plaintiff." 

Section  1074  was  enacted  in  1864  and  was  intended 
to  more  or  less  recognize  and  preserve  the  old  com- 
mon-law distinction  between  a  counselor  and  an  at- 
torney at  law.  From  necessity  at  that  time  no  full 
and  complete  official  record  was  kept  of  the  actual 
proceedings  during  the  trial  of  a  case.  There  were 
no  official  stenographers  and  exceptions  were  taken 
and  the  record  was  written  in  longhand.  Since  that 
time,  through  the  official  reporter,  there  has  been  a 
complete  revolution  in  the  making  and  keeping  of 
the  record  of  judicial  proceedings  and  now  a  full  and 
complete  record  is  made  of  everything  which  happens 
at  and  during  the  trial. 
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2.  Plaintiflf  admits  that  she  employed  Mr.  Brownell 
as  one  of  her  attorneys  for  the  purpose  of  the  trial, 
but  now  claims  that  she  employed  him  for  that  pur- 
pose only.  But  there  is  no  claim  or  pretense  that 
the  defendant  had  any  notice  or  knowledge  of  the 
limitations  upon  his  employment,  either  in  open  court 
or  otherwise,  and  the  affidavits  of  Mr.  Dimick  and 
Mr.  Senn  are  not  disputed  'Hhat  after  the  trial  Mr. 
Brownell  held  himself  out  to  the  defendant  as  an 
attorney  of  record  for  the  plaintiff*'  and  he  did  ac- 
cept service  as  **one  of  the  attorneys  for  the  plain- 
tiff. '  *    The  relationship  of  pitorney  and  client  is  that 

of  principal  and  agent. 
The  Circuit  Court  of  Clackamas  County  is  a  court 

of  record  with  an  official  reporter  who  made  a  ste- 
nographic official  record  of  the  trial  of  this  case,  and 
from  which  it  appears  that  Mr.  Brownell  was  attor- 
ney for  the  plaintiff  during  the  trial.  There  is  no 
claim  or  pretense  that  the  defendant  had  any  actual 
knowledge  of  any  limitation  upon  Mr.  Brownell 's  au- 
thority, and  it  is  undisputed  that  after  the  trial  Mr. 
Brownell  held  himself  out  to  the  defendant  as  an  at- 
torney of  record  for  the  plaintiff.  Under  the  exist- 
ing practice  we  are  of  the  opinion  that  such  acts  and 
such  facts  would  make  and  constitute  him  an  attor- 
ney of  record.  When  you  consider  that  fact  and  the 
other  undisputed  facts,  it  would  be  very  technical  to 
hold  that  Mr.  Brownell  did  not  have  authority  to  ac- 
cept service  of  the  notice  of  appeal. 
The  motion  to  dismiss  is  overruled. 

Motion  Ovbbbui4ED. 

BuBNETT,  J.,  dissents. 


April,  1921.]  MabshatiTj  v.  Mii»>lbton.  247 


Argued  Jvlj  IS,  affirmed  July  31,  1920,  opinion  sustained  on  rehearing 

April  5,  1921. 

MAESHALL  v.  MIDDLETON. 

(191  Pac.  886;  196  Pac.  830.) 

WUlB— ExacotoxB  cannot  be  Oomp^ed  to  Bedeem  Devised  Land. 

1.  Where  purchaser  assumed  mortgagOj  but  defaulted  in  payment, 
devisees  to  whom  he  had  devised  the  land  could  not,  upon  his  death 
subsequent  to  foreclosure  during  period  of  redemption,  compel  exec- 
utors to  redeem  out  of  funds  'belonging  to  the  estate,  though  will 
directed  that  his  just  debts  be  first  paid,  since  the  property  itself  is 
as  between  decedent  and  legatees  the  primary  fund  out  of  which  a 
lien  must  be  satisfied. 

Mortgage*— Foreclosure  Suit  Held  to  Preclude  Action  on  Notes  Secured. 

2.  The  bringing  of  a  suit  by  the  mortgagees,  against  mortgagors 
and  their  grantee  who  had  assumed  mortgage,  to  foreclose  the  mort- 
gage, constituted  an  election  of  remedies  on  the  part  of  the  mort- 
gagees, and  thereafter  precluded  them  from  bringing  an  action  upon 
the  promissory  notes  given  in  connection  with  the  mortgage. 

ON  BEHEABING. 

Mortgagee— Pordiaeer  Assuming  Debt  baa  Same  ZdablUty  ae  Original 
Mortgagor. 

3.  A  purchaser  of  land  who  covenants  to  pay  a  mortgage  then 
existing  thereon  becomes,  as  between  himself,  the  mortgagors,  and  the 
mortgagees,  the  person  liable  to  pay  the  mortgage;  his  liability  being 
as  great  as,  but  no  greater  than,  that  of  the  original  mortgagor. 

Mortgagee— Mortgagee  must  Elect  to  Foreclose  or  Becover  on  Personal 
LiabiUty. 

4.  A  mortgagee  has  the  right  to  elect  whether  to  foreclose  the 
mortgage  and  secure  payment  of  the  debt  by  a  sale  of  land,  or  to 
bring  an  action  against  the  parties  personally  liable  for  the  debt,  but 
he  cannot  do  both,  and  his  election  to  foreclose  releases  the  personal 
liability  for  the  debt  of  one  who  had  covenanted  to  pay  it. 

Wills— Devisees   Take   Subject   to  Mortgage  Which  Mortgagee  had 
Elected  to  Foreclose  Before  Testator's  Death. 

5.  Where,  before  testator's  death,  the  mortgagees  had  instituted 
foreclosure  proceedings^  and  thereby  released  the  testator's  personal 
liability  on  his  covenant  assuming  the  mortgage,  the  devisees  of  the 
mortgaged  property  take  it  subject  to  the  mortgage  debt  and  cannot 
compel  the  executors  to  pay  the  debt,  though  the  will  directed  the 
payment  of  testator's  just  debts. 

From  Multnomah:  Bobebt  G.  Mobbow,  Judge. 

Department  1. 

This  is  a  proceeding,  originally  brought  in  the 
County  Court  of  Multnomah  County,  to  compel  the  de- 
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fendants,  as  executors  of  the  estate  of  William  H. 
Marshall^  deceased,  to  pay  off  and  discharge  a  lien 
npon  certain  real  estate  devised  to  the  claimants  by 
said  decedent.  The  facts  shown  in  the  record  €tre  as 
follows : 

In  April,  1910,  W.  H.  and  May  S.  Hembree  pur- 
chased a  small  farm  from  Mary  E.  and  John  N. 
Bogers,  and,  being  indebted  for  the  purchase  price, 
gave  their  notes  therefor ;  one  of  said  notes  being  for 
the  sum  of  $4,225,  bearing  interest  at  6  per  cent,  and 
the  other  for  $775,  bearing  interest  at  7  per  cent  per 
annum,  and  to  secure  said  notes,  executed  a  purchase 
money  mortgage  in  favor  of  their  grantors  for  said 
sums.  Decedent  purchased  the  tract  from  Hembree 
and  wife,  subject  to  the  mortgage,  which  he  assumed 
to  pay.  Having  defaulted  in  the  payment,  suit  to 
foreclose  the  mortgage  was  brought  against  Hembree 
and  wife  and  decedent;  and  complete  service  was  had 
during  decedent's  lifetime.  He  having  died  before 
final  decree  his  executors  and  heirs  at  law,  including 
claimants,  were  made  parties,  and  a  decree  was  ren- 
dered foreclosing  the  mortgage.  Upon  foreclosure 
the  property  was  bid  in  by  the  mortgagees  for  the 
full  amount  due,  and  at  the  time  this  proceeding  was 
instituted  was  subject  to  redemption  by  those  bene- 
ficially interested. 

When  W.  H.  Marshall  died,  he  left  a  will  provid- 
ing, in  the  usual  form,  for  the  payment  of  all  his  just 
debts;  then  bequeathing  to  claimants  some  small  arti- 
cles of  personal  property  and  the  farm  in  question, 
and  leaving  all  the  residue  of  his  estate  to  his  wife, 
Bessie  M.  Marshall. 

The  appellants,  claiming  that,  under  the  terms  of 
the  will,  the  tract  in  question  should  pass  to  them 
unencumbered,  brought  this  proceeding,  praying  that 
the  executors  be  required  to  redeem  said  property  out 
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of  the  funds  belonging  to  the  estate,  which  claim  be- 
ing allowed  by  the  County  Court,  the  executors  ap- 
pealed to  the  Circuit  Court,  where  the  order  of  the 
County  Court  was  reversed  and  the  proceeding  dis- 
missed. From  that  order  the  claimants  have  ap- 
pealed to  this  court.  Affirmed. 

For  appellants  there  was  a  brief  over  the  names 
of  Mr.  E,  K.  Oppenheimer,  Mr.  Frank  J.  Lonergan 
and  Messrs.  Davis  <&  Farrell,  with  oral  arguments 
by  Mr.  Oppenheimer  and  Mr.  W.  E.  FarrelL 

For  respondents  there  was  a  brief  over  the  name 
of  Messrs.  Clark,  Middleton  <&  Clark,  with  an  oral 
argument  by  Mr.  M.  H.  Clark. 

McBBIDE,  C.  J. — 1.  Waiving  certain  questions  as 
to  the  mode  of  procedure  adopted  by  the  claimants,  we 
are  of  the  opinion  that  the  executors  were  not  legally 
bound  to  redeem  from  the  foreclosure  sale,  and  that 
the  will  only  passed  to  the  claimants  the  legal  title 
to  the  tract  in  question,  subject  to  the  mortgage. 

As  between  decedent  and  the  legatees,  the  land 
constituted  the  primary  fund  out  of  which  the  mort- 
gagees could  secure  the  satisfaction  of  the  debt.  The 
question  as  to  whether  the  agreement  by  the  assignee 
to  assume  and  pay  off  the  mortgage  rendered  him 
personally  liable  to  the  mortgagees,  in  case  they 
might  elect  to  waive  their  mortgage  and  sue  upon 
decedent's  covenant  with  the  mortgagors  to  pay  the 
mortgage,  is  not  controlling;  the  law  being  that  in 
cases  of  this  character  the  rule  that  the  personalty  is 
the  primary  fund,  out  of  which  the  liens  upon  devised 
property  must  be  satisfied,  is  reversed  as  between 
the  executors  and  devisees,  where  devised  property  is 
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encumbered  by  a  lien  not  created  by  the  testator,  the 
property  itself  becomes  the  primary  fund  out  of 
which  the  lien  must  be  satisfied.  This  is  stated 
clearly  by  Chancellor  Kent  in  Cumberland  v.  Codring- 
ton,  3  Johns.  Ch.,  229,  257  (8  Am.  Dec.  492),  from 
which  we  hereinafter  quote. 

2.  It  is  needless  to  say  that  the  assumption  of  the 
mortgage  by  decedent  imposed  no  greater  liability 
upon  him,  in  respect  to  the  mortgage  itself,  than  that 
imposed  upon  his  grantors.  The  bringing  of  a  suit 
by  the  mortgagees  against  decedent  and  his  grantors 
to  foreclose  the  mortgage,  during  the  lifetime  of 
decedent,  constituted  an  election,  of  remedies  on  the 
part  of  the  complainants  in  that  suit,  and  they  were 
thereafter  precluded  from  any  action  against  any- 
body upon  the  promissory  notes  given  in  connection 
with  the  mortgage:  Wright  v.  Wimberly,  94  Or.  1 
(184  Pac.  740). 

While  the  authorities  are  not  entirely  uniform,  we 
are  of  the  opinion  that  the  clause  in  the  will  of  de- 
ceased, providing  that  his  just  debts  should  first  be 
paid,  cannot  be  held  to  apply  to  the  lien  created  by 
his  grantors  upon  the  land  in  question.  The  leading 
case  on  this  subject  is  Cumberland  v.  Codrington,  3 
Johns.  Ch.  229,  257  (8  Am.  Dec.  492),  decided  by 
Chancellor  Kent,  his  opinion  being  a  veritable  mine 
of  logic  and  precedent  on  this  subject. 

The  distinction  between  those  cases,  where  a  man 
gives  a  note  and  mortgage  to  secure  a  debt  which 
he  has  himself  contracted,  and  those  where  he  pur- 
chases land  already  mortgaged  and  merely  assumes  the 
mortgage  is  clearly  drawn.  We  quote  from  the 
Chancellor's  opinion: 

*  *  The  question  in  these  latter  cases  seems  to  be,  not 
merely  whether  the  purchaser  has  rendered  himself 
liable  at  law  to  a  suit  by  the  creditor,  but  which  es- 
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tate  is  to  be  deemed  the  primary  fund,  and  which 
only  the  auxiliary.  When  a  man  gives  a  bond  and 
mortgage  for  a  debt  of  his  own  contracting,  the  mort- 
gage is  understood  to  be  merely  a  collateral  security 
for  the  personal  obligation.  But  when  a  man  pur- 
chases, or  has  devised  to  him,  land  with  an  encum- 
brance on  it,  he  becomes  a  debtor  only  in  respect  to 
the  land ;  and  if  he  promises  to  pay  it,  it  is  a  promise 
rather  on  account  of  the  land,  which  continues,  not- 
withstanding, in  many  cases  to  be  the  primary  fund. 
The  same  equity  which  in  other  cases  makes  the  per- 
sonal estate  contribute  to  ease  the  land,  as  between 
the  real  and  personal  representatives,  will  here  make 
the  land  relieve  the  personal  estates.  There  is  good 
sense  and  justice  in  this  principle;  and  I  feel  the 
force  of  the  doctrine,  that  it  requires  very  strong  and 
decided  proof  of  intention,  before  the  Court 
can  undertake  to  shift  the  natural  course  and 
order  of  obligation  between  the  two  estates.  We 
have  already  witnessed  the  tenacity  with  which  the 
Court  adheres  to  the  natural  order  of  the  funds,  when 
a  stranger  comes  in  and  takes  the  encumbered  land; 
and  the  books  are  full  of  cases,  on  the  other  hand, 
which  subject  the  personal  estates  primarily,  and  as 
the  *  natural  fund,*  to  the  payment  of  debts  originally 
contracted  by  the  party,  and  even  though  the  debt 
shoidd  be  created  by  mortgage,  without  either  bond  or 
covenant.  •  • 

*'The  mere  covenant  with  the  vendor  to  pay  the 
mortgage  debt  does  not  shift  the  charge  from  the 
fund  primarily  liable.  Most  of  the  cases  do  not 
give  that  effect  even  to  a  covenant  with  the  mort- 
gagee. •  • 

"This  series  of  cases,  which  I  have  thus  examined, 
shows  very  conclusively,  that  by  the  English  equity 
system,  as  it  has  been  declared  received  for  the  last 
thirty  or  forty  years,  the  purchase  of  the  equity  of 
redemption,  in  this  case,  by  Sir  W.  P.,  with  a  cove- 
nant of  indemnity  to  Williamson,  the  mortgagor, 
against  the  mortgage  debt,  did  not  make  the  debt  his 
own,  80  as  to  render  his  personal  assets  the  pri- 


252  MabshaijL  i;.  Middlbton.  [100  Or. 

mary  fund  to  pay  it.  The  cases  all  agree  that  no 
covenant  with  the  mortgagor  is  suflScient  for  that 
purpose.  There  must  be  a  direct  communication  and 
contract  with  the  mortgagee;  and  even  that  is  not 
enough  unless  the  dealing  with  the  mortgagee  be  of 
such  a  nature  as  to  afford  decided  evidence  of  an  in- 
tention to  shift  the  primary  obligation  from  the  real 
and  personal  fund.*^ 

Other  cases  to  the  same  effect  are  McLenahan  v. 
McLenahan,  18  N.  J.  Eq.  101;  Hetzel  v.  Hetzel,  74 
N.  J.  Eq.  770  (71  Atl.  755) ;  Goidd  v.  Winthrop,  5  B.  I. 
319;  Hunt,  Petitioner,  19  R.  L  139  (32  Atl.  204,  61 
Am.  St.  Rep.  743) ;  Creesy  v.  Willis,  159  Mass.  249 
(34  N.  E.  265) ;  M'Learn  v.  M'Lellan,  35  U.  S.  (10 
Pet.)  624  (9  L.  Ed.  559,  see,  also,  Rose's  U.  S.  Notes). 

Nor  does  a  general  direction  in  the  will  that  **all 
just  debts  shall  be  first  paid"  in  itself  take  the  case 
out  of  this  rule  in  regard  to  mortgages  not  created  by 
the  deceased:  Hetzel  v.  Hetzel,  74  N.  J.  Eq.  770  (71 
Atl.  755) ;  Meyer  v.  Cahen,  111  N.  Y.  270  (18  N.  E. 
852).  Such  a  provision  in  a  will  creates  no  new  obli- 
gation on  the  executor;  such  payments  being  required 
by  law  in  any  event.  Concerning  this  provision  in  a 
will,  Mr.  Justice  Peckham,  in  Meyer  v.  Cahen,  111 
N.  Y.  270  (18  N.  E.  852),  remarks: 

'  *  The  fact  that  the  testator  in  the  first  clause  of  his 
will  directed  the  payment  of  his  debts  as  soon  after 
his  decease  as  could  conveniently  be  done  we  do  not 
regard  as  material.  Such  clause  is  usually  a  purely 
formal  one,  and  works  no  change  in  the  disposition  of 
the  testator's  property.  The  statutes  provide  that 
all  debts  and  funeral  expenses  shall  be  paid  first,  and 
a  direction  in  the  will  to  do  what  the  law  requires  to 
be  done  can  throw  no  material  light  upon  the  meaning 
of  the  will.'' 

And  CooPEB,  C,  In  re  Porter's  Estate,  138  CaL  618 
(72  Pac.  173),  observes: 
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"Some  stress  is  laid  upon  the  direction  in  the  first 
clause  of  the  will  to  *pay  all  my  just  debts/  but  in 
this  case  we  attach  little  importance  to  the  words 
used  in  the  formal  manner  in  which  they  are  used. 
They  are  much  like  the  formal,  meaningless  terms  of 
endearment  and  pious  phrases  printed  in  the  formal 
part  of  blanks  for  making  wills.'* 

There  is  then  nothing  to  indicate  in  express  terms,  or 
by  necessary  implication,  that  the  testator  expected 
that  anything  but  the  usual  or,  as  Chancellor  Kent 
terms  it,  the  ** natural' '  course  would  be  pursued  with 
reference  to  this  encumbrance  assumed  by  him,  in  case 
of  his  death  before  it  should  be  discharged,  which 
course,  as  shown  by  the  same  learned  authority, 
would  be  to  treat  the  encumbered  land  as  the  primary 
fund  out  of  which  the  encumbrance  should  be  extin- 
guished. 

We  have  here  no  data  as  to  the  value  or  extent  of 
the  testator's  estate.  For  aught  disclosed  by  the 
record  a  redemption  by  the  executors  might  exhaust 
the  personalty  and  leave  the  widow  penniless.  It  may 
be  that  the  estate  was  so  valuable  that  the  sum  neces- 
sary to  redeem  would  be  only  a  small  part  of  the  total 
worth  of  the  estate;  we  do  not  know,  and  cannot 
ascertain  from  the  record.  We  can  only  surmise 
from  the  fact  that  the  testator  in  his  lifetime  was  un- 
able or  unwilling  to  discharge  the  mortgage,  and  that 
his  other  property  was  inadequate  for  that  puipose, 
without  material  impairment  of  his  finances.  It 
seems  quite  as  probable  that  decedent  intended  that 
his  sons  should  be  burdened  with  any  encumbrance 
that  might  remain  upon  the  land  as  that  it  was  his 
intent  the  widow  should  discharge  it  from  the  residue 
of  the  estate,  to  her  possible  impoverishment. 

As  the  plaintiffs  have  not  appeared  by  guardian  in 
this  proceeding,  we  are  justified  in  assuming  that 
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they  are  not  mere  children,  but  grown-up  men,  and 
possibly  as  capable  of  bearing  the  bnrden  of  redeem- 
ing this  property  as  the  widow,  and  this  might  well 
have  been  in  the  contemplation  of  the  testator  when 
he  made  his  will. 

Plausible  arguments  may  be  deduced  in  favor  of 
plaintiffs*  position  from  the  authorities  cited  by 
counsel,  but  most  of  them  may  be  easily  distinguished 
by  the  fact  that  the  encumbrances  were  such  as  the 
deceased  in  his  lifetime  had  created,  or  had  so  obli- 
gated himself  that  some  privity  existed  between  him 
and  the  mortgagee,  of  a  higher  nature  than  any  dis- 
closed in  the  case  at  bar. 

Thus  in  Turner  v.  Laird,  68  Conn,  198  (35  Atl. 
1124),  excerpts  from  which  are  quoted  in  appellants* 
brief,  the  mortgage  in  question  had  been  placed  upon 
the  land  by  the  testator  to  secure  his  own  debt. 

The  same  condition  obtained  in  HaywardY.  Hay- 
ward,  199  Mass.  340  (85  N.  E.  158).  The  court  in  its 
opinion  does  not  allude  to  or  criticise  the  opinion  in 
Creesy  v.  WUlis,  159  Mass.  249  (34  N.  E.  265),  so  it 
may  be  said  that  as  to  mortgages  assumed  but  not 
created  by  the  testator,  the  rule  in  that  case  is  still 
adhered  to  in  Massachusetts. 

In  Wats  V.  Wilts,  151  Iowa,  149  (130  N.  W.  906), 
the  encumbrance  was  one  created  by  the  testator. 
The  same  condition  existed  in  the  case  of  Brown  v. 
Baron,  162  Mass.  56  (37  N.  E.  772,  44  Am.  St.  Rep. 
331),  and  in  Hennegar  v.  Deadrick  (Tenn.  Ch.  App.), 
54  S.  W.  138.  So  it  will  be  seen  that  none  of  these 
cases  is  in  point  in  the  present  contention. 

The  case  of  The  Home  v.  Selling,  91  Or.  428,  440 
(179  Pac.  261),  is  not  in  point  here.  In  that  case 
Jacobs  and  wife  executed  a  note  for  $40,000  in  favor 
of  the  plaintiff,  and  gave  a  mortgage  to  secure  the 
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note  and  the  installments  of  interest  thereon,  when 
they  shonld  become  due,  the  mortgage  containing  a 
covenant  to  pay  the  sums  so  secured.  Thereafter 
Jacobs  and  wife  sold  the  mortgaged  land  to  Emanuel 
May,  who,  as  part  of  the  purchase  price,  assumed  to 
pay  the  mortgage,  his  covenant  being  as  follows : 

**The  grantee  herein,  in  part  consideration  for  this 
conveyance,  assumes  payment  of  the  $40,000,  unpaid 
balance  of  the  first  of  said  mortgages,  and  the  inter- 
est accrued  and  to  accrue  thereon.*' 

Afterwards  May  conveyed  to  the  Emanuel  May  In- 
vestment Co.  by  deed  witii  a  covenant  against  encum- 
brances, except,  among  others,  the  mortgage  of 
$40,000,  which  **as  part  of  the  purchase  price '*  was 
assumed  by  the  grantee. 

The  Home  Company,  the  original  mortgagee, 
brought  an  action  at  law  against  May  and  his  grantee 
to  recover  an  installment  of  unpaid  interest,  setting 
up  the  facts  as  above,  and  claiming  $300  as  attorneys  * 
fees  upon  a  stipulation  in  the  note  providing  for  the 
recovery  of  attorneys*  fees  in  case  action  or  suit 
should  be  brought  to  recover  thereon. 

Following  Miles  v.  Miles,  6  Or.  266  (25  Am.  Eep. 
522),  and  a  number  of  other  cases  in  this  jurisdiction, 
this  court  held  that  the  covenant  of  May  and  his 
grantees  to  assume  and  pay  the  mortgage  created 
such  a  privity  between  them  and  the  original  mort- 
gagor that  he  was  entitled  to  bring  a  personal  action 
thereon,  and  upheld  the  action  for  the  $3,000  accrued 
interest,  but  disallowed  the  attorneys'  fees,  Mr.  Jus- 
tice BuBNBTT  observing: 

**No  allusion  is  made  to  the  note  or  any  of  its  inci- 
dentals. The  agreement  is  to  pay  the  mortgage,  and 
the  action  at  law  against  the  present  defendant  is 
really  upon  that  stipulation." 
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So  here,  the  covenant  of  decedent  was  a  personal 
one  to  pay  the  mortgage,  and  the  mortgagee  could 
possibly  have  brought  action,  upon  that  covenant,  even 
though  it  was  a  purchase  money  mortgage.  But  this 
fact  has  no  bearing  upon  the  relation  between  the 
decedent  and  his  devisees  in  respect  to  the  provisions 
of  his  will,  and  does  not  militate  against  the  rule  an- 
nounced by  Chancellor  Kent  that,  as  between  the 
executor  and  the  devisee,  the  mortgaged  land,  in  the 
absence  of  an  express  declaration  to  the  contrary, 
constitutes  the  primary  fund  for  the  payment  of  such 
assumed  lien. 

On  principle,  it  is  difficult  to  differentiate  this  case 
from  one  where  the  purchaser  of  mortgaged  property 
has  entered  into  an  agreement  with  the  mortgagor  to 
save  him  harmless  and  protect  him  from  the  payment 
of  the  mortgage  debt.  On  authority  as  enunciated 
from  time  to  time  in  this  state,  there  arose  a  double 
incidental  liability.  The  principal  liability  was  that 
to  protect  the  decedent's  grantors  from  the  conse- 
quences of  their  dealings  with  their  mortgagees,  if 
these  should  ever  see  fit  to  waive  their  security  and 
bring  action  on  the  debt  secured.  From  decedent's 
transaction  with  the  mortgagors  there  arose  (accord- 
ing to  Miles  V.  Miles,  62  Or.  266  (25  Am.  Eep.  522), 
a  contingent  personal  liability  to  the  mortgagors  to 
pay  off  the  mortgage  in  case  the  mortgagees  should 
see  fit  to  demand  it  of  them  personally  instead  of  re- 
lying on  the  land. 

In  Miles  v.  MUes,  6  Or.  266  (25  Am.  Rep.  522),  the 
writer,  as  an  attorney  in  the  case,  contended  for  what 
he  considered  the  logical  common-law  rule,  that  the 
assumption  of  the  mortgage  by  a  subsequent  pur- 
chaser did  not  of  itself  create  any  such  privity  be- 
tween the  mortgagee  and  the  subsequent  purchaser, 
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as  would  give  a  personal  right  of  action  against  such 
purchaser;  but  the  contrary  doctrine  has  been  so 
firmly  established  in  this  jurisdiction  that  it  is  now 
Beyond  discussion,  and  such  merely  contingent  and 
remote  liabilities  can  hardly  be  construed  into  *'just 
debts"  within  the  meaning  of  a  general  clause  of  a 
will  directing  the  payment  of  such. 

Take  this  case,  where  the  obligation  of  deceased 
was  to  assume  and  pay  a  purchase-money  mortgage, 
which  is  not  shown  to  contain  any  covenants  for  the 
payment  of  the  debt,  it  would  seem  that  such  agree- 
ment would  not  rise  higher  than  a  mere  undertaking 
or  assurance  that  the  debt  should  be  extinguished  by 
the  sale  of  the  land,  and  that,  so  far  as  the  mortgagee 
and  the  decedent  were  concerned,  the  latter  was  only 
collaterally  liable,  the  land  being  thereby  the  primary 
fund.  Whether  this  be  true  or  not,  the  case  there 
presented  is  one  radically  different  from  the  case  at 
bar,  where  there  was  no  attempt  by  the  mortgagees 
to  hold  decedent  personally,  and  where  the  foreclo- 
sure and  sale  of  the  land  had  completely  satisfied  the 
terms  of  the  covenant  to  assume  and  pay  the  lien. 

It  is  but  fair  to  say  that  the  case  of  Thompson  v. 
THompson,  4  Ohio  St.  333,  appears  to  sustain  appel- 
lants' contention;  but  it  stands  alone,  and  is  opposed 
to  the  weight  of  authority,  and,  so  far  as  our  inves- 
tigation extends,  it  is  contrary  to  every  authority, 
both  English  and  American,  and  ought  not  to  be  fol- 
lowed, and  particularly  here  where,  in  the  testator's 
lifetime,  the  mortgagees  had  taken  such  a  course  of 
action  as  discharged  the  testator  from  any  legal  lia- 
bility to  indemnify  his  grantors  in  any  event 

The  decree  of  the  Circuit  Court  is  affirmed. 

Affibmed. 

BuBNETT,  Benson  and  Habris,  JJ.,  concur. 

100  Or.— 17 
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Ponnez  opinion  sQstained  April  6,  19£(L 

On  Beheabinq. 

(196  Pac.  830.) 

In  Banc 

On  rehearing.    Fobmeb  Omnion  Sustained. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  E.  K.  Oppenheimer,  Mr.  Frank  J.  Lonergan  and 
Messrs.  Davis  (&  Farrell,  with  an  oral  argument  by 
Mr.  Oppenheimer. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  Johnston  Wilson  and  Messrs.  Clark,  Middleton  <& 
Clark,  with  oral  arguments  by  Mr.  M.  H.  Clark  and 
Mr.  Wilson. 

MoBRIDE,  J. — ^In  an  able  and  carefully  prepared 
brief  counsel  challenge  the  correctness  of  our  conclu- 
sion in  this  cause,  and  were  there  any  difference  of 
opinion  among  the  members  of  this  court  in  that  re- 
spect, some  other  member  of  the  court  would  have 
written  the  opinion  on  the  present  petition. 

3,  4.  There  are  certain  propositions  which  are  well 
established  by  the  previous  decisions  of  this  court  and 
which  may  therefore  be  conceded  at  the  outset.  They 
are  these:  (1)  That  by  the  covenant  of  deceased  to 
pay  the  mortgage  then  existing  upon  the  lands  pur- 
chased by  him  he  became,  as  between  himself,  the 
mortgagors  and  the  mortgagees,  personally  liable  to 
pay  the  mortgage;  (2)  that  his  liability  as  between 
the  parties  above  named  was  as  great  as  and  no 
greater  than  that  of  the  original  mortgagor;  (3)  that 
since  the  mortgage  was  a  purchase-money  obligation, 
the  mortgagees  had  an  election  of  remedies  (a)  to  sue 
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upon  the  mortgage  and  foreclose  the  same,  or  (b)  to 
bring  an  ax^tion  at  law  to  recover  the  amount  due; 
and  (4)  that  by  bringing  suit  or  action  their  election 
was  complete  and  they  were  thereafter  precluded 
from  pursuing  the  remedy  not  chosen.  . 

As  to  the  first  proposition,  it  is  only  necessary  to 
cite  Miles  v.  MUes,  6  Or.  266  (25  Am.  Rep.  522) ;  The 
Home  V.  Selling,  91  Or.  428  (179  Pac.  261),  and  other 
Oregon  cases  following  these. 

As  to  the  second  proposition,  see  Smith  v.  Kibbe, 
104  Kan.  158  (178  Pac.  427,  5  A.  L.  R.  483),  and 
O'Connor  v.  O'Cormor,  88  Tenn.  76  (12  S.  W.  447,  7 
L.  R.  A.  33).  The  conclusion  reached  in  Smith  v. 
Kibbe  would  seem  naturally  to  follow  in  any  state 
which  adopts  the  reasoning  in  Miles  v.  Miles,  6  Or. 
266  (25  Am.  Rep.  522),  but,  as  we  shall  presently 
show,  has  no  application  to  the  case  at  bar.  The 
case  of  Smith  v.  Kibbe  was  not  cited  in  the  brief  of 
counsel  at  the  previous  hearing  but  was  referred  to 
in  the  argument  and  was  unfortunately  overlooked  in 
our  previous  opinion.  The  case  of  O'Connor  v. 
O'Connor,  88  Tenn.  76  (12  S.  W.  447,  7  L.  R.  A.  33), 
lays  down  no  doctrine  essentially  different  from  that 
enunciated  by  Chancellor  Kent  in  Cumberland  v. 
Codrington,  3  Johns.  Ch.  (N.  Y.)  229  (8  Am.  Dec. 
492),  so  far  as  applied  to  the  facts  here,  as  will  here- 
after be  shown. 

Concerning  the  third  proposition,  that  the  plaintiffs 
had  an  election  of  remedies  either  to  sue  to  foreclose 
the  mortgage  or  to  bring  an  action  to  recover  upon 
the  note,  or  rather  the  covenant  to  pay  the  debt,  and 
that  the  choice  of  one  remedy  precluded  them  from 
pursuing  the  other,  see  Wright  v.  Wimberly,  94  Or.  1 
(184  Pac.  740). 

With  reference  to  the  fourth  proposition,  see  cases 
cited  by  Mr.  Justice  Habbis  in  Oregon  MUl  (&  Grain 
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Co.  V.  Hyde,  87  Or.  163  (169  Pac.  791).  In  20  C.  J. 
page  29,  Section  20,  the  text  announces  the  same  rale 
and  in  copious  notes  indicates  that  the  overwhelming 
weight  of  authority  sustains  that  view. 

5.  Let  us  now  consider  the  case  in  the  light  of  these 
authorities.  When  deceased  accepted  the  conveyance 
and  obligated  himself  by  implication  to  the  mort- 
gagees, to  pay  the  mortgage,  they  thus  had  two  reme- 
dies, one  to  foreclose  it  and  take  their  chances  of  get- 
ting the  remainder  of  the  purchase  money  out  of  the 
land,  and  the  other  to  bring  a  personal  action  against 
deceased.  They  could  do  either;  they  could  not  do 
both.  If  they  brought  a  personal  action  to  recover  the 
amount  due,  they  released  the  land  from  the  encum- 
brance. If  they  brought  a  suit  to  foreclose  the  mort- 
gage, they  released  deceased  from  any  personal  lia- 
bility by  reason  of  his  covenant. 

The  mortgagees  brought  a  suit  to  foreclose  the 
mortgage,  and  served  the  testator  with  summons  some 
time  before  his  death.  The  very  moment  they  did 
that,  deceased  was  discharged  of  all  personal  liability 
for  the  debt  and  he  stood  in  the  same  position  as  he 
would  had  he  merely  purchased  the  land  with  the  en- 
cumbrance upon  it  T^itiiout  any  reference  having  been 
made  in  the  deed  in  respect  thereto.  This  was  his 
legal  situation  at  the  time  of  his  death.  He  owed  no 
personal  debt  to  the  mortgagees  which  they  could 
satisfy  out  of  his  personalty  or  which  after  they  had 
commenced  the  suit  they  could  enforce  as  a  personal 
claim  against  his  estate.  They  simply  had  in  effect  a 
purchase-money  mortgage  against  the  land,  nothing 
more.  In  this  situation  the  rule  announced  in  Cum- 
berland V.  Codrington,  3  Johns.  (N.  T.)  229  (8  Am. 
Dec.  492),  applies  in  full  force.  The  mortgage  was 
no  longer  incidental  security  for  a  personal  debt  of 
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the  testator,  but  the  land  secured  by  it  was  the  only- 
thing  out  of  which  the  mortgagees  could  collect  the 
amount  of  the'r  debt. 

A  will  takes  effect  from  the  date  of  the  death  of  the 
testator,  not  from  its  execution,  and  at  the  death  of 
the  testator  he  owed  no  personal  debt,  *'just"  or 
otherwise,  to  the  mortgagees.  He  owed  no  legal  duty 
to  his  legatees  to  warrant  their  title  to  the  land  be- 
queathed. The  general  rule  is  that  in  a  bequest  of 
land  covered  by  a  mortgage  or  other  lien  not  created 
by  the  testator,  the  devisee  takes  it  ou/m  onere,  unless 
there  is  an  express  direction  in  the  will  that  the  lien 
be  extinguished  out  of  the  proceeds  of  personalty. 
On  this  point  see  cases  cited  in  the  original  opinion. 

The  case  of  Smith  v.  Kibhe,  104  Kan.  159  (178  Pac. 
427,  5  A.  L.  B.  483),  cited  by  counsel,  is  not  in  point 
here  by  reason  of  the  fact  that  there  the  testator  at 
his  death  was  still  personally  liable  to  the  mortgagees 
for  the  payment  of  the  mortgage  debt.  In  the  case 
at  bar,  as  heretofore  shown,  the  testator  before  the 
time  of  his  death  had  by  the  election  of  the  mort- 
gagees been  legally  released  from  such  liability.  In 
the  Kansas  case,  Haney  sold  to  Bussart  and  Collier 
a  farm  upon  which  there  was  a  mortgage  for  $3,000, 
which  mortgage  Bussart  and  CoUier  assumed  in  writ- 
ing to  pay.  Bussart  and  Collier  sold  the  land  to 
Smith,  the  testator,  and  he  expressly  assmried  and 
promised  to  pay  the  mortgage.  Smith  died,  leaving 
the  land  so  encumbered  to  his  son,  the  plaintiff,  and 
the  residue  of  his  estate  to  his  widow.  In  this  state 
of  the  case  it  was  held  in  effect  that  the  mortgage 
debt  was  personally  owing  from  the  testator  to  the 
mortgagee  at  the  date  of  his  death,  and  that  since  this 
was  the  situation  the  clause  of  his  will  directing  the 
payment  of  his  just  debts  embraced  the  mortgage 
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debt  and  placed  upon  the  executors  the  duty  of  ex- 
tinguishing it  out  of  the  personalty  of  the  estate. 
Note  here,  however,  that  it  was  a  personal  debt  upon 
which  the  testator  could  have  been  sued  at  law  up  to 
the  very  moment  of  his  death,  which  is  the  very  re- 
verse of  the  circumstances  in  the  case  at  bar,  where 
there  was  a  claim  against  the  res  but  not  against  the 
man. 

O'Conner  v.  O'Cormer,  88  Tenn.  76  (12  S.  W.  447, 
7  L.  E.  A.  33),  when  considered  in  its  entirety,  sup- 
ports the  contention  of  respondents  in  this  case. 
Thomas  0 'Conner  died  intestate,  leaving  a  widow  as 
the  sole  heir  and  distributee  of  his  personal  estate, 
and  administratrix  of  the  estate  as  well.  Before  his 
death  he  had  bought  certain  parcels  of  land  upon 
which  there  were  vendor's  liens,  and  had  expressly 
agreed  to  pay  off  these  liens  as  part  of  the  purchase 
price.  He  died  leaving  the  liens  unpaid  and  the  same 
were  foreclosed  and  the  property  was  sold  to  satisfy 
them.  His  brothers  and  sisters,  who  were  heirs  to 
his  real  property,  brought  a  proceeding  in  the  chan- 
cery court  to  compel  the  administratrix  to  reimburse 
them  out  of  the  personalty  for  the  amount  realized 
from  the  sale  of  the  encumbered  realty.  The  major- 
ity of  the  court  in  an  opinion  rendered  by  Mr.  Justice 
LuBTON  took  the  same  view  expressed  by  this  court  in 
Miles  V.  MUes,  6  Or.  266  (25  Am.  Rep.  522),  and  held 
that  the  agreement  by  0 'Conner,  the  deceased,  with 
his  vendor  to  pay  the  liens  existing  at  the  time  of  the 
purchase  created  the  relation  of  debtor  and  creditor 
between  the  original  holders  of  the  vendor's  liens  and 
0 'Conner,  and  that  therefore  they  were  a  personal 
charge  against  him,  saying: 

**That  the  intestate  by  the  acceptance  of  a  deed 
containing  this  assumption  of  the  lien  debt,  made  him- 
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self  personally  responsible  to  the  creditors  holding 
the  lien,  will  not,  at  this  day,  admit  of  doubt/' 

So  holding  and  upon  the  sole  ground  that  deceased 
hact  made  the  liens  his  personal  debt,  the  court  sus- 
tained the  claim  of  plaintiffs  and  decreed  that  the 
widow  should  reimburse  the  heirs,  evidently  to  her 
own  impoverishment,  as  appears  from  the  dissent- 
ing opinion.  But  while  laying  down  and  enforcing 
the  rule  in  all  its  harshness,  Mr.  Justice  Ltjbton  is 
careful  to  make  an  exception,  which  is  as  follows: 

**It  may  be,  at  the  outset,  admitted  that  where 
lands  descend  subject  to  a  charge,  or  mortgage,  or 
lien,  not  created  by  the  intestate,  which  was  never  his 
personal  debt,  or  one  for  which  he  could  have  been 
personally  liable  by  the  creator,  the  heir,  in  such  case, 
would  take  the  land  subject  to  the  encumbrance,  and 
could  not  call  upon  the  personal  estate  to  have  his 
lands  exonerated  from  the  burden.  This  would  fol- 
low for  the  obvious  reason  that  the  encumbrance  was 
never  the  debt  of  the  intestate,  and  his  administrator 
could  not  therefore  be  called  upon  to  discharge  it/* 

The  principle  enunciated  in  this  excerpt  is  substan- 
tially that  which  we  hold  to  be  applicable  here. 

Granted  for  the  sake  of  argument  that  deceased 
had  made  himself  primarily  liable  to  the  mortgagees 
when  he  took  the  deed  from  the  mortgagors,  this  lia- 
bility, whether  primary  or  contingent,  it  matters  not 
which,  had  ceased  before  his  death.  On  und  for  some 
time  before  that  event,  nothing  but  the  land  was  lia- 
ble. It  alone  stood  for  the  debt,  and  this  being  the 
case  the  devisees  took  it  cum  onere.  The  fact  that 
they  were  not  made  parties  to  the  litigation  after  the 
death  of  the  testatrix  can  avail  nothing  here.  The 
land  passed  to  them  immediately  upon  the  death  of 
the  testator,  subject  to  certain  rights  of  the  executor. 
If  they  have  any  defense  or  any  rights  of  any  kind 
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whidi  thej  were  entitled  to  assert  in  the  pr^nises, 
they  can  hardly  be  said  to  have  been  foreclosed  of 
them  by  a  snit  to  which  they  were  not  parties;  but 
we  do  not  attempt  to  pass  npon  that  phase  of  the  con- 
troversy. We  hold  only  that  they  are  not  entitled  to 
be  reimbursed  out  of  the  testator's  personal  estate, 
for  the  amount  collected  by  sale  of  the  mortgaged 
premises. 

We  adhere  to  onr  former  opinion. 

AjmBMED.    Ofikiok    Sustaiksd   ok    Bbhbabiho. 


Argoed  ICftreb  1,  aflinned  April  19,  1921. 

PIEST  NAT.  BANK  v.  UNITED  STATES  NAT. 

BANK. 

(197  Pac.  547.) 

Biiikf  and  Banking— Baak  caa  Bacover  Pasrment  on  Forged  Olieck 
Whera  Holdar  is  Nagllgant  or  Chargeable  With  Bad  Faith. 

1.  Under  Sections  7854,  7977,  7980,  Or.  L.,  a  drawee  }>ank  paying 
a  check  beara  the  risk  of  the  drawer's  signature  being  a  forgery;  but, 
if  the  drawee  is  innocent  of  actual  fault  and  the  holder  is  chargeable 
with  bad  faith  or  negligence,  the  drawee's  hands  are  untied,  and  it 
can  compel  the  holder  to  refund. 

Banka  and  Banking— Bank  Freaanting  a  Check  not  Negligent  in  not 
Detecting  Forgery  of  Drawer'a  Signature,  Though  Ha^iag  Gennine 
Signatura  of  Drawer  Among  Ita  Files. 

2.  Where  the  bank  preaenting  a  forged  check  had  an  account  of 
the  apparent  drawer  of  the  check,  so  that  it  had  among  its  files  the 
genuine  signature  of  the  drawer,  it  was  not,  because  of  such  fact,.aB 
a  matter  of  law,  negligent  in  failing  {o  detect  the  forgery  of  the 
drawer's  signature. 

BiUa  and  Notes — ^Presenting  Checks  for  Payment  not  Bepreaentation 
That  Drawer'a  Signature  ia  Genuine— "Holder." 

3.  Tlndor  Swtions  7822,  7843,  7844,  7857,  7982  Or.  L.,  the  act 
of  the  holder  of  cheoka  in  presenting  them  to  the  drawee  bank  for 


1.  Right  of  bank  to  recover  money  paid  on  forged  instrument  by 
mistake,  see  notes  in  1  Ann.  Caa.  632;  Ann.  Caa.  1912D,  495. 

Right  of  drawee  of  forged  check  or  draft  to  recover  money  paid 
thereon,  aee  note  in  18  A.  L.  B.  1089. 
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payment  is  neither  a  representation  nor  a  warranty  by  the  holder  to 
the  drawee  that  the  drawer's  signature  is  genuine;  such  drawee  bank 
not  being  a  subsequent  "holder"  of  the  checks,  within  the  meaning  of 
term  as  used  in  the  negotiable  instruments  law. 

Banks  and  Banking— Bills  and  Notes— Indorsement  by  Holder  of 
Forged  Check  Presenting  It  to  Drawee  Bank  for  Paymmt  not 
Bepresentation  of  Gennlneness  of  Drawer's  Signature  Under  Oom- 
mon-law  Bnles  or  Clearlng-hoase  Bule. 

4.  Indorsements  placed  by  the  holder  of  forged  checks  upon  the 
back  of  the  checks,  on  presenting  them  to  the  drawee  bank  for  pay- 
ment, did  not  constitute  representations  or  warranties  of  the  genuine- 
ness of  the  drawer's  signature,  either  under  common-law  rules  or  a 
clearing-house  rule  attaching  to  the  indorsement  of  the  holder  a  guar- 
anty of  previous  indorsements;  such  rule  not  including  signatures 
of  drawers. 

Banks  and  Banking— Bank  caa  Becover  Payment  Made  on  Forged  In- 
dorsement. 

5.  The  holder  of  a  check  on  which  he  has  received  payment  from 
the  drawee  bank  must  refund  such  payment  to  the  bank,  where  he 
has.  received  such  payment  on  a  forged  indorsement  of  the  check,  if 
the  check  bore  the  genuine  signature  of  the  drawer;  such  recovery 
being  permissible  both  under  common-law  rules  and  under  a  clearing- 
house rule  attaching  to  the  indorsement  of  the  holder  a  guaranty  of 
previous  indorsements. 

Banks  and  Banking— Bank  cannot  Becorer  Payment  Made  on  Forged 
Check  Merely  Because  Indorsement  was  also  Forged. 

6.  Where  a  bank  drawee  paid  a  check  on  which  not  only  the 
drawer's  signature,  but  also  the  indorsement,  was  forged,  it  could  not 
recover  the  amount  paid  from  the  holder  of  the  check  presenting  it 
under  the  rule  permitting  a  drawee  to  recover  payment  made  on  a 
forged  indorsement;  the  instrument  being  an  invalid  order  in  its 
entirety,  and  the  forged  indorsement  not  being  the  proximate  cause 
of  the  payment. 

From  Multnomah:  Bobebt  Tuokbb,  Judge. 

Department  1. 

This  is  an  action  brought  by  the  First  National 
Bank  of  Portland  against  the  United  States  National 
Bank  of  Portland  for  the  recovery  of  $532.80  paid  on 
18  forged  checks  drawn  upon  the  First  National  Bank 
of  Portland.  The  cause  was  tried,  with  the  consent 
of  the  parties,  by  the  court  without  the  intervention 

4.  Unrestricted  indorsement  of  forged  check  as  warranty  of  gen- 
uineness, see  note  in  7  Ann.  Gas.  746. 

5.  Liability  of  person  receiving  payment  of  check  under  forged 
indorsement,  see  note  in  94  Am.  Bt,  Bep.  641. 
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of  a  jury.  There  was  a  judgment  for  the  defendant 
and  the  plaintiff  appealed. 

The  two  banks  are,  as  their  names  imply,  national 
banking  corporations  and  are  engaged  in  doing  a 
general  banking  business  in  Portland.  Each  bank  is 
a  member  of  an  association  known  as  the  Portland 
Clearing-house.  The  object  of  this  association  is  said 
to  be  the  effecting,  at  one  place,  of  the  daily  ex- 
changes between  the  several  associated  banks  and 
bankers,  and  the  settlement  of  the  balances  resulting 
from  such  exchanges. 

The  Willamette  Iron  &  Steel  Works,  hereinafter 
called  the  Steel  Works,  is  a  corporation  doing  busi- 
ness in  Portland.  The  Steel  Works  pays  its  em- 
ployees by  delivering  to  them  every  Saturday  pay- 
checks. The  Steel  Works  had  funds  on  deposit  with 
the  First  National  Bank,  and  it  also  had  moneys  on 
deposit  with  the  United  States  National  Bank.  How- 
ever, all  the  pay-checks  issued  by  the  Steel  Works 
and  delivered  to  its  employees  were  drawn  on  the 
First  National  Bank.  The  Steel  Works  used  a 
printed  form  of  pay-check  which  was  designed  for  its 
own  exclusive  use.  All  checks  drawn  by  the  Steel 
Works  were  required  to  be  signed  by  B.  C.  Ball,  its 
president,  and  by  M.  H.  Insley,  its  secretary-treas- 
urer. For  convenience  the  signature  of  Ball  was 
lithographed  upon  the  pay-checks  used  by  the  Steel 
Works,  but  Insley  was  required  to  write  his  signa- 
ture upon  each  check.  The  First  National  Bank  had 
in  its  files  the  genuine  signatures  of  Ball  and  Insley; 
and  the  United  States  National  Bank  likewise  had 
their  genuine  signatures  in  its  files. 

The  Steel  Works  caused  a  supply  of  pay-checks  to 
be  printed  with  the  lithographed  signature  of  Ball  on 
them.    According  to  the  testimony  of  M.  H.  Insley, 
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a  person  going  nnder  the  name  of  W.  M.  Eose  learned 
''that  these  checks  were  going  through*'  and  ''got  a 
job  at  the  printer 's,'*  and  told  a  person  who  went 
under  the  name  of  Martin  Shea  ''that  these  checks 
were  going  through.*'  Insley  says  that  *'they" 
(Eose  and  Shea)  conceived  the  idea  of  Shea  "going 
down  to  our  plant  and  getting  a  job'*  in  order  to 
obtain  a  pay-check  and  thus  "procure  the  signature 
of  the  officer  whose  name  was  not  printed  on  the 
check.**  The  plan  was  carried  out  and  Shea  got  a 
job  at  the  Steel  Works ;  he  worked  one  day  only,  and 
for  that  day's  work  received  a  pay-check  having  on 
it  the  lithographed  signature  of  Ball  and  the  written 
signature  of  Insley.  Eose  stole  some  of  the  blank 
checks  from  the  printer.  Using  the  pay-check  re- 
ceived by  Shea  from  the  Steel  Works  as  a  sample  of 
Insley  *s  genuine  signature,  the  persons,  whom  we 
shall  call  Eose  and  Shea,  forged  the  name  of  M.  H, 
Insley  as  secretary-treasurer  of  the  Steel  Works  to 
each  of  these  stolen  blank  checks.  Some  of  these 
forged  checks  passed  through  other  banks  before 
reaching  the  First  National  Bank  as  drawee ;  eighteen 
of  the  forged  checks  passed  through  the  United  States 
National  Bank ;  and  none  but  these  eighteen  checks  are 
involved  in  this  action.  Each  check  was  dated  De- 
cember 21,  1918,  and  purported  to  be  drawn  for  the 
sum  of  $29.60,  and  appeared  upon  its  face  to  be  regu- 
lar. The  forged  signature  of  Insley  was  a  good  imi- 
tation of  his  genuine  signature.  Some  checks  were 
made  payable  to  the  order  of 'W.  M.  Eose,  but  a 
majority  of  them  were  made  payable  to  the  order  of 
Martin  Shea.  On  the  back  of  each  of  the  checks  made 
payable  to  the  order  of  W.  M.  Eose  the  following  in- 
dorsement appears:  "W.  M.  Eose,  246%  Yamhill"; 
and  on  the  back  of  the  Martin  Shea  checks  the  fol- 
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lowing  was  written:  ''Martin  Shea,  49%  Ninth  N/' 
These  eighteen  checks  were  negotiated  to  as  many 
different  merchants  in  Portland.  Each  of  these 
eighteen  merchants  was  a  client  and  a  depositor  of 
the  United  States  National  Bank.  Each  of  the 
eighteen  merchants  took  his  check  to  the  United 
States  National  Bank,  and  after  indorsing  his  name 
on  the  back  of  the  check  delivered  it  to  the  United 
States  National  Bank  and  received  credit  for  the 
amount  of  the  face  of  the  check.  These  eighteen 
checks  were  received  by  the  United  States  National 
Bank  on  and  between  December  24  and  28,  1918. 

The  United  States  National  Bank  stamped  on  the 
back  of  each  of  the  eighteen  checks  an  impression  of 
its  clearing-house  stamp  and  then  on  and  between 
December  24th  and  28th,  presented  them  through  the 
Portland  Clearing-house  to  the  First  National  Bank 
for  payment;  and  the  First  National  Bank  paid  to 
the  United  States  National  Bank  the  amount  of  the 
eighteen  checks,  aggregating  $532.80,  and  at  the  same 
time  the  First  National  Bank  charged  this  amount 
against  the  account  of  the  Steel  Works.  The  defend- 
ant's clearing-house  stamp  contained  its  name,  the 
number  of  its  membership  in  the  association,  the  date, 
and  the  following  words:  **Pay  through  Clearing- 
house.'^ 

On  January  2,  1919,  the  Steel  Works  received  from 
the  First  National  Bank  a  bank  statement  together 
with  the  eighteen  checks  *'as  returned  vouchers.** 
On  or  about  January  13,  1919,  the  Steel  Works  dis- 
covered that  the  checks  had  been  forged,  and  the 
Steel  Works  immediately  returned  them  to  the  First 
National  Bank  with  the  information  that  all  the  pur- 
ported signatures  of  Insley  were  forgeries.  The 
First  National  Bank  credited  the  Steel  Works  with 
the  amount  of  the  face  of  the  forged  checks  and  then 
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took  them  to  the  United  States  National  Bank, 
** claiming  that  one  of  the  maker's  signatures  thereto 
was  a  forgery,  and  also  claiming  that  the  signatures 
of  the  payees  were  forgeries'';  and  at  the  same  time 
the  First  National  Bank  *  *  requested  defendant  to  col- 
lect for  and  pay  over  to  plaintiff  the  amount  of  said 
several  checks  from  said  merchants  who  had  indorsed 
said  checks  and  deposited  them  with  defendant." 

The  United  States  National  Bank  admits  that  it 
notified  the  merchants  of  the  request  made  by  the 
plaintiff.  However,  the  defendant  explains  that  the 
plaintiff  had  asserted  a  right  to  a  return  of  the 
moneys  paid  to  the  defendant  on  the  forged  checks, 
and  that  because  of  the  claim  asserted  by  the  plain- 
tiff and  in  order  to  protect  itself  the  defendant  noti- 
fied the  merchants  of  the  claim  which  had  been  made 
by  the  First  National  Bank  and  the  United  States 
National  Bank  also  says  that  it  requested  the  mer- 
chants to  take  steps  to  protect  it.  Thirteen  of  the 
eighteen  merchants  delivered  to  the  United  States  Na- 
tional Bank  the  amounts  of  their  checks,  aggregating 
$384.80.  Apparently  five  of  the  eighteen  merchants 
did  nothing.    According  to  the  answer, — 

**  certain  of  said  merchants,  depositors  with  the  de- 
fendant, did,  in  order  to,  and  solely  for  the  purpose 
of,  protecting  the  defendant,  place  in  the  hands  of  the 
defendant  the  amounts  represented  by  said  checks, 
which  amounts  defendant  is  holding  solely  and  only 
for  the  purpose  of  protecting  the  defendant  in  the 
event  it  should  be  determined  that  the  demands  and 
claims  of  plaintiff  are  rightful  but  as  the  moneys  of 
said  merchants  deposited  for  said  purposes  only." 

One  of  the  rules  of  the  clearing-house  requires  each 
member  of  the  association  to  have  a  clearing-house 
stamp;  and  this  rule  further  declares  that — 
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**The  clearing-house  stamp  used  by  the  members  in 
clearing  items  through  tiie  clearing-house  should  be 
understood  to  guarantee  previous  indorsements  on  all 
items  cleared  except  certificates  of  deposit." 

Another  rule,  Article  XVI,  Section  2,  provides : 

'*A11  negotiable  paper  deposited  for  clearance  by 
the  members  of  this  association  shall  bear  the  stamp 
of  the  depositing  bank,  which  shall  clearly  indicate 
the  name  of  the  bank,  its  clearing-house  number  and 
the  date  of  clearance.  The  stamp  shall  be  for  clear- 
ing-house purposes  only,  and  shall  guarantee  the 
validity  and  regularity  of  all  prior  indorsements  on 
the  paper  so  cleared,  except  the  indorsement  of  an 
original  payee  of  a  certificate  of  deposit,  and  it  shall 
not  be  construed  to  supply  a  missing  indorsement." 

The  last  two  mentioned  rules  are  relied  upon  by 
the  plaintiff. 

The  defendant  relies  upon  the  rule  known  as  Arti- 
cle XIV,  Section  2,  which  reads  as  follows: 

'' Errors  in  the  exchanges  and  claims  arising  from 
the  return  of  checks,  or  from  any  other  cause,  are  not 
to  be  adjusted  through  the  clearing-house,  but  directly 
between  the  members  who  are  the  parties  to  them; 
all  checks  and  drafts  in  the  exchanges  not  found  ^ood, 
or  missent,  shall  be  returned  without  intentional 
mutilation,  or  notice  of  dishonor,  given  directly  to 
the  members  from  whom  they  were  received,  not  later 
than  3:30  o'clock  p.  m.  of  the  day  in  which  said  re- 
turned vouchers  were  exchanged,  except  Saturday, 
when  the  hour  shall  be  12:30  o'clock  p.  m.,  and  the 
said  member  shall  immediately  refund  to  the  bank 
returning  the  same  the  amount  for  which  it  had  re- 
ceived credit  through  the  clearing-house  for  the  said 
checks  or  drafts  so  returned  to  it;  in  case  of  the  re- 
fusal or  inability  of  any  member  to  promptly  refund 
to  the  bank  presenting  such  checks  or  drafts  so  re- 
turned, the  bank  holding  them  may  report  to  the 
manager  of  the  clearing-house  the  amount  of  the 
same,  and  it  shall  be  the  manager's  duty,  with  the 
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approval  of  the  clearing-house  committee,  to  take 
from  the  settling  sheet  of  both  members  the  amount 
of  such  checks,  drafts  or  other  items  so  reported,  and 
to  readjust  the  clearing-house  statement  and  declare 
the  correct  balances  in  conformity  with  the  changes 
so  made;  provided,  that  such  report  of  default  shall 
be  given  to  the  manager  before  tne  hour  set  for  pay- 
ment by  him  of  the  credit  balances  resulting  from 
that  day's  exchanges/' 

W.  M.  Rose  was  not  the  true  name  of  the  person 
who  stole  the  checks  from  the  printer,  nor  was  Mar- 
tin Shea  the  true  name  of  the  person  who  worked  at 
the  shop  of  the  Steel  Works;  but  these  names  *'were 
fictitious  names  used  by''  them  for  the  purpose  of 
accomplishing  the  forgery  and  utterance  of  the  checks. 
The  trial  court  found  as  a  fact  that — 

'*The  payees  named  in  each  of  said  checks  were 
fictitious  payees,  and  the  indorsements  of  the  name 
of  the  payees  appearing  upon  the  back  of  each  of 
said  checks  were  fictitious  indorsements,  and  such 
fact  was  faiown  to  the  person  making  them  so  pay- 
able." 

Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Dolph,  Mallory,  Simon  <&  Oearin  and  Mr. 
Edgar  Freed,  with  an  oral  argument  by  Mr.  Joseph 
Simon. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Hugh  Montgomery  and  Messrs.  Piatt  <&  Piatt, 
with  an  oral  argument  by  Mr.  Montgomery. 

HABBIS,  J. — The  plaintiff  argues  that  it  is  en- 
titled to  recover  because:  (1)  The  defendant  is 
chargeable  with  negligence  in  not  having  detected  the 
forgery  of  Insley's  signature;  and  (2)  even  though 
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the  defendant  was  not  negligent,  the  indorsement  of 
the  checks  and  presentment  for  payment,  followed  by 
actual  payment,  oblige  the  defendant  to  refund.  The 
questions  arising  out  of  the  charge  of  negligence  will 
be  first  considered;  and  afterward  attention  will  be 
given  to  the  numerous  questions  arising  out  of  the 
indorsement,  presentment  for  payment  and  receipt  of 
payment  by  the  defendant. 

1.  Where  a  holder  for  value  in  due  course  presents 
to  the  drawee  a  bill  of  exchange  to  which  the  name 
of  the  drawer  has  been  forged,  and  the  drawee  pays 
the  instrument,  the  holder  and  drawee  being  alike 
ignorant  that  the  signature  of  the  ostensible  drawer 
was  forged,  and  it  is  subsequently  discovered  that 
the  signature  of  the  drawer  was  forged,  the  drawee 
cannot  recover  the  payment  made  to  the  holder.  If 
in  similar  circumstances  a  drawee  accepts  a  bill  of 
exchange  and  then  permits  it  to  go  into  circulation, 
he  cannot  avoid  his  obligation  to  pay  even  though  the 
forgery  is  discovered  after  the  acceptance  and  before 
presentment  for  payment.  Such  was  the  rule  an- 
nounced in  England  in  1762  by  Lord  Mansfield  in 
Price  V.  Nedl,  3  Burr.  1354;  and  it  was  repeatedly 
recognized  and  accepted  as  a  part  of  the  law-mer- 
chant of  England,  4  Har.  Law  Rev.  297. 

Although  in  this  country  most  of  the  text-writers 
and  some  judges  have  protested  strongly  against  the 
rule  announced  in  Price  v.  Neal,  the  doctrine  estab- 
lished by  that  case  has  been  accepted  as  a  part  of  our 
law-merchant  by  the  national  supreme  court  as  well 
as  by  most  of  the  state  appellate  tribunals:  Bank  of 
United  States  v.  Ba/nk  of  State  of  Georgia,  10  Wheat. 
333  (6  L.  Ed.  334,  see,  also,  Eose's  U.  S.  Notes); 
State  Bank  v.  Cumberland  Savings  <&  Trust  Co.,  168 
N.  C.  605  (85  S.  E.  5,  L.  E.  A.  1915D,  1138) ;  Deposit 


April,  '21.]     First  Nat.  Bk.  v.  United  States  Nat.  Bk.    273 

Bank  of  Georgetown  v.  Fayette  Nat.  Bank,  90  Ky.  10 
(13  S.  W.  339,  7  L.  E.  A.  849) ;  Northwestern  Nat. 
Bank  of  Chicago  v.  Bank  of  Commerce  of  Kmisas 
City,  107  Mo.  402  (17  S.  W.  982,  15  L.  E.  A.  102) ; 
First  Nat.  Bank  of  Belmont  v.  First  Nat.  Bank  of 
BamesvUle,  58  Ohio  St.  207  (50  N.  E.  723,  65  Am.  St. 
Eep.  748,  41  L.  E.  A.  584) ;  Germania  Bank  v.  Boutell, 
60  Minn.  189  (62  N.  W.  327,  51  Am.  St.  Eep.  519,  27 
L.  E.  A.  635) ;  National  Park  Bank  v.  New  York 
Ninth  National  Bank,  46  N.  Y.  77  (7  Am.  Eep.  310) ; 
Ba/nk  of  WUliam^on  v.  McDowell  County  Bank,  66 
W.  Va.  545  (66  S.  E.  761,  36  L.  E.  A.  (N.  S.)  605) ; 
2  Michie  on  Banks  and  Banking,  1496. 

Stated  broadly  and  in  general  language,  the  drawee 
named  in  a  bill  of  exchange  is  bound  to  know  the 
signature  of  the  drawer  and  hence  accepts  or  pays  the 
instrument  at  his  peril.  A  check  is  defined  as  * '  a  bill 
of  exchange  drawn  on  a  bank  payable  on  demand": 
Section  7977,  Or.  L.  A  bank  is  bound  to  know  the 
signatures  of  its  depositors,  and,  therefore,  if  as 
drawee  a  bank  pays  a  check  to  which  is  signed  the 
name  of  one  of  its  depositors,  it  does  so  at  its  peril. 
There  are  a  few  jurisdictions  in  which  it  is  held  that 
the  drawee  can  recover  even  from  an  innocent  holder 
if  the  holder  will,  after  recovery,  be  in  no  worse  con- 
dition than  if  the  bank  had  refused  to  pay  the  bill 
of  exchange  or  check:  Bank  of  Lisbon  v.  Bank  of 
Wyndmere,  15  N.  D.  299  (108  N.  W.  546,  125  Am.  St. 
Eep.  588,  10  L.  E.  A.  (N.  S.)  49) ;  American  Express 
Co.  V.  State  National  Bank,  27  Okl.  824  (113  Pac.  711, 
33  L.  E.  A.  (N.  S.)  188).  Although  in  most  of  the 
American  jurisdictions  the  courts  are  agreed  upon  the 
general  rule  that  the  drawee  named  in  a  bill  of  ex- 
change or  check  is  bound  to  know  the  signature  of 
the  drawer,  and  therefore  by  paying  assumes  the  loss 
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that  results  from  the  name  of  the  drawer  being  a  for- 
gery, if  it  subsequently  appears  to  be  a  forgery,  yet 
these  same  courts  are  not  agreed  upon  the  reasons  for 
the  rule.  In  practically  all  of  the  adjudications 
which  follow  the  doctrine  of  Price  v.  Neal  it  is  con- 
ceded that  the  doctrine  furnishes  an  exception  to  the 
rule  which  permits  the  recovery  of  money  paid  under 
a  mistake  of  fact:  Bank  of  Williamson  v.  McDowell 
County  Bank,  66  W.  Va.  545  (66  S.  E.  761,  36  L.  B.  A. 
(N.  S.)  605);  People's  Ba/nk  v.  Franklin  Bank,  88 
Tenn.  299  (12  S.  W.  716,  17  Am.  St.  Rep.  884,  6 
L.  R.  A.  724) ;  Germania  Bank  v.  Bout  ell,  60  Minn. 
189  (62  N.  W.  327,  51  Am.  St.  Rep.  519,  27  L.  R.  A. 
635).  Some  judges  rest  the  rule  upon  grounds  of  es- 
toppel; others  say  that  it  is  governed  by  the  princi- 
ples of  negligence;  and  still  others  invoke  the  prin- 
ciple of  natural  justice,  that  as  between  two  persons 
one  of  whom  must  suffer,  the  legal  title  shall  prevail. 
Frequently  the  suggestion  is  made  that  the  rule  arises 
out  of  considerations  of  convenience  as  well  as  of  com- 
mercial necessity;  for,  it  is  said,  throughout  the  en- 
tire business  world  bills  of  exchange  and  checks  in 
large  part  serve  as  currency  in  each  day's  business 
transactions,  and  it  is  not  only  convenient  but  neces- 
sary that  there  shall  be  a  definite  time  and  a  fixed 
place  for  final  settlement  and  that  the  best  time  and 
most  appropriate  place  for  such  final  settlement  is 
the  time  and  place  when  and  where  an  instrument  is 
presented  to  the  drawee  for  payment:  Note  in  First 
Nat.  Bank  of  Lisbon  v.  Bank  of  Wyndmere  (N.  D.), 
10  L.  R.  A.  (N.  S.)  49;  4  Har.  Law  Rev.  297;  Bank  of 
Williamson  v.  McDowell  County  Bank,  66  W.  Va.  545 
(66  S.  E.  761,  36  L.  R.  A.  (N.  S.)  605) ;  Farmers'  Nat. 
Bank  v.  Farmers'  Truest  Bank,  159  Ky.  141  (166 
S.  W.  986,  L.  R.  A.  1915A,  77,  88) ;  First  Nat.  Bank 
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of  MarshaUtovm  v.  MarshalUown  State  Bank,  107 
Iowa,  327  (77  N.  W.  1045,  44  L.  E.  A.  131) ;  Dedham 
Nat.  Bank  v.  Everett  Nat.  Bank,  177  Mass.  392  (59 
N.  E.  62,  83  Am.  St.  Eep.  286) ;  GernuMiia  Bank  v. 
Boutell,  60  Minn.  189  (62  N.  W.  327,  51  Ajn.  St.  Rep. 
519,  27  L.  B.  A.  635).  At  present  we  are  chiefly  in- 
terested in  ascertaining  the  rule  of  the  law-merchant 
rather  than  the  reasons  for  the  rule;  and,  having 
ascertained  that  the  doctrine  of  Price  v.  Neal  has 
prevailed  in  most  of  the  American  jurisdictions  as  a 
part  of  the  law-merchant,  we  need  not  attempt  to  in- 
quire further  into  the  reasons  for  the  rule. 

The  general  statement  that  a  drawee  who  pays  a 
bill  of  exchange  or  check  does  so  at  his  peril,  is  not 
strictly  accurate,  for  it  is  subject  to  qualification  and 
exception.  The  general  language  employed  in  this 
statement  fails  to  take  into  account  any  of  the  duties 
resting  upon  the  holder.  The  doctrine  of  Price  v. 
Neal  is  not  available  to  a  holder  who  (1)  is  guilty 
of  bad  faith,  or  (2)  has  been  negligent.  The  rule 
with  which  we  are  now  concerned  is  more  accurately 
stated  when  we  say  that  a  drawee  who  has  paid  a 
bill  of  exchange  or  check  cannot  recover  the  payment 
from  a  holder  in  good  faith  for  value  and  without 
fault.  The  holder  is  guilty  of  bad  faith  towards  the 
drawee  and  must  refund  if  he  participated  in  the 
forgery,  or  if  he  knew  the  check  was  forged,  or  knew 
of  circumstances  causing  suspicion  of  its  genuineness 
and  these  circumstances  were  neither  known  to  the 
drawee  nor  communicated  to  him  by  the  holder.  Obvi- 
ously, a  bad  faith  holder  ought  not  to  be  permitted  to 
retain  money  received  from  an  innocent  drawee  on  a 
bill  of  exchange  or  check  to  which  the  name  of  the 
drawer  has  been  forged;  and  so  say  all  the  authori- 
ties.   But  if  we  suppose  that  an  indorser  was  a  holder 
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in  good  faith,  can  he  retain  money  paid  to  him  by  an 
innocent  drawee  even  though  he  has  been  negligent  t 
The  adjudications  are  practically  unanimous  in  their 
answers  to  this  question.  There  are  four  precedents 
which,  together  with  a  dissenting  opinion  in  a  fifth 
precedent  and  possibly  one  or  two  additional  deci- 
sions, must  be  deemed  as  standing  apart  from  the 
rest  of  reported  judicial  opinions:  Commercial  <&  F. 
Nat.  Bank  v.  First  Nat.  Bank,  30  Md.  11  (96  Am.  Dec. 
554) ;  Bank  of  St.  Albans  v.  Farmers'  <&  M.  Bank,  10 
Vt.  141  (33  Am.  Dec.  188);  Salt  Springs  Bank  v. 
Syracuse  Sav.  Inst,  62  Barb.  (N.  Y.)  101;  Howard 
V.  Mississippi  Valley  Bank,  28  La,  727  (26  Am.  Rep. 
105).  To  the  extent  that  these  four  cases  may  be  re- 
garded as  authority  for  relieving  a  bank  from  its  own 
misconduct  in  negligently  purchasing  a  check  drawn 
upon  another  bank,  they  are  out  of  harmony  with 
practically  all  else  that  has  been  written  upon  the 
subject:  Bank  of  Williamson  v.  McDowell  County 
Bank,  66  W.  Va.  545  (66  S.  E.  761,  36  L.  R.  A.  (N.  S.) 
605,  609) ;  4  Har.  Law  Rev.  297,  301. 

A  holder  cannot  profit  by  a  mistake  which  his  neg- 
ligent disregard  of  duty  has  contributed  to  induce  the 
drawee  to  commit:  Ellis  v.  Ohio  Life  Ins.  <&  Trust 
Co.,  4  Ohio  St.  628,  668  (64  Am.  Dec.  610).  The 
holder  must  refund,  if  by  his  negligence  he  has  con- 
tributed to  the  consummation  of  the  mistake  on  the 
part  of  the  drawee  by  misleading  him:  Germania 
Bank  v.  Boutell,  60  Minn.  189,  194  (62  N.  W.  327,  51 
Am.  St.  Rep.  519,  27  L.  R.  A.  635).  If  the  only  fault 
attributable  to  the  drawee  is  the  constructive  fault 
which  the  law  raises  from  the  bald  fact  that  he  has 
failed  to  detect  the  forgery,  and  if  he  is  not  charge- 
able with  actual  fault  in  addition  to  such  constructive 
fault,  then  he  is  not  precluded  from  recovery  from  a 
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holder  whose  conduct  has  been  such  as  to  mislead  the 
drawee  or  induce  him  to  pay  the  check  or  bill  of  ex- 
change without  the  usual  security  against  fraud. 
The  holder  must  refund  to  a  drawee  who  is  not 
guilty  of  actual  fault  if  the  holder  was  negligent  in 
not  making  due  inquiry  concerning  the  validity  of  the 
check  before  he  took  it,  and  if  the  drawee  can  be  said 
to  have  been  excused  from  making  inquiry  before  tak- 
ing the  check  because  of  having  had  a  right  to  pre- 
sume that  the  holder  had  made  such  inquiry:  Ger- 
mania  Bank  v.  Boutell,  60  Minn.  189,  194  (62  N.  W. 
327,  51  Am.  St.  Eep.  519,  27  L.  E.  A.  635) ;  Bank  of 
Williamson  v.  McDowell  County  Bank,  66  W.  Va.  545 
(66  S.  E.  761,  36  L.  R.  A.  (N.  S.)  605) ;  Deposit  Bank 
of  Georgetown  v.  Fayette  Nat.  Bank,  90  Ky.  10  (13 
S.  W.  339,  7  L.  R.  A.  849) ;  People's  Bank  v.  Franklin 
Bank,  88  Tenn.  299  (12  S.  W.  716,  17  Am.  St.  Rep. 
884,  6  L.  R.  A.  724;  First  Nat.  Bank  of  Danvers  v. 
First  Nat.  Bank  of  Salem,  151  Mass.  280  (24  N.  E. 
44,  21  Am.  St.  Rep.  540) ;  Dedham  Nat.  Bank  v.  Ever- 
ett Nat.  Bank,  177  Mass.  392  (59  N.  E.  62,  83  Am.  St. 
Rep.  286) ;  National  Bank  of  North  America  v.  Bangs, 
106  Mass.  441  (8  Am.  Rep.  349) ;  First  Nat.  Bank  of 
Marshailtown  v.  MarshaJltown  State  Bank,  107 
Iowa,  327  (77  N.  W.  1045,  44  L.  R.  A.  131),  See, 
also,  Neal  v.  Cohum,  92  Me.  139,  150  (42  Atl.  348,  69 
Am.  St.  Rep.  495). 

Apt  illustrations  of  culpable  negligence  of  a  holder 
are  found  in  that  class  of  cases  where  a  stranger  rep- 
resenting himself  to  be  the  payee  presents  to  a  bank 
a  check  drawn  upon  another  bank  and  the  first  bank 
purchases  the  check  without  inquiry  and  without 
identification  of  the  person  presenting  the  check. 
The  customary  practice  of  banks  is  to  require  iden- 
tification of  strangers,  and  for  that  reason  the  drawee 
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bank  has  a  right  to  assume  that  the  purchasing  bank 
has  in  accordance  with  such  customary  practice  of 
banks  made  inquiry  and  required  identification;  and, 
therefore  the  failure  of  the  purchasing  bank  to  ob- 
serve such  customary  practice  has  in  many  instances 
made  the  purchasing  bank  liable  to  the  drawee  bank 
for  payments  made  on  checks  to  which  the  name  of 
the  drawer  has  been  forged:  People's  Bank  v.  Frank- 
lin Bank,  88  Tenn.  299  (12  S.  W.  716, 17  Am.  St.  Rep. 
884,  6  L.  B.  A.  724) ;  First  Nat  Bank  v.  State  Bank, 
22  Neb.  769  (36  N.  W.  289,  3  Am.  St.  Rep.  294); 
First  Nat.  Bank  of  Danvers  v.  First  Nat.  Bank  of 
Salem,  151  Mass.  280  (24  N.  E.  44,  21  Am.  St.  Rep. 
450) ;  National  Ba^ik  of  North  America  v.  Bangs, 
106  Mass.  441  (8  Am.  Rep.  349) ;  Farmers'  Nat.  Bank 
V.  Farmers  <&  Traders'  Bank,  159  Ky.  141  (166  S.  W. 
986,  L.  R.  A.  1915A,  77) ;  Woods  v.  Colony  Bank,  114 
Ga.  683  (40  S.  E.  720,  56  L.  R.  A.  929).  See,  also, 
Woodward  v.  Savings  &  Trust  Co.,  178  N.  C.  184 
(100  S.  E.  304,  5  A.  L.  R.  1561) ;  Cwnadian  Bank  of 
Commerce  v.  Bingham,  30  Wash.  484  (71  Pac.  43,  60 
L.  R.  A.  955).  However,  see  Pennington  Bank  v. 
Moorhead  First  State  Bank,  110  Minn.  263  (125  N.  W. 
119,  136  Am.  St.  Rep.  496,  26  L.  R.  A.  (N.  S.)  849). 
If  the  instant  case  were  to  be  governed  by  rules  of 
the  law-merchant,  the  defendant  could  invoke  the  doc- 
trine of  Price  v.  Neal,  and  the  plaintiff  could,  if  the 
defendant  was  negligent,  counter  by  advancing  the 
contention  that  the  negligence  of  the  defendant  de- 
prives it  of  the  protection  which  would  otherwise  be 
afforded  by  the  rule  which  binds  the  drawee  to  know 
the  signature  of  the  drawer  of  the  check:  First  Nat. 
Bank  v.  Bank  of  Cottage  Orove,  59  Or.  388,  394  (117 
Pac.  293). 
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The  doctrine  of  Price  v.  Need  has  been  carried  into 
the  uniform  negotiable  instruments  law.  The  follow- 
ing sections  of  the  negotiable  instruments  law  are 
important: 

Section  7854,  Or.  L. :  '  *  The  acceptor,  by  accepting  the 
instrument,  engages  that  he  will  pay  it  according  to 
the  tenor  of  his  acceptance;  and  admits  (1)  the  exist- 
ence of  the  drawer,  the  genuineness  of  his  signature, 
and  his  capacity  and  authority  to  draw  the  instru- 
ment; and  (2)  the  existence  of  the  payee  and  his 
then  capacity  to  indorse." 

Section  7977,  Or.  L. :  ''A  check  is  a  bill  of  exchange 
drawn  on  a  bank  payable  on  demand.  Except  as 
herein  otherwise  provided,  the  provisions  of  this  act 
applicable  to  a  bill  of  exchange  payable  on  demand 
apply  to  a  check. ' ' 

Section  7980,  Or.  L.:  '*  Where  the  holder  of  a  check 
procures  it  to  be  accepted  or  certified,  the  drawer  and 
all  indorsers  are  discharged  from  liability  thereon." 

Sections  7854,  7977  and  7980,  Or.  L.,  correspond 
respectively  with  Sections  62,  185  and  188  of  the 
negotiable  instruments  law. 

It  will  be  observed  that  in  Section  7854,  Or.  L.,  the 
word  **  accepting"  and  not  the  word  *  Spaying"  is 
employed  in  the  statute;  and  yet  in  all  the  states 
where  the  question  has  been  presented,  except  the 
state  of  Pennsylvania,  where  a  different  course  of 
legislation  has  produced  a  different  result  and  except 
in  South  Dakota  (Crawford's  Ann.  Neg.  Inst.  Law 
(4  ed.),  121;  Brannan's  Neg.  Inst.  Law  (3  ed.), 
229,  231),  the  courts  have  ruled  that  Section  62  is 
merely  a  legislative  affirmation  of  the  rule  announced 
in  Price  v.  Ne<U,  and  that  this  section  includes  the 
payment  as  well  as  the  acceptance  of  a  negotiable  in- 
strument on  the  theory  that  the  section  was  intended 
as  a  legislative  adoption  of  the  entire  doctrine  of 
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Price  V.  Neal.  This  is  the  view  expressed  by  this 
court  in  First  Nat.  Bank  v.  Bank  of  Cottage  Grove, 
59  Or.  388,  396  (117  Pac.  293),  now  a  leading  author- 
ity  npon  this  point;  and  the  conclusion  reached  by 
this  court  is  concurred  in  by  other  courts  and  text- 
writers:  National  Bank  of  Rolla  v.  First  Nat.  Bank 
of  Salem,  141  Mo.  App.  719  (125  S.  W.  513) ;  National 
Bank  of  Commerce  v.  Mechanic's  American  National 
Bank,  148  Mo.  App.  1  (127  S.  W.  429) ;  State  Nat. 
Bank  v.  Bank  of  Magdolena,  21  N.  M.  653  (157  Pac. 
498,  L.  B.  A.  1916E,  1296) ;  Cherokee  Nat.  Bamk  v. 
Union  Trust  Co.,  33  Okl.  342  (125  Pac.  464) ;  Figuers 
V.  Fly,  137  Tenn.  358  (193  S.  W.  117).  See,  also, 
Title  Gtcarantee  <&  Trust  Co.  v.  Haven,  126  App.  Div. 
802  (111  N.  Y.  Supp.  305) ;  Bergstromy.  Ritz-Carleton 
Restaurant  <&  Hotel  Co.,  171  App.  Div.  776  (157  N.Y. 
Supp.  959) ;  Title  Guarantee  S  Trust  Co.  v.  Haven, 
196  N.  Y.  487  (89  N.  E.  1082,  17  Ann.  Cas.  1131,  25 
L.  R.  A.  (N.  S.)  1308) ;  Farmers  £  Merchants'  Bank 
V.  Bank  of  Rutherford,  115  Tenn.  64  (88  S.  W.  939, 
112  Am.  St.  Rep.  817) ;  Brannan's  Neg.  Inst.  Law 
(3  ed.),  229;  5  R.  C.  L.  552;  8  C.  J.  608. 

Thus  it  appears  that  Section  62  of  the  negotiable 
instruments  law  has,  except  in  Pennsylvania  and  ex- 
cept in  South  Dakota,  been  received  as  a  legislative 
afl&rmation  of  the  rule  in  Price  v.  NeaH:  Brannan's 
Neg.  Inst.  Law  (3  ed.),  231.  It  will  be  observed 
that  Section  62  does  not  in  terms  provide  for  the  ex- 
ceptions, such  as  negligence  of  the  holder,  which  had 
been  recognized  in  nearly  every  reported  judicial  de- 
cision where  the  doctrine  of  Price  v.  Neal  had  been 
followed.  In  other  words,  notwithstanding  state- 
ments occasionally  made  to  the  effect  that  there  is  a 
conflict  among  the  authorities,  a  careful  examination 
of  the  precedents  will  disclose  that,  aside  from  the 
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four  cases  previously  mentioned,  and  possibly  a  few 
more,  the  courts  which  had  followed  Price  v.  Neal 
had  also  recognized  negligence  on  the  part  of  the 
holder  as  an  exception  which  prevented  the  rule  from 
operating  against  the  drawee.  Instead  of  saying  that 
the  negligence  of  the  holder  creates  an  exception  to 
the  rule  in  Price  v.  Nealy  it  is  perhaps  a  more  accu- 
rate statement  of  the  rule  itself  to  say  that,  if  there 
is  freedom  from  both  negligence  and  bad  faith  on  the 
part  of  the  holder,  the  drawee  cannot  recover  pay- 
ment made  on  a  forged  check,  but,  if  the  holder  is 
chargeable  with  negligence  or  bad  faith  the  rule  does 
not  apply  against  an  innocent  drawee:  Canadian 
Bank  of  Commerce  v.  Bingham,  30  Wash.  484  (71 
Pac.  43,  60  L.  E.  A.  955;  Bank  of  Williamson  v.  Mc- 
Dowell County  Bank,  66  W.  Va.  545  (66  S.  E,  761,  31 
L.  E.  A.  (N.  S.)  605,  608). 

The  negotiable  instruments  law  is  in  the  main  a 
codification  of  the  rules  of  the  law-merchant;  and  in 
most  instances  where  there  had  been  a  difference  of 
judicial  opinion  the  negotiable  instruments  law  will 
upon  investigation  be  found  to  have  adopted  the 
rule  of  the  majority.  With  but  few  reported  deci- 
sions to  the  contrary,  the  courts  of  this  country  which 
had  followed  Price  v.  Neal  had  for  a  century,  recog- 
nized negligence  upon  the  part  of  the  holder  as  aji  ex- 
ception which  untied  the  hands  of  the  drawee  and  en- 
abled hiTTi  to  recover  from  the  negligent  holder;  and 
in  this  situation  it  is  inconceivable  that  the  framers 
of  the  act  designed  to  make  Section  62  absolute  and 
free  from  the  exceptions  which  had  been  previously 
recognized.  Section  62  has  been  criticised  because  it 
fails  to  speak  of  the  exceptions  which  had  come  to  be 
so  generally  observed  (59  Univ.  of  Pa.  Law  Eev. 
493);  and  yet  the  history  of  the  Price  v.  Neal  rule 
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and  the  condition  of  the  judicial  decisions  in  this 
country  when  the  negotiable  instruments  law  was 
framed  make  it  obvious  that  the  legislatures  adopted 
the  Price  v.  Neal  rule  with  its  exceptions,  although 
the  exceptions  were  not  expressed,  just  as  the  courts 
had  adopted  the  rule  with  its  exceptions.  This  court 
and  other  courts  have  held  that  the  rule  of  Price  v. 
Neal  in  its  present  form  as  a  legislative  rule  is  sub- 
ject to  the  exceptions  which  prevailed  when  it  existed 
in  its  form  as  a  judicial  rule :  First  Nat.  Bank  v.  Bank 
of  Cottage  Grove,  59  Or.  388  (117  Pac.  293) ;  Bran- 
nan's  Neg.  Inst.  Law  (3  ed.),  229. 

2.  Having  determined  that  Section  7854,  Or.  L.,  is 
not  available  to  the  United  States  National  Bank  if 
it  was  negligent,  the  next  inquiry  is:  Was  the  de- 
fendant negligent!  The  United  States  National 
Bank  cannot  be  charged  with  negligence  unless  it  was 
remiss  in  some  duty;  nor,  even  though  the  defendant 
was  negligent,  can  the  plaintiff  derive  any  benefit 
from  such  negligence  unless  the  negligence  con- 
tributed to  the  consummation  of  the  mistake  made  by 
the  plaintiff.  There  is  nothing  in  the  record  to  indi- 
cate that  any  of  the  eighteen  merchants  failed  to  re- 
quire identification  of  the  persons  who  went  under  the 
names  of  Rose  and  Shea;  and,  even  though  it  be  as- 
sumed that  the  eighteen  merchants  were  negligent, 
their  negligence  cannot  be  imputed  to  the  United 
States  National  Bank,  for  the  merchants  negotiated 
the  checks  to  the  United  States  National  Bank  and  it 
received  the  checks  with  the  names  of  the  payees  and 
the  merchants  indorsed  upon  the  backs  of  the  checks : 
First  National  Bank  of  MarshaUtown  v.  Marshall- 
toicn  State  Bank,  107  Iowa,  327,  330  (77  N.  W.  1045, 
44  L.  R.  A.  131).  However,  there  is  nothing  in  the 
record  to  indicate  that  the  merchants  were  negligent 
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in  any  respect  when  they  took  the  checks  from  the 
persons  who  were  going  under  the  names  of  Rose  and 
Shea.  Every  one  of  the  eighteen  checks  came  to  the 
defendant  from  regular  depositors  who  were  presum- 
ably reputable,  and  in  the  regular  course  of  business. 
There  was  nothing  upon  the  face  of  any  of  the  checks 
to  excite  suspicion ;  and  it  is  not  claimed  that  any  of 
the  eighteen  merchants  knew  or  had  any  reason  to 
suspect  that  the  checks  were  forgeries.  It  cannot  be 
said  that  there  was  so  much  as  a  single  circumstance 
in  connection  with  the  presentation  of  the  checks  to 
create  the  slightest  ground  for  suspicion ;  and,  conse- 
quently, if  the  defendant  was  guilty  of  negligence  at 
all  it  was  because,  having  the  genuine  signature  of 
Insley  in  its  files,  and  hence  the  means  by  which  to 
detect  forgeries,  it  failed  to  make  a  comparison  of 
the  signatures.  The  uncontradicted  testimony  of  the 
vice-president  of  the  First  National  Bank  is  that  the 
forged  signature  of  Insley  appearing  on  the  checks  is 
'*a  very  good  imitation/* 

If  the  United  States  National  Bank  had  been  aware 
of  the  forgeries,  or  if  it  had  known  of  circumstances 
sufficient  to  put  it  upon  inquiry,  a  duty  in  respect  of 
the  signature  of  the  drawer  would  have  been  imposed 
upon  it;  but  in  the  absence  of  such  knowledge  or  cir- 
cumstances the  United  States  National  Bank  owed 
no  duty  to  the  First  National  Bank  to  inquire  about 
the  genuineness  of  the  signature  of  the  drawer,  for 
the  drawee  must  know  the  signature  of  the  drawer: 
Germama  Bank  v.  Boidell,  60  Minn.  189  (62  N.  W. 
327,  51  Am.  St.  Bep.  519,  27  L.  E.  A.  635) ;  Price  v. 
Neal,  3  Burr.  1354 ;  Bank  of  Williamson  v.  McDowell 
Comiy  Bank,  66  W.  Va.  545  (66  S.  E.  761,  37  L.  R.  A. 
(N.  S.)  605) ;  Crocker-Woolworth  Nat.  Bank  v. 
Nevada  Bank,  139  Cal.  564  (73  Pac.  456,  96  Am.  St. 
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Rep.  169,  63  L.  E.  A.  245) ;  State  Bank  v.  First  Nat. 
Bank,  87  Neb.  351  (127  N.  W.  244,  29  L.  B.  A.  (N.  S.) 
100).  Owing  no  duty  to  the  drawee  in  respect  of  the 
signature  of  the  drawer,  the  defendant  bank,  which 
it  must  be  remembered  was  the  third  indorser,  cannot 
be  charged  with  negligence  for  having  failed  to  com- 
pare the  signature  of  Insley  as  it  appears  upon  the 
checks  with  the  signature  as  it  appeared  in  the  de- 
fendant bank's  files  of  genuine  signatures.  Since  the 
defendant  was  under  no  obligation  to  inquire  about 
the  genuineness  of  the  signature  of  the  drawer,  the 
defendant  cannot  be  charged  with  negligence  in  not 
doing  what  it  was  not  required  to  do ;  and  the  plain- 
tiff is  in  no  position  to  say  that  its  mistake  was  due 
wholly  or  even  in  part  to  the  failure  of  the  defendant 
to  investigate  the  signature  of  Insley.  If  it  can  be 
said  that  it  was  the  duty  of  the  defendant  as  a  matter 
of  law  to  compare  the  signature  on  the  checks  with 
the  signature  in  its  files,  it  could  likewise  be  said  that 
if  the  purported  drawer  was  within  easy  reach  of  the 
defendant  it  should  have  inquired  of  the  drawer  con- 
cerning the  checks;  but  it  is  not  the  law  that  the 
holder  must  go  out  and  seek  the  drawer.  The  fact 
that  the  defendant  had  in  its  files  the  genuine  signa- 
ture of  a  drawer  might,  if  there  were  other  circum- 
stances tending  to  show  negligence,  be  considered  in 
determining  whether  the  defendant  was  negligent; 
but  it  cannot  be  said  that  the  failure  to  compare  the 
signatures  was  as  a  matter  of  law  negligence  on  the 
part  of  the  defendant.  Moreover,  the  uncontradicted 
evidence  is  that  it  is  customary  among  banks  in  Port- 
land when  checks  are  received  from  their  depositors 
for  presentation  to  drawee  banks  '*to  examine  the 
indorsement,  and  not  the  signatures  on  the  face  of  the 
check;  the  amount,  and  the  indorsement  of  the  payee 
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and  not  the  signatures  on  the  face  of  the  check;  be- 
cause there  are  several  of  the  firms  in  the  city  that 
have  accounts  in  several  different  banks,  and  no  at- 
tempt is  made  to  examine  signatures  on  the  face  of 
the  check  for  genuineness."  It  is  the  duty  of  the 
drawee  to  know  the  signature  of  the  drawer.  As  be- 
tween the  drawee  and  a  holder,  it  is  the  duty  of  the 
holder  to  know  the  signature  of  prior  indorsers.  It 
has  been  held  that  even  if  a  drawer  draws  a  check 
payable  to  his  own  order  and  at  once  indorses  it,  a 
payment  of  it  by  the  drawee  admits  only  the  genuine- 
ness of  the  drawer's  original  signature,  but  not  the 
genuineness  of  his  indorsement:  First  Nat.  Bank  of 
Chicago  v.  Northwestern  Nat.  Bank,  152  111.  276,  307 
(38  N.  E.  739,  43  Am.  St.  Eep.  247,  26  L.  E.  A.  289) ; 
Missouri  Lincoln  Trust  Co,  v.  Third  Nat.  Bank^  154 
Mo.  App.  89  (133  S.  W.  357),  The  fact  that  the  in- 
dorser  in  this  instance  is  a  depositor  of  the  drawee 
does  not  shift  to  the  drawee  the  duty  of  the  holder  to 
know  the  signature  of  the  indorser.  In  the  instant 
case  it  was  not  the  duty  of  the  defendant  to  know 
Insley's  signature  unless  the  signature  appeared  on 
the  check  as  an  indorser.  The  fact  that  the  drawer 
was  a  depositor  of  the  holder  does  not  shift  to  the 
holder  the  duty  of  the  drawee  to  know  the  signature 
of  the  drawer. 

We  cannot  say  that  the  defendant  was  negligent  as 
a  matter  of  law.  Nor  can  we  say  in  this  appeal  that 
the  defendant  was  negligent  as  a  matter  of  fact;  be- 
cause it  devolved  upon  the  plaintiff  to  show  negli- 
gence, and  the  findings  of  the  trial  court  were  against 
the  plaintiff :  Deposit  Ba/nk  of  Georgetown  v.  Fayette 
Nat.  Bank,  90  Ky.  10  (13  S.  W.  339,  7  L.  R.  A.  849). 

The  plaintiff  cannot  derive  any  benefit  from  the 
fact  that  thirteen  of  the  merchants  delivered  an  ag- 


286       FiBST  Nat.  Bk.  v.  United  States  Nat.  Bk.     [100  Or. 


gregate  of  $384.40  to  the  defendant,  becanse  this 
money  is  not  held  by  the  defendant  as  its  own  money 
or  as  the  money  of  the  plaintiff ;  but  it  is  held  as  the 
money  of  the  merchants  and  can  be  paid  by  the  de- 
fendant to  the  plaintiff  only  in  the  event  that  it  is 
judicially  held  that  *  *  the  demands  and  claims  of  plain- 
tiff are  rightful/'  If  the  defendant's  negligence 
contributed  to  the  mistake  made  by  the  plaintiff,  the 
latter  being  innocent  of  actual  fault,  the  plaintiff  can 
recover,  regardless  of  whether  the  defendant  has  or 
has  not  collected  the  money  from  the  merchants.  If 
the  merchants  had  unconditionally  delivered  money 
to  the  defendant  to  be  delivered  in  any  event  to  the 
plaintiff,  a  different  situation  would  be  presented. 

3,  4,  The  act  of  presenting  a  check  through  the 
clearing-house  to  the  plaintiff  for  payment  was 
neither  a  representation  nor  a  warranty  that  the  sig- 
nature of  Insley  was  genuine.  Nor  did  the  defend- 
ant's clearing-house  stamp  placed  upon  the  check  as 
an  indorsement  constitute  a  representation  or  a  war- 
ranty that  the  signature  of  the  drawer  was  genuine. 
The  question  as  to  whether  or  not  the  defendant's 
indorsement  with  its  clearing-house  stamp  and  the 
presentment  for  payment,  either  singly  or  in  combina- 
tion constituted  a  representation  or  warranty  that 
the  signature  was  genuine  presents  itself  in  two 
aspects:  (1)  In  the  light  of  the  negotiable  instruments 
law;  and  (2)  in  the  light  of  the  law-merchant.  There 
is  no  section  of  the  negotiable  instruments  law  declar- 
ing that  an  indorsement  by  the  holder  and  present- 
ment for  payment  shall  be  deemed  a  representation 
to  the  drawee  by  the  holder  that  the  signature  of  the 
drawer  is  genuine. 

The  two  sections  of  the  negotiable  instruments  law 
which  prescribe  the  warranties  imposed  upon  an  in- 
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dorser  are  Sections  7857  and  7858,  Or.  L.  It  is  said 
in  Section  7857,  Or.  L.,  that  "Every  person  negotiat- 
ing an  instrument  by  delivery  or  by  a  qualified  indorse- 
ment warrants'*  certain  specified  things.  By  the 
terms  of  Section  7858,  Or.  L.,  "every  indorser  who 
indorses  without  qualification  warrants  to  all  subse- 
quent holders  in  due  course, '*  specified  matters  and 
things.  It  will  be  observed  that  Section  7857,  Or.  L., 
imposes  warranties  only  on  the  person  "negotiat- 
ing"; and  it  will  also  be  observed  that  Section  7858 
declares  that  a  person  who  indorses  without  qualifica- 
tion warrants  only  to  "subsequent  holders  in  due 
course.*'  If  we  turn  to  Section  7822,  Or.  L.,  we  shall 
see  that — 

"An  instrument  is  negotiated  when  it  is  transferred 
from  one  person  to  another  in  such  manner  as  to  con- 
stitute the  transferee  the  holder  thereof.** 

Section  7982,  Or.  L.,  defines  "holder**^  as  "the 
payee  or  indorsee  of  a  bill  or  note  who  is  in  posses- 
sion of  it,  or  the  bearer  thereof.** 

Section  7844,  defines  a  holder  in  due  course  to  be 
one — 

"Who  has  taken  the  instrument  under  the  follow- 
ing conditions:  (1)  that  it  is  complete  and  regular 
upon  its  face;  (2)  that  he  became  the  holder  of  it  be- 
fore it  was  overdue,  and  without  notice  that  it  had 
been   previously  dishonored,  if  such  was   the  fact; 

(3)  that  he  took  it  in  good  faith  and  for  value; 

(4)  that  at  the  time  it  was  negotiated  to  him  he  had 
no  notice  of  any  infirmity  in  the  instrument  or  defect 
in  the  titie  of  the  person  negotiating  it.** 

Under  the  provisions  of  Section  7843,  Or.  L. : 

"The  holder  of  a  negotiable  instrument  may  sue 
thereon  in  his  own  name ;  and  payment  to  him  in  due 
course  discharges  the  instrument.*' 
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Manifestly,  presentment  to  the  drawee  for  payment 
is  not  a  negotiation  of  a  check;  for  payment  trans- 
mutes the  paper  from  a  negotiable  instrument  into  a 
mere  canceled  voucher.  When  paid  the  check  has 
run  its  course  as  a  negotiable  instrument:  First  Nat. 
Bank  v.  Bank  of  Cottage  Grove,  59  Or.  388,  396  (117 
Pac.  293).  It  is  manifest  that  the  drawee,  who  pays 
a  check  and  then  receives  it  as  a  canceled  voucher 
divested  of  its  character  as  a  negotiable  instrument, 
is  not  **a  holder '^  within  the  meaning  of  that  term  as 
it  is  used  in  the  negotiable  instruments  law.  It  fol- 
lows, therefore,  that  the  negotiable  instruments  law 
did  not  write  into  the  indorsement  of  the  defendant 
any  of  the  warranties  prescribed  by  Sections  7857 
and  7858,  Or.  L. :  National  Bank  v.  Mechanic's  Amer- 
ican National  Bank,  148  Mo.  App.  1  (127  S.  W.  429) ; 
National  Bank  of  Commerce  v.  Farmers  S  Mer- 
chants' Bank,  87  Neb.  841  (128  N.  W.  522) ;  Figuers 
V.  Fly,  137  Tenn.  358  (193  S.  W.  117) ;  Farmers  dk 
Merchants'  Bank  v.  Bank  of  Rutherford,  115  Tenn. 
64  (88  S.  W.  939,  112  Am.  St.  Eep.  817);  Aurora 
State  Bank  v.  Bank  of  Rutherford,  115  Tenn.  64  (88 
S.  W.  939, 112  Am.  St.  Rep.  817) ;  Aurora  State  Bank 
V.  Hayes-Eames  Elevator  Co.,  88  Neb.  187  (129  N.  W. 
279);  Brannan^s  Neg.  Inst.  Law  (3  ed.),  131.  See, 
also,  Neal  v.  Cohurn,  92  Me.  139,  150  (42  Atl.  348,  69 
Am.  St.  Rep.  495). 

We  now  inquire  whether  the  indorsement  and  pre- 
sentment for  payment  operated  under  the  rules  of  the 
law-merchant,  as  a  warranty  by  the  defendant  holder 
to  the  plaintiff  drawee  that  the  signature  of  Insley 
was  genuine.  Many  and  probably  most  of  the  text- 
writers  have  persistently  opposed  the  doctrine  of 
Price  V.  Neal  and  naturally  we  should  expect  to  find 
among  such  text- writers  those  who  take  the  view  that 
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an  indorsement  by  a  holder  pins  presentment  for 
payment  produce  a  warranty  by  the  holder  that  the 
signature  of  the  drawer  is  genuine.  It  is  true  also 
there  may  be  found  among  the  reported  court  deci- 
sions precedents  to  the  effect  that  the  holder  war- 
rants to  the  drawee  the  genuineness  of  the  signature 
of  the  drawer:  People's  Bank  v.  Franklin  Bank,  88 
Tenn.  299,  303  (12  S.  W.  716,  17  Am.  St.  Rep.  884,  6 
L.  R.  A.  724) ;  Woods  v.  Colony  Bank,  114  Ga.  683, 
686  (40  S.  E.  720,  56  L.  R.  A.  929) ;  Williamsburgh 
Trust  Co.  V.  Turn  Suden,  120  App.  Div.  518  (105 
N.  Y.  Supp.  335).  See,  also,  Canadian  Bank  of  Com- 
merce V.  Bingham,  30  Wash.  484  (71  Pac.  43,  60 
L.  R.  A.  955) ;  Ford  v.  People's  Bank,  74  S.  C.  180 
(54  S.  E.  204,  114  Am.  St.  Rep.  986,  7  Ann.  Cas.  744, 
10  L.  R.  A.  (N.  S.)  63). 

Those  who  refuse  to  accede  to  the  doctrine  of 
Price  V.  Nedl  may  consistently  argue  that  the  holder 
warrants  the  genuineness  of  the  drawer's  signature; 
but  those  authorities  which  adhere  to  Price  v.  Neal 
cannot  with  any  semblance  of  consistency  in  one 
breath  say  that  the  drawee  warrants  the  signature 
of  the  drawer  and  in  the  next  breath  say  that  the 
holder  warrants  the  drawer's  signature.  To  say  that 
the  rule  of  Price  v.  Neal  applies  except  where  the 
holder  indorses  the  check  is  to  except  the  rule  out  of 
existence,  because  in  actual  practice  nearly  all  checks 
and  bills  of  exchange  are  indorsed  by  the  holder  when 
presented  for  payment.  It  is  utterly  illogical  to  say 
on  the  one  hand  that  by  making  payment  the  drawee 
warrants  to  the  holder  the  genuineness  of  the 
drawer 's  signature  and  on  the  other  hand  that  by  re- 
ceiving payment  the  holder  warrants  the  same  thing 
to  the  drawee.  If  each  warrants  to  the  other  exactly 
the  same  thing,  then  in  case  of  payment  of  a  forged 
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check,  the  warranty  of  the  holder  meets  and  conflicts 
with  that  of  the  drawer,  and  each  warranty  being 
equal  to  the  other,  neither  can  prevail  over  the  other. 
The  better  rule  and  the  only  rule  which  can  be  logi- 
cally followed  in  jurisdictions  where  either  by  judicial 
decision  or  by  statute  the  doctrine  of  Price  v.  Neal 
governs,  is  that  the  holder  does  not,  by  writing  his 
name  on  the  back  of  a  check  and  presenting  it  for 
payment  warrant  to  the  drawee  the  genuineness  of 
the  signature  of  the  drawer.  Nor  can  it  be  said  with 
any  show  of  consistency  that  the  act  of  presenting 
the  check  for  payment  is  equivalent  to  a  representa- 
tion by  the  holder  that  the  genuine  signature  of  the 
drawer  is  attached  to  the  check.  By  paying  the  check 
the  drawee  warrants  the  signature  of  the  drawer: 
Germania  Bank  v.  Bout  ell,  60  Minn.  189  (62  N.  W. 
327,  51  Am.  St.  Rep.  519,  27  L.  R.  A.  635) ;  State 
BoMk  V.  First  Nat.  Ba/nJc,  87  Neb.  351  (127  N.  W.  244, 
29  L.  R.  A.  (N.  S.)  100) ;  Farmers  <£  Merchants'  Bank 
V.  Farmers'  Bank  of  Rutherford,  115  Tenn.  64  (88 
S.  W.  939,  112  Am.  St.  Rep.  817) ;  National  Bank  of 
Rolla  V.  First  Nat  Bamk  of  Salem,  141  Mo.  App.  719 
(125  S.  W.  513) ;  State  Bank  v.  Cumberland  Savings 
<&  Trust  Co.,  168  N.  C.  605  (85  S.  E.  5,  L.  R.  A. 
1915D,  1138) ;  New  York  P.  E.  Bank  v.  Twelfth  Ward 
Bcmk,  135  App.  Div.  52  (119  N.  Y.  Supp.  988,  56 
Am.  Law  Reg.  (N.  S.)  122) ;  4  Har.  Law  Rev.  297, 
302;  Brannan's  Neg.  Inst.  Law  (3  ed.),  230,  249. 

5.  Thus  far  we  have  determined  that  the  clearing- 
house stamp  indorsed  by  the  defendant  on  the  back 
of  the  checks  did  not  create  a  warranty  that  the  sig- 
nature of  the  drawer  was  genuine,  and  that  the  result 
is  the  same  whether  the  indorsement  is  viewed  in  the 
light  of  the  negotiable  instruments  law  or  in  the  light 
of  the  rules  of  the  law-merchant    However,  payment 
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by  the  drawee  does  not  in  all  circumstances  free  a 
holder  from  liability.  The  drawee  does  not  warrant 
the  genuineness  of  the  signatures  of  the  indorsers, 
for  he  is  not  in  a  position  to  know  their  signatures. 
The  holder  is  bound  to  know  that  the  previous  in- 
dorsements, including  that  of  the  payee,  are  genuine ; 
and  therefore  the  holder  of  the  check  who  accepts 
payment  undertakes  that  all  indorsements  prior  to  his 
own  are  genuine.  The  consequence  of  this  rule  is 
that  if  a  holder  possesses  a  check  having  on  it  the 
genuine  signature  of  the  drawer  and  the  forged  in- 
dorsement of  the  payee  or  other  indorser,  and  such 
holder  receives  payment  from  the  drawee  he  must  re- 
fund to  the  drawee :  Bank  of  Williamson  v.  McDowell 
County  Bank,  66  W.  Va.  545  (66  S.  E.  761,  36  L.  B.  A. 
(N.  S.)  605) ;  8  C.  J.  608;  5  E.  0-  L.  564. 

When  a  holder  signs  his  name  on  the  back  of  a 
check  and  then  receives  payment  from  the  drawee  his 
signature  is  not  strictly  speaking  an  indorsement, 
but  it  is  merely  a  receipt,  although  the  signature  is 
usually  called  an  indorsement  and  for  convenience  we 
have  so  referred  to  it:  56  Am.  Law  Reg.  (N.  S.) 
122;  4  Har.  Law  Rev.  297;  Brannan's  Neg.  Inst.  Law 
(3  ed.),  323;  17  Har.  Law  Rev.  581-583.  The  liabil- 
ity of  the  holder  to  refund  when  he  has  received 
payment  on  a  check  coming  to  him  through  a  forged 
indorsement  is  not  dependent  upon  whether  or  not 
the  holder  has  signed  his  name  on  the  back  of  the 
check,  for  regardless  of  whether  or  not  he  indorses 
the  instrument,  the  holder  is  bound  to  know  the 
genuineness  of  all  prior  indorsements:  Wellington 
Nat.  Bank  v.  Bobbins,  71  Kan.  748  (81  Pac.  487,  114 
Am.  St.  Rep.  523).  A  holder  can  sue  the  drawee  and 
compel  payment  without  indorsing  a  check.  A  drawee 
who  has  paid  a  check  can  sue  the  holder  and  compel 
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repayment  even  though  the  holder  did  not  indorse 
the  check.  In  short,  the  signature  of  the  holder  re- 
ceiving payment  is  only  a  receipt.  A  forged  indorse- 
ment cannot  transfer  any  interest  in  the  check  and 
the  holder  therefore  has  no  right  to  demand  the 
money. 

Although  all  the  authorities  agree  that  the  drawee 
has  a  right  to  compel  the  holder  to  refund  money 
paid  on  a  check  having  the  genuine  signature  of  the 
drawer  but  bearing  a  forged  indorsement,  they  do 
not  agree  upon  the  theory  of  the  obligation  which 
creates  the  right :  4  Har.  Law  Rev.  297 ;  Farmers'  Nat. 
Bank  v.  Farmers  &  Traders'  Bank,  159  Ky.  141  (166 
S.  W.  986,  L.  B.  A.  1915A,  77) ;  Brannan's  Neg.  Inst. 
Law  (3  ed.),  230.  As  pointed  out  by  the  editor  of 
the  note  in  First  Nat.  Bank  of  Lisbon  v.  Bank  of 
Wyndmere  (N.  D.),  10  L.  E.  A.  (N.  S.)  49,  the  war- 
ranty of  the  drawee  in  respect  of  the  signature  of 
the  drawer  is  governed  by  a  rule  of  the  law-merchant, 
while  recovery  by  the  drawee  of  payment  made  on  a 
forged  indorsement  is  dependent  upon  common-law 
rules  with  reference  to  recovery  of  money  paid  by 
mistake:  Grocker-Woolworth  Nat.  Bank  v.  Nevada 
Bank,  139  Cal.  564,  584  (73  Pac.  456,  96  Am.  St.  Rep. 
169,  63  L.  R.  A.  245). 

Thus  far  we  have  discussed  the  check  as  it  stands 
alone,  and  without  regard  to  the  clearing-house  rules. 
We  have  determined  that  the  law  of  the  land  re- 
quires a  holder  to  refund  to  the  drawee  a  payment 
received  on  a  forged  indorsement,  but  we  have  also 
determined  that  the  holder  is  not  required  to  refund 
money  paid  on  a  check  which  was  invalid  from  the 
beginning  on  account  of  the  forgery  of  the  signature 
of  the  drawer.  If  we  turn  to  the  rules  of  the  clear- 
ing-house we  shall  see  that  a  member  guarantees 
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prior  indorsements,  but  that  the  guaranty  extends 
no  further;  and,  therefore,  under  the  rules  of  the 
clearing-house  as  well  as  under  the  laws  of  the  land 
payment  made  on  a  forged  indorsement  must  be  re- 
funded by  the  holder.  The  members  of  the  clearing- 
house have  supplemented  the  law  by  agreeing  that 
the  clearing-house  stamp  used  by  a  member  when 
clearing  items,  except  certificates  of  deposit,  **  shall 
be  for  clearing-house  purposes  only,  and  shall  guar- 
antee the  validity  and  regularity  of  all  prior  indorse- 
ments/' The  members  of  the  clearing-house  were 
entitled  to  make  such  a  rule  for  their  government 
and  it  is  binding  upon  them :  Crocker-Woolworth  Nat. 
Bcmk  V.  Nevada  Bank,  139  Cal.  564,  580  (73  Pac.  456, 
96  Am.  St.  Rep.  169,  66  L.  R.  A.  245).  It  is  of  inter- 
est to  note  that  the  clearing-house  rules  involved  in 
Crocker-Woolivorth  Nat.  Bank  v.  Nevada  Bank  were 
in  part  exactly  like  and  in  part  substantially  like 
those  of  the  Portland  Clearing-house. 

It  will  be  remembered  that  the  stamped  indorse- 
ment placed  by  the  defendant  on  the  back  of  the 
checks  did  not  include  the  words  **  Prior  indorse- 
ments guaranteed' ';  but  the  rules  of  the  clearing- 
house do  provide  that  the  stamped  indorsement 
operates  as  a  guaranty  of  prior  indorsements.  As 
previously  pointed  out  the  negotiable  instruments  law 
provides  for  warranties  made  by  the  indorser  and 
those  warranties  are  for  the  benefit  of  subsequent 
holders  only.  It  has  also  been  pointed  out  that  the 
general  rule  is  that  a  drawee  can  recover  moneys  paid 
on  a  forged  indorsement,  but  that  the  authorities 
place  the  right  of  recovery  upon  different  grounds, 
some  placing  the  right  upon  the  ground  of  warranty 
or  guaranty,  and  many  others  placing  the  right 
upon  the  ground  of  mistake :  Note  in  L.  R.  A.  1916E, 
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541.  We  need  not  attempt  to  decide  whether  the 
words  ''prior  indorsements  guaranteed,'*  if  they  ap- 
peared on  the  backs  of  the  checks  as  a  part  of  the 
written  indorsements,  would  constitute  a  contract  of 
guaranty  made  for  the  benefit  of  the  drawee  as  well 
as  for  subsequent  holders;  for  in  the  instant  case 
it  is  manifest  that  the  clearing-house  rules  with 
reference  to  the  guaranty  of  prior  indorsements  were 
intended  by  the  members  of  the  Clearing-house  Asso- 
ciation* to  be  available  to  a  drawee  bank.  Hence,  a 
member  of  the  Clearing-house  Association  receiving 
money  on  a  forged  indorsement  must  refund  whether 
his  liability  is  viewed :  (1)  In  the  light  of  the  principles 
of  the  common  law  governing  the  recovery  of  money 
paid  by  mistake;  or  (2)  in  the  light  of  the  guaranty 
which  by  the  rules  of  the  Clearing-house  Association 
is  attached  to  an  indorsement  for  the  benefit  of  the 
drawee. 

The  clearing-house  rule  which  provides  for  the 
guaranty  of  prior  indorsements  refers  to  the  sig- 
natures of  indorsers  and  does  not  include  drawers: 
Farmers  £  Merchants'  BamJc  v.  Bank  of  Rutherford, 
115  Tenn.  64  (88  S.  W.  939,  112  Am.  St.  Rep.  817) ; 
National  Ba/nk  of  Rolla  v.  First  Nat.  Ba/nk  of  Salem, 
141  Mo.  App.  719  (125  S.  W.  513) ;  State  Bank  v. 
Cumberland  Savings  <&  Trust  Co.,  168  N.  C.  605  (85 
S.  E.  5,  L.  R.  A.  1915D,  1138;  Cherokee  Nat.  Bank  v. 
Union  Trust  Co.,  33  Okl.  342  (125  Pac.  464). 

6.  In  the  instant  case  it  must  be  remembered  that 
the  checks  were  never  at  any  time  valid  subsisting 
orders ;  they  were  not  orders  originally  valid  but  sub- 
sequently unlawfully  changed  by  the  addition  of  an 
invalid  incident.  The  checks  involved  here  as  well 
as  all  their  incidents  were  invalid  from  the  very 
beginning.    The  loss  incurred  by  the  plaintiff  is  trace- 
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able  to  the  act  which  originated  the  checks.  The  loss 
sustained  by  the  plaintiff  was  caused  by  its  failure 
to  detect  the  forgery  of  the  drawer's  signature. 
From  the  moment  of  their  origin  the  checks  were  in- 
valid because  not  bearing  the  genuine  signature  of 
the  drawer.  If  the  indorsements  of  Rose  and  Shea 
be  treated  as  forgeries,  the  plaintiff  is  nevertheless 
precluded  from  recovering  for  the  reason  that  the 
plaintiff  failed  to  detect  the  forgery  of  Insley's  sig- 
nature. The  forged  indorsements  of  Shea  and  Rose, 
assuming  them  to  be  forgeries,  put  the  plaintiff  in  no 
worse  position  than  it  would  be  left  if  the  indorse- 
ments were  genuine.  The  First  National  Bank  can- 
not be  called  upon  to  pay  again,  and  the  United 
States  National  Bank  has  not  received  the  proceeds 
of  an  instrument  to  which  another  had  a  better  title : 
United  States  v.  Chase  Nat.  Bank,  252  TJ.  S.  485,  495, 
(64  L.  Ed.  675,  40  Sup.  Ct  Rep.  361) ;  Bcmk  of  WUU 
ia/mson  v.  McDowell  Cotmty  Bank,  66  W.  Va.  545  (66 
S.  E.  761,  36  L.  R.  A.  (N.  S.)  605,  614) ;  State  Bank 
V.  CumberUmd  Savings  &  Trust  Co.,  168  N.  C.  605 
(85  S.  E.  5,  L.  R.  A.  1915D,  1138) ;  First  Nat.  Bank 
of  Marshalltown  v.  Marshalltown  State  Bank,  107 
Iowa,  327  (77  N.  W.  1045,  44  L.  R.  A.  131). 

If,  as  the  trial  court  found,  the  payees  named  in  the 
checks  were  fictitious  payees,  then  under  Section  7801, 
Or.  L.,  which  corresponds  with  Section  9  of  the  uni- 
form negotiable  instruments  law,  as  that  section  has 
been  interpreted  by  some  adjudications,  the  checks 
were  payable  to  bearer  and  hence  title  was  not  de- 
rived through  forged  indorsements,  but  merely  by  de- 
livery :  8  C.  J.  608 ;  Trust  Co.  of  America  v.  Hamilton 
Bank,  127  App.  Div.  515  (112  N.  T.  Supp.  84) ;  Bank 
of  England  v.  Vagliano  Bros.,  L.  R.  [1891]  App.  Gas. 
107. 
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We  may  summarize  the  foregoing  decision  as  fol- 
lows :  The  doctrine  of  Price  v.  Neal  is  adopted  by  the 
negotiable  instruments  law;  and  consequently  a 
drawee  who  pays  bears  the  risk  of  the  drawer's  sig- 
nature being  a  forgery.  If,  however,  the  drawee  is 
innocent  of  actual  fault  and  the  holder  is  chargeable 
with  bad  faith  or  negligence,  the  drawee's  hands  are 
untied  and  he  can  compel  the  holder  to  refund.  It 
cannot  be  said,  as  a  matter  of  law,  that  the  defendant 
was  guilty  of  negligence  on  account  of  its  failure  to 
detect  the  forgery  of  the  signature  of  the  drawer, 
even  though  the  defendant  had  among  its  files  the 
genuine  signature  of  the  drawer.  If  the  checks  are 
considered  alone,  and  the  rules  of  the  clearing-house 
are  for  the  moment  eliminated,  we  find  that  the  act 
of  presenting  the  checks  for  payment  is  neither  a 
representation  nor  a  warranty  made  by  the  holder  to 
the  drawee  that  the  signature  of  the  drawer  was 
genuine,  and  we  further  find  that  the  indorsements 
placed  by  the  holder  upon  the  back  of  the  checks  did 
not  constitute  representations  or  warranties  of  the 
genuineness  of  the  drawer's  signature.  The  holder 
must  refund  where  he  has  received  payment  on  a 
forged  indorsement  of  the  check  if  the  check  bore  the 
genuine  signature  of  the  drawer.  The  obligation  to 
refund  payment  received  on  a  forged  indorsement  ex- 
ists  whether  the  checks  are  considered  alone  or  in 
connection  with  the  clearing-house  rules.  If  the 
checks  are  considered  alone  the  rules  of  the  conmion 
law  enable  the  drawee  to  recover;  if  the  checks  are 
considered  in  connection  with  the  clearing-house  rules 
the  drawee  can  recover  on  the  guaranty  which  the 
clearing-house  rules  attached  to  the  indorsement  of 
the  holder.  But  the  rule  which  permits  a  drawee  to 
recover  payment  made  on  a  forged  indorsement  is 
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not  available  to  the  plaintiff,  because  the  signature  of 
the  drawer  was  forged  and  the  instrument  was  never 
at  any  time  valid,  but  from  the  very  beginning  was 
an  invalid  order  in  its  entirety.  The  plaintiff  did  not 
pay  on  a  genuine  instrument  bearing  a  forged  indorse- 
ment ;  but  payment  was  made  on  a  paper  to  which  the 
name  of  the  drawer  was  forged,  and  since  the  plain- 
tiff is  bound  to  know  the  signature  of  the  drawer,  it 
paid  at  its  peril. 

We  do  not  find  it  necessary  to  decide  whether  Arti- 
cle XVI,  Section  1  of  the  clearing-house  rules  is  ap- 
plicable to  the  situation  presented  here.  Without  in- 
tending to  indicate  our  opinion  upon  the  subject,  the 
reader  ^s  attention  is  directed  to  National  Bank  of 
Commerce  v.  Mechanic's  American  Nat.  Bank,  148 
Mo.  App.  1  (127  S.  W.  429).  Nor  need  we  inquire 
whether  Section  7980,  Or.  L.,  concludes  the  plaintiff. 
However,  the  following  precedents  may  be  consulted : 
First  National  Bank  v.  Bank  of  Cottage  Grove,  59 
Or.  388,  396  (117  Pac.  293) ;  Cherokee  Nat.  Bank  v. 
Union  Trust  Co.,  33  Okl.  342  (125  Pac.  464). 

The  conclusions  we  have  reached  compel  an  affirm- 
ance of  the  judgment.  Affibmed. 

BxjBNETT,  C.  J.,  and  MoBbidb  and  Bean,  J  J.,  concur. 
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Argued  Mareh  19,  reversed  and  remanded  April  19^  192L 

SPRAGUE  V.  ASTORIA. 

(195  Pae.  789.) 

Municipal  Corporatioiia— Notice  to  Oitgr  of  Pononal  Injurj  to  Pedaa- 
trlaa  Held  Boffidoiit  In  I>escnbin<  Place  of  Accident. 

1.  A  pedestrian's  notice  to  a  city  of  personal  injuries  from  a  de- 
fective sidewalk,  "On  Second  Street  in  said  citj  on  the  west  side 
thereof,  near  the  right  of  way  of  the  8.  P.  k  8.  Bailway  Company, 
and  between  the  track  of  said  company  and  the  intersection  of  Astor 
Street  with  said  Second  Street,"  held  sufficiently  to  describe  the  place 
of  accident  within  the  charter  requirements. 

Municipal   Corporations— Pedestrian's   Notice   of  Personal   Injuries, 
Bef erring  to  Plaintiir  in  Third  Person,  Held  SnAcientw 

S.  A  notice  of  injury,  given  by  a  pedestrian  to  a  city,  sworn  to 
in  the  third  instead  of  in  the  first  person,  held  sufficient,  notwith- 
standing Section  829,  Or.  L. 

Municipal  Corporations — City  Charter  Held  not  to  Beanira  Notice  of 
Personal  l^ury  in  Form  of  Affidavit  or  Deposition. 

3.  A  city  charter  provision,  requiring  a  person  injured  to  file  a 
statement  of  claim  stating  the  time  and  place  of  the  accident  and 
the  nature  thereof  and  the  persons  present,  if  any,  held  not  to  require 
a  statement  in  the  form  of  an  affidavit  or  deposition. 

False  Preteosei^— False  Claim  for  Personal  Injuries  Against  City  is  a 
Felony,  Begardless  of  DefectlTe  Verification. 

4.  A  claim,  made  against  a  city  for  personal  injuries,  that  is  false 
and  made  with  intent  to  defraud  and  to  obtain  money  or  property, 
constitutes  a  felony,  regardless  of  a  defective  verification. 

Municipal  Corporations — Sworn  Statement    of    Claim    for    Injuries 
Against  City  Held  Jurisdictional  Under  Charter. 

5.  Under  charter  provisions  that  the  city  should  not  be  liable 
unless  within  30  days  from  the  accident  the  person  injured  file  a 
statement  of  the  time  and  place  of  the  accident  under  oath,  held 
jurisdictional  and  a  condition  precedent  to  suit  for  damages. 

From  Clatsop:  James  A.  Eakin,  Judge. 

1.  Sufficiency  of  notice  to  city  with  respect  to  description  of  place 
of  accident,  see  note  in  18  Ann.  Cas.  994. 

5.  Sufficiency  of  statutory  notice  to  city  with  respect  to  description 
of  time  of  accident  on  defective  street,  see  note  in  Ann.  Cas.  1918E, 
1026. 

Application  of  statute  or  ordinance  requiring  notice  of  claim  for 
damages  from  injuries  in  street  as  affected  by  the  conditions  which 
caused  the  injury,  see  note  in  10  A.  L.  S.  249. 
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Department  1. 

This  is  an  appeal  by  Rowena  Sprag%be,  Plaintiff,  v. 
City  of  Astoria,  a  Municipal  Corporation,  Defendant 
and  Respondent,  from  a  judgment  in  favor  of  the  de- 
fendant city. 

The  plaintiff  instituted  an  action  for  damages  in 
the  Circuit  Court  of  the  State  of  Oregon  in  and  for 
Clatsop  County  against  the  defendant,  in  which  she 
undertook'  the  recovery  of  $5,000  by  reason  of  alleged 
injuries  sustained  by  her.  Among  other  things,  the 
complaint  alleges : 

*^That  by  Section  129  of  the  municipal  charter  of 
defendant.  City  of  Astoria,  it  is  *  *  provided  as  fol- 
lows: 

**  'No  member  of  the  common  council  shall  in  any 
manner  be  liable  for  any  damages  resulting  from  a 
defective  condition  of  any  street,  alley  or  highway 
thereof,  and  the  city  of  Astoria  shall  in  no  case  be 
liable  for  any  alley  or  highway  thereof,  unless  such 
persons  claiming  such  damages  shall,  within  30  days 
from  the  time  of  the  accident  or  injury,  file  with  the 
auditor  and  police  judge,  under  oath,  a  statement  of 
his  or  her  claim,  stating  the  time  and  place  of  the 
accident  or  injury  and  the  nature  thereof,  and  the 
persons  present,  if  any;  *  •  ^ 

''That  theretofore,  to  wit,  on  the  2j5th  day  of  July, 
1919,  and  before  30  days  had  elapsed  after  plaintiff 
received  her  said  injuries  as  aforesaid,  she  duly  filed 
with  the  auditor  and  police  judge  of  defendant,  City 
of  Astoria,  the  following  verified  statement: 

"  'State  of  Oregon, 

County  of  Clatsop, — ss. 

"  *I,  Eowena  Sprague,  being  first  duly  sworn,  de- 
pose and  say  that  this  affidavit  is  made  in  furtherance 
of  a  claim  in  the  sum  of  five  thousand  dollars 
($5,000.00)  against  the  City  of  Astoria,  a  municipal 
corporation,  of  the  State  of  Oregon,  for  personal  in- 
juries  received  on  account  of  a  defect  in  Second 
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Street  in  the  City  of  Astoria,  Oregon,  on  oi  about  the 
hour  of  1 :20  p.  m.  on  the  5th  day  of  July,  1920. 

**  *This  affidavit  is  filed  with  the  accompanying 
claim,  both  of  which  shall  be  considered  together  in 
accordance  with  the  provisions  of  Section  129  of  the 
charter  of  the  City  of  Astoria. 

**  *  Deponent  further  states  that  on  said  5th  day  of 
July,  1919,  at  the  hour  of  1:20  p.  M.,*she  was  waiting 
along  Second  Street  in  said  city  on  the  west  side 
thereof,  near  the  right  of  way  of  the  S.  P.  &  S.  Bail- 
way  Company,  and  between  the  track  of  said  company 
and  the  intersection  of  Astor  Street  with  said  Second 
Street,  and  without  any  warning  whatever,  because  of 
the  failure  to  provide  a  suitable  place  to  walk  in  said 
street,  and  because,  among  other  things,  of  the  failure 
to  properly  fasten  planks  laid  for  walking  thereon, 
she  fell  a  distance  of  from  twelve  to  fifteen  feet, 
severely  bruising  and  injuring  her  scalp,  head,  arm 
and  other  parts  of  her  body,  and  fracturing  the  inter- 
nal malleolus  of  the  ankle  bones  of  the  right  foot; 
that  she  also  fractured  the  lower  third  of  flie  fibula 
of  the  right  leg. 

'*  *  Deponent  further  states  that  there  was  no  other 
person  immediately  present  at  the  time  of  the  acci- 
dent, but  that  there  were  several  persons  near  by  who 
witnessed  the  same  and  whose  names  are  as  follows, 
to  wit: 

**  'Norman  Barber. 

"  *Joe  Barber. 

**  *  Name  of  other  witness  unknown. 

**  'Henry  Sprague,  Jr. 

**  'Deponent  because  of  the  injuries  aforesaid  and 
on  account  of  the  negligence  of  the  City  of  Astoria 
in  the  particulars  mentioned,  and  in  other  respects, 
herewith  submits  her  claim  in  said  sum  mentioned. 

"  '(Signed)     Rowena  Spragub. 

' '  '  Subscribed  and  sworn  to  before  me  this  25th  day 
of  July,  1919. 

"'(Signed)    A.  W.  Nobbiju>, 
"  'Notary  Public  for  Oregon. 

"  'My  commission  expires  5/28/23. 
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''  *  Astoria,  Oregon,  July  25th,  1919. 
City  of  Astoria, 
**  *To  Bowena  Sprague,  Dr. 
"  *To  damages  for  injuries  suffered  on 
account  of  negligence  of  the  City 
of  Astoria,  as  per  the  statement 
contained   in   the   accompanying 
affidavit    $5,000.00.' '' 

The  complaint  sets  forth  that: 

"The  plaintiff  was  a  strong  and  healthy  woman  of 
ahout  twenty-eight  years  of  age,  and  in  the  full  pos- 
session and  control  of  her  right  foot  and  ankle;  that 
on  account  of  defendant's  negligence,  plaintiff  sus- 
tained personal  injuries  to  her  right  leg,  was  confined 
to  her  bed  for  about  six  weeks,  and  alleges  the 
amount  of  these  injuries  and  damages  *  *  and  de- 
mands recovery  of  $5,000.*' 

The  defendant  filed  a  general  demurrer,  which  was 
overruled  by  the  court  below. 

In  answering  paragraph  XI  of  the  complaint,  the 
defendant  **  denies  the  same,  except  it  admits  that 
plaintiff  filed  an  alleged  and  pretended  claim  with  de- 
fendant, but  alleges  that  such  claim  was  insufficient 
and  did  not  comply  with  the  charter  provisions  of 
said  city/' 

During  the  course  of  the  trial,  the  defendant  raised 
a  point  that  was  not  discussed  upon  argument  of  de- 
murrer. Defendant's  attorney  objected  to  the  admis- 
sion of  certain  evidence  upon  the  ground : 

"That  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action;  upon  the  ground  that 
no  claim  has  been  filed,  because  they  have  pleaded  in 
here  the  character  of  claim  that  was  filed  and  I  can 
raise  that  question  now  and  I  think  that  will  settle 
this  case." 

"The  Court:  Well,  of  course,  if  they  have  filed  no 
daim,  it  [the  evidence]  would  be  immaterial. 
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*' Defendant *8  Attorney:  This  is  the  claim:  They 
claim  to  have  filed  an  affidavit,  in  words  and  figures 
following:  [Beads  affidavit.]  Now,  you  will  notice, 
your  Honor,  that  this  is  an  affidavit  in  the  third  per- 
son. •  • 

** Plaintiff's  Attorney:  Tour  Honor,  I  understand 
that  the  complaint  is  not  sufficient  because  that  she 
says  ^she'  did  such  things  instead  of  *I*  did  such 
things  1 

''The  Court:  Tes;  that  would  go  to  the  sufficiency 
of  the  complaint — that  would  be  material  allega- 
tion, •  *  That  point  was  not  raised  on  the  demur- 
rer. *  •  ,  ^ 

''The  Court:  •  *  The  objections  to  the  evidence 
would  be  well  taken,  also  on  the  ground  that  the  com- 
plaint does  not  state  grounds  sufficient  to  constitute 
a  cause  of  action." 

An  exception  was  duly  noted  to  the  ruling  of  the 
court  in  sustaining  defendant's  objection  to  the  ad- 
mission in  evidence  of  the  plaintiff's  verified  claim. 

Bevebsed  and  Bemakded. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Messrs.  Norblad  d  Hesse,  with  an  oral  argu- 
ment by  Mr.  A.  W.  Norblad. 

For  respondent  there  was  a  brief  over  the  names 
of  Messrs.  Anderson  dk  Setters  and  Messrs.  G.  C. 
(&  A.  C.  Fulton,  with  an  oral  argument  by  Mr.  O.  C. 
Fulton. 

BBOWN,  J.— Has  the  plaintiff  fulfilled  the  valid 
requirements  of  the  provisions  of  Section  129  of  the 
municipal  charter  of  the  defendant  by  filing  with  the 
city  a  sufficient  notice  of  her  accident  t  The  answer 
to  that  inquiry  is  decisive  of  this  appeal. 

A  well-known  authority  on  the  law  relating  to  muni- 
cipal corporations  has  written  that: 
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**When  applicable,  notice  to  the  municipality  in 
substantial  compliance  with  the  controlling  law  is 
usually  held  to  be  a  condition  precedent  to  the  main- 
tenance of  the  action/'  Vol.  8,  McQuillin  (Supp.), 
§  2714. 

Section  129  of  the  charter  of  the  City  of  Astoria 
is  applicable  and  lawfully  includes  claims  arising 
ex  delicto,  and  does  not  conflict  with  the  doctrine  of 
this  court  laid  down  in  Caviness  v.  City  of  Vale,  86 
Or.  554  (169  Pac.  95) ;  Colby  v.  City  of  Portland,  89 
Or.  566  (174  Pac.  1159,  3  A.  L.  R.  819);  West  v. 
Marion  Cotmty,  95  Or.  529  (188  Pac.  184). 

Pursuant  to  the  provisions  of  said  Section  129, 
Eowena  Sprague  was  required,  within  thirty  days 
from  the  time  of  the  accident  or  injury,  to  file,  under 
oath,  a  statement  of  her  claim  with  the  auditor  and 
police  judge,  stating: 

(1.)  Time  of  the  accident. 

(2.)  Place  of  the  accident. 

(3.)  The  nature  thereof. 

(4.)  The  persons  present. 

1.  From  an  examination  of  the  statement  of  plain- 
tiff's claim,  we  ascertain  that  she  was  injured  about 
the  hour  of  1 :20  p.  m.  on-  the  fifth  day  of  July,  1919. 
This  complies  with  the  first  requisite.  She  describes 
the  place  of  the  accident  by  stating'  that  when  she  wisis 
injured  she  was  walking  along  Second  Street  in  said 
city,  on  the  west  side  thereof,  near  the  right  of  way 
of  the  S.  P.  &  S.  Eailway  Company,  and  between  the 
track  of  said  company  and  the  intersection  of  Astor 
Street  with  said  Second  Street.  She  satisfies  the 
third  point  by  fully  describing  the  nature  of  the  in- 
juries she  sustained,  and  the  fourth  by  giving  the 
names  of  the  persons  present.    The  description  of  the 
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place  where  the  accident  happened  could  and  should 
have  been  more  definite.  Yet,  under  the  rule  of  con- 
struction adopted  by  the  courts  we  hold  it  to  be  suffi- 
cient, because  it  was  a  substantial  compliance  with 
the  provisions  of  the  charter.  It  doesn't  appear  that 
the  city  was  ever  misled  by  the  failure  of  this  descrip- 
tion or  made  any  objection  to  its  sufficiency,  or,  that 
the  officers  were  deceived  in  any  way  while  making 
an  investigation  of  the  facts,  or,  that  they  ever  de- 
sired a  more  definite  description  of  the  place  of  acci- 
dent. A  substantial  observance  of  the  provisions  of 
Section  129  is  all  that  the  law  requires. 

The  matter  required  to  be  set  forth  in  the  notice 
of  accident  and  claim  for  damages  is  provided  by 
statute  or  charter,  as  the  case  may  be. 

'*  Under  these  laws  at  least  four  points  must  be 
sufficiently  covered:  The  time,  place,  circumstances 
of  the  occurrence  and  the  character  of  the  injury  sus- 
tained. Other  requirements  are  specified  in  some  laws, 
as  that  the  injured  person  will  claim  damages,  and 
the  amount  thereof;  the  residence  of  the  claimant  at 
the  date  of  the  filing  of  the  notice  and  for  a  named 
period  prior  thereto;  and  sometimes  the  names  and 
addresses  of  claimant's  witnesses.  •  • 

**The  purpose  of  such  provisions,  as  applied  to  a 
claim  arising  from  a  tort,  is  to  enable  the  municipal- 
ity to  investigate  both  the  claim  and  the  claimant.  *  • 
A  reasonable  compliance  as  to  the  contents  of  the  no- 
tice, considering  the  object  of  the  law,  is  all  that 
should  be  required.  *  •  Some  courts  incline  to  favor 
a  liberal  construction  of  these  requirements  and  will 
not  deny  relief  when  by  any  reasonable  interpretation 
the  notice  or  statement  can  be  said  to  be  in  substan- 
tial compliance  with  the  law:  Pearll  v.  Bai/  City,  174 
Mich.  643  (140  N.  W.  938) ;  Brown  v.  Owosso,  126 
Mich.  91  (85  N.  W.  256) ;  Ridgeway  v.  Es>canaba,  154 
Mich.  68  (117  N.  W.  550) ;  C ornery  v.  White,  40  R.  I.  21 
(99  Atl.  756,  760) ;  Weimtein  v.  New  York,  141  N.  Y. 
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Supp.  372  (156  App.  Div.  541) ;  Maggs  v.  Seattle,  86 
Wash.  427  (150  Pac.  612).  •  • 

**In  passing  upon  the  sufficiency  of  the  notice  or 
statement  its  object  should  not  be  disregarded,  and 
formal  rules  of  construction  invoked.  It  should  be 
remembered  that  the  purpose  is  to  give  the  proper 
municipal  authorities  information  which  will  enable 
them  to  ascertain  and  investigate  the  facts  while  the 
evidence  is  available,  and  to  determine  whether  lia- 
bility exists,  and,  if  so,  the  nature  and  extent  of  such 
liability.  While  it  is  true  the  essential  requirements 
of  the  law  must  be  observed,  the  better  considered 
cases  hold  that  a  claimant  is  not  barred  from  main- 
taining his  action  because  his  notice  or  statement  was 
informal,  or  not  technically  accurate,  if  the  informa- 
tion required  by  the  law  could,  in  substance,  be  ascer- 
tained therefrom,  and  if  such  notice  or  statement  was 
prepared  and  presented  in  good  faith,  without  any 
design  to  mislead.  *'  Vol.  8,  McQuillin,  Municipal 
Corporations,  Supplement,  §  2718. 

In  construing  a  provision  of  the  charter  of  Spokane 
similar  to  said  Section  129,  the  Supreme  Court  of 
the  State  of  Washington,  in  Born  v.  Spokane,  27 
Wash.  719  (68  Pac.  386),  said: 

**The  purpose  of  the  law  is  to  protect  the  munici- 
pality from  fraudulent  claims,  by  enabling  its  officers, 
not  only  to  examine  the  locu^  in  quo,  to  see  if  the  city 
had  been  negligent,  but  to  obtain  witnesses  and  pro- 
cure testimony,  *  *  and  generally  to  investigate  the 
demand  while  it  is  fresh  and  while  evidence  is  obtain- 
able, *  •  and  further,  that  a  reasonable  compliance 
with  its  terms  is  aU  that  can  be  demanded.^' 

A  statute  of  the  State  of  Washington  provides 
that: 

*'A11  claims  for  damages  against  any  city  or  town 
of  the  second,  third  or  fourth  class  must  be  presented 
to  the  city  or  town  council  and  filed  with  the  city  or 
town  clerk  within  thirty  days  after  the  time  when 
such  claim  for  damages  accrued.  •  •  »* 

100  Or.— 20 
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*'The  statute  provides  for  the  verification  of  the 
same,  and  that — 

*'No  ordinance  or  resolution  shall  be  passed  allow- 
ing such  claim,  or  any  part  thereof,  *  *  until  such 
claim  has  first  been  referred  to  the  proper  depart- 
ment or  committee,  nor  until  such  department  or 
committee  has  made  its  report  to  the  council  thereon 
pursuant  to  such  reference.  All  such  claims  for  dam- 
ages must  accurately  locate  and  describe  the  defect 
that  caused  the  injury,  reasonably  describe  the  injury 
and  state  the  time  when  the  same  occurred,  give  the 
residence  for  six  months  last  past  of  claimant,  con- 
tain the  items  of  damages  claimed  and  be  sworn  to 
by  the  claimant  •  •  .'>  Remington's  Codes  and  Stat- 
utes of  Washington,  §  7998. 

In  the  case  of  Titus  v.  City  of  Montesano,  106 
Wash.  608  (181  Pac.  44),  wherein  the  defendant  chal- 
lenged the  sufiiciency  of  the  notice  of  accident,  the 
Supreme  Court  of  that  state  said: 

^*The  city  could  not  have  been  misled  by  the  de- 
scription given  in  the  notice  before  us.  Had  its  offi- 
cers examined  the  sidewalk  at  the  place  described, 
they  could  have  ascertained  whether  the  injury  com- 
plained of  was  the  result  of  neglect  for  which  the  city 
was  liable;  they  could  have  found  out  whether  it 
was  a  loose  board  forming  a  part  of  the  surface  of 
the  sidewalk,  or  some  other  matter  that  caused  the 
injury.  The  notice,  therefore,  gave  them  the  infor- 
mation the  statute  intended  they  should  have,  and 
thus  reasonably  complied  with  the  requirements  of 
the  statute. '* 

Mr.  Justice  Fullerton,  in  rendering  the  opinion  of 
the  court  in  the  case  just  quoted  from,  truly  observed 
that: 

**It  [the  statute]  requiring  the  presentation  of 
claims  for  personal  injuries  as  a  condition  precedent 
to  a  right  of  action,  •  *  was  not  intended  as  a  snare. 
It  has  a  legitimate,  not  a  meretricious,  purpose/' 
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In  the  instant  case,  defendant  further  asserts  that 
the  notice  of  the  accident  is  insufficient  because  it  is 
in  the  form  of  an  affidavit  and  speaks,  in  part,  in  the 
third  person  instead  of  the  first. 

**An  affidavit  is  a  written  declaration,  under  oath, 
made  without  notice  to  the  adverse  party."  Section 
826,  Or.  L. 

'*A  deposition  is  a  written  declaration,  under  oath, 
made  upon  notice  to  the  adverse  party  for  the  pur- 
pose of  enabling  him  to  attend  and  cross-examine." 
Section  827,  Or.  L. 

The  statute  provides  that  in  all  affidavits  and  depo- 
sitions, the  witnesses  must  be  made  to  speak  in  the 
first  person:  Section  829,  Or.  L. 

The  defendant  attacks  the  affidavit  upon  the  al- 
leged ground  that  the  affidavit  is  so  defective  in  form 
that  it  could  not  be  the  basis  of  a  charge  of  perjury. 
The  writer  cannot  follow  counsel.  State  v.  Eastman, 
77  Or.  522  (151  Pac.  967),  is  cited  by  defendant  in 
support  of  its  contention  as  to  the  insufficiency  of  the 
notice  of  injury  made  in  accordance  with  the  provi- 
sions of  said  Section  129.  It  must  be  remembered 
that  this  is  not  a  criminal  case  of  perjury,  but  a  civil 
action  for  damages.  The  case  of  State  v.  Eastman, 
supra,  was  not  based  upon  a  charge  of  perjury,  but 
was  a  case  of  contempt  and,  in  its  nature  quasi  crim- 
inal. The  affidavit  made  by  the  county  clerk  in  that 
case  was  strictly  in  the  third  person,  and  the  court 
held  it  to  be  insufficient  upon  which  to  base  an  order 
to  show  cause. 

In  the  case  at  bar,  the  paper  styled  ''Affidavit" 
speaks,  in  great  part,  in  the  first  person.  It  declares 
that: 

''I,  Bowena  Sprague,  being  first  duly  sworn,  de- 
pose and  say:  That  this  affidavit  is  made  in  further- 
ance of  a  claim  in  the  sum  of  $5,000  against  the  City 
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of  Astoria,  a  nmnicipal  corporation  of  the  State  of 
Oregon,  for  personal  injuries  received  on  account  of 
a  defect  in  Second  Street  in  the  City  of  Astoria,  Ore- 
gon, on  or  about  the  hour  of  1:20  p.  m.,  on  tiie  5Ui 
day  of  July,  1919/' 

It  further  states  that: 

''This  affidavit  is  filed  with  the  accompanying  claim, 
both  of  which  shall  be  considered  together,  in  accord- 
ance with  the  provisions  of  Section  129  of  the  charter 
of  the  City  of  Astoria.  * ' 

2-4.  She  then  proceeds  to  point  out,  in  her  affi- 
davit, the  time  of  the  accident,  the  place  thereof,  the 
nature  of  her  injuries,  and  the  persons  present,  but 
refers  to  herseK  in  the  third,  and  not  in  the  first, 
person.  The  notice  of  accident  is,  in  legal  contempla- 
tion, an  affidavit,  although  not  perfect  as  to  form. 
Bemembering  its  object:  That  it  is  a  statement  ac- 
companying the  claim  for  the  information  of  the  city 
council  of  the  City  of  Astoria,  what  real  difference 
did  it  make  whether  plaintiff  spoke  of  herself  as  re- 
ceiving a  broken  leg  because  of  a  fall  from  the  side- 
walk, in  the  first  or  in  the  third  person  t  The  council 
surely  understood  from  the  affidavit  that  it  was  the 
body  of  Rowena  Sprague,  and  not  the  body  of  an- 
other, that  had  been  injured.  What  difference  did  it 
make  in  the  character  of  the  claim  against  the  City  of 
Astoria,  whether  Rowena  Sprague,  in  reciting  the 
account  of  her  injuries,  spoke  of  herself  in  the  third 
person,  and  said,  "/S/ie  fell  a  distance  of  from  twelve 
to  fifteen  feet,**  or,  forsooth,  "Z  fell  a  distance  of 
from  twelve  to  fifteen  feet!'*  If  the  affidavit  was 
insufficient,  why  did  not  the  city  council  reject  it 
upon  that  ground  or  call  for  a  more  formal  affidavit? 
In  truth,  the  provisions  of  said  Section  129  do  not 
require  a  statement  of  the  injuries  in  the  form  of  an 
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affidavit  or  of  a  deposition.  The  requirement  is  that 
the  claim  made  upon  the  city  shall  be  ** under  oath." 
She  could  have  made  the  notice  in  the  form  of  a  com- 
plaint, petition  or  statement,  duly  verified.  It  is  not 
important,  for  the  purpose  of  this  decision,  to  deter- 
mine whether  or  not  Rowena  Sprague  could  have 
been  prosecuted  for  the  crime  of  perjury.  That  is 
not  the  question  before  this  court.  The  matter  for 
determination  is  whether  or  not  that  was  a  sufficient 
claim  upon  which  to  base  an  action  for  damages  in 
the  Circuit  Court.  We  will  make  the  observation 
that  any  such  claim  as  the  plaintiff's,  made  and  filed 
with  the  City  of  Astoria,  that  is  false,  and  made  with 
the  intent  to  defraud,  obtain,  or  attempt  to  obtain, 
from  any  city,  any  money  or  property,  constitutes 
a  felony,  regardless  of  a  defective  verification. 

5.  We  have  seen  that  under  the  provisions  of  said 
Section  129  plaintiff  was  required,  within  thirty  days 
from  the  date  of  the  accident,  to  file  with  the  desig- 
nated authority  of  the  City  of  Astoria,  under  oath, 
a  statement  of  her  claim,  setting  forth  the  time  and 
place  of  the  accident,  the  nature  thereof,  and  the  per- 
sons present.  This  is  jurisdictional  and  is  a  condi- 
tion precedent  to  her  right  to  maintain  an  action  for 
the  recovery  of  damages  therefor. 

As  stated  by  McQuillin,  Vol.  8  (Supp.),  Municipal 
Corporations,  Section  2714: 

''The  waiver  of  the  requirement  [notice  of  the  ac- 
cident] is  not  sanctioned,  although  certain  defects  in 
the  notice  may  be  waived,  as  contradistinguished 
from  waiver  of  absence  of  notice.'' 

The  cases  of  Wright  v.  Portland,  118  Mich.  23  (76 
N.  W.  141,  5  Detroit  L.  N.  413),  Oriswold  v.  Ludding- 
ton,  116  Mich.  401  (74  N.  W.  663),  Germaine  v. 
Muskegon,  105  Mich.  213  (63  K  W,  78),  all  illustrate 
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the  waiver  of  the  absence  of,  or  defective  verification 
of  statements  of  accident,  such  as  the  one  at  bar. 

This  case  is  reversed  and  remanded  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 

Bevebsed  and  Bemanded. 

BuBNETT,  C.  J.,  and  McBbide  and  Habbis,  JJ.,  con- 
cur. 


Submitted  on  briefs  Februarj  15^  reversed  and  remanded  Mareb  22^ 

rehearing  denied  April  26^  1921. 

BEID  V.  MULTNOMAH  COUNTY. 

(196  Pac.  394.) 

BillB  and  Notes — Presnmxrtiion  That  Koto  was  for  Saffldent  CbnBid- 
oration  Obtains  Until  SuccossfnUy  Oontroyorted. 

1.  It  is  a  presumption  of  law,  satisfactory  until  suceessfullj  con- 
troverted bj  other  evidence,  "that  a  promissory  note  *  *  was  given 
or  indorsed  for  a  sufficient  consideration"  (Section  799,  par.  21,  Or.  L.). 

Taxation— Notes  ftom  Administrator  to  Deceased  Held  XXapaid  at  Time 
of  Assessment  and  Taxation. 

2.  In  a  suit  to  enjoin  the  collection  of  taxes  levied  against  the 
property  of  an  estate  of  which  plaintiff  was  administrator,  evidence 
held  to  show  that  certain  notes  given  by  plaintiff  to  the  deceased  in 
his  lifetime  were  verified  as  a  part  of  the  estate  by  the  administrator, 
under  Section  1177,  Or.  L.,  and  must  have  belonged  to  the  estate, 
and  were  not  canceled  before  time  for  assessment,  in  view  of  the 
presumption  that  the  administrator  would  have  obeyed  the  law  by  re- 
porting such  payment  and  cancellation,  as  required  by  Section  799, 
paragraph  34,  Or.  L. 

Taxation— Notes  Belonging  to  Estate  Oiven  by  Administrator  Held 
Taxable. 

3.  Notes  from  administrator  to  decedent  held  assessable  for  tax  in 
view  of  Section  4232,  Or.  L.,  providing  for  assessment  of  all  property 
situated  and  owned  within  the  state  except  that  specifically  exempt, 
and  Section  4234,  defining  personal  property  as  including  aU  debts 
due  or  to  become  due  from  solvent  debtors,  including  notes. 

Taxation — ^Facta  Show  Administrator  Intended  to  Defrand  BeiTenne 
lAW,  and  It  was  Proper  for  Aaaessor  and  Board  of  EQnalisation 
to  Tax  Estate's  Notes. 

4.  In  a  suit  to  restrain  a  county  from  collecting  tax  on  notes  given 
by  plaintiff  to  a  decedent,  plaintiff's  admissions  l^ld  to  show  that  he, 
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BB  adminifltratOT  of  decedent's  estate,  intended  to  commit  a  fraud 
against  the  revenne  laws  of  the  state,  and  that  such  notes  were  tax- 
able, in  view  of  Sections  4268,  4269,  4272,  subsections  1,  2,  and  Sec- 
tions 4273,  4277,  4291,  4292,  4299,  Or.  L.,  relating  to  taxation  and 
assessment  by  the  county  assessor  upon  an  administrator's  failure  to 
properly  list  the  estate's  property  po  that  its  assessment  by  the 
assessor  and  board  of  equalization  was  without  error. 

Taxation — ^Notes  Given  for  Money  to  PurcbaBe  Beal  Estate  are  Tax- 
able. 

5.  Notwithstanding  Laws  of  1919,  page  153,  adding  paragraph  9  to 
Section  3554,  L.  O.  L.  (Section  4235,  Or.  L.),  exempting  from  taxa- 
tion all  notes  secured  by  recorded  mortgages  on  real  property,  where 
money  borrowed  to  pay  for  real  estate  which  was  subject  to  taxation, 
the  debt  owed  by  the  borrower  to  the  lender  as  evidenced  by  promis- 
sory notes  was  not  exempt  from  taxation  for  the  reason  that  a  tax 
thereon  would  result  in  a  tax  on  both  the  land  and  the  money  bor- 
rowed. 

Equity— Party  Seeking  to  Enjoin  Collection  of  Taxes  most  Oome  into 
Equity  With  Clean  Hands. 

6.  Plaintiff  seeking  to  enjoin  a  county  and  its  sheriff  from  col- 
lecting a  tax  on  notes  he  had  given  to  a  decedent  of  whose  estate  he 
was  administrator  may  not  complain  of  the  clouding  of  title  to  his 
own  lots,  where  such  cloud  was  caused  by  his  own  misdoings,  and  he 
conspired  as  administrator  to  defeat  the  state's  revenue  laws,  since 
he  has  been  guilty  of  bad  faith,  fraud  and  tax-dodging,  since  he  does 
not  come  with  clean  hands. 

From  Multnomah:  William  N.  Qatbns,  Judge. 

In  Banc. 

William  Reid,  plaintiff  and  respondent,  instituted 
in  the  Circuit  Court  of  the  State  of  Oregon  in  and  for 
Multnomah  County  a  suit  to  enjoin  T.  M.  Hurlburt, 
Sheriff  of  Multnomah  County,  from  collecting  the 
sum  of  $2,197.53,  or  any  sum  over  and  above  $781.65, 
as  taxes  due  Multnomah  County  from  him,  as  admin- 
istrator of  the  estate  of  David  C.  Pelton,  deceased. 
The  suit  also  had  for  its  purpose  the  restraining  of 
the  defendant  from  enforcing  said  tax  against  the 
administrator  personally,  and  the  removal  of  a  cloud 
upon  the  title  to  Lots  1  and  2  in  Block  21,  East  Port- 
land, alleged  to  be  the  proi)erty  of  plaintiff  indi- 
vidually. 
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David  C.  Pelton  died  intestate  in  Multnomah 
County,  Oregon,  on  September  22,  1912.  William 
Beid,  plaintiff,  and  husband  of  the  only  child  of  de- 
ceased, was  appointed  administrator  of  the  estate, 
which,  after  being  administered,  was  settled  and 
closed  on  May  22,  1913. 

It  is  charged  in  the  complaint  and  admitted  by  the 
answer  that  Eeid,  as  administrator  of  the  estate,  be- 
came possessed  of  property  including  the  following: 

Promissory  note  of  Crossett  Timber  Co $25,000 

Promissory  note  of  G.  S.  Stoddard 1,700 

Promissory  note  of  A.  C.  Carty 1,650 

Promissory  note  of  Independent  Laundry  Co.       100 
1  automobile,  value 500 

$28,950 
It  appears  from  the  record  that  the  personal  prop- 
erty of  the  estate  was  assessed  for  the  year  1913  at 
a  total  sum  of  $81,390,  and  that  the  taxes  arising 
therefrom  amounted  to  $2,197.53.  The  plaintiff 
contends  that  the  correct  amount  of  the  total  personal 
property  assessment  should  have  been  the  value  of 
the  above-mentioned  promissory  notes,  aggregating 
$28,450,  and  of  the  automobile,  namely,  $500,  making 
a  total  of  $28,950,  and  that  the  taxes  should  therefore 
have  been  $781.65  instead  of  $2,197.53. 

William  Beid,  administrator  and  plaintiff,  testified 
as  follows: 

**Q.  You  are  the  plaintiff  in  this  caset 

**A.  Yes,  sir. 

'*Q.  Are  you  the  owner  of  Lots  One  and  Two,  Block 
Twenty-one,  East  Portland? 

**A.   Yes,  sir. 

*'Q.  Did  David  C.  Pelton  ever  own  or  have  any 
interest  in  that  property! 

*  *  A    No  sir 

"Q.  When  did  Mr.  Pelton  dieT 

"A.  I  think  it  was  September  12,  1912.  •  • 
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*'Q.  Who  are  the  heirs  of  Mr.  Peltonf 

*'A.  Mrs.  Pelton,  and  my  wife,  Mrs.  Beid. 

**Q.  Mrs.  Reid  is  his  only  child  t 

*'A.  Yes. 

**Q.  Mrs.  Pelton  his  widow  f 

*'A.  Yes.  •  • 

*  *  Cross-examination. 

'*Q.  (Exhibiting  paper  to  witness.)  I  will  ask  you 
whether  this  is  y onr  signature  ! 

*'A.  Yes,  that  is  my  signature. 

"Q.  This  document  I  just  showed  you  marked  De- 
fendant's Exhibit  1,  that  was  filed  by  you  with  the 
assessor,  purporting  to  be  a  statement  of  all  the 
assessable  personal  property  in  this  county  belonging 
to  the  estate  on  March  1,  1913,  was  it  not! 

**A.  I  think  so. 

"Q.  In  this  are  blanks  for  listing  different  things. 
The  only  thing  you  listed  was  an  automobile  of  the 
value  of  $300,  and  oflSce  furniture  $150  T 

"A.  That  is  all. 

**Q.  That  is  the  only  property  you  turned  in  to  the 
assessor  as  personal  property  belonging  to  that  es- 
tate in  your  possession  on  the  1st  day  of  March, 
1913! 

'*A.  Yes. 

'*Q.  As  a  matter  of  fact  you  did  have  other  per- 
sonal property  in  your  possession  at  that  time  be- 
longing to  the  estate,  did  you  not?  For  instance,  you 
had  the  property  mentioned  in  the  complaint,  note  of 
the  Crossett  Timber  Company,  $25,000! 

**A.  Yes. 

''Q.  Note  of  G.  S.  Stoddard,  $1,700! 

**A.  Yes. 

''Q.'  Note  of  A.  C.  Carty,  $1,650! 

*'A.  Yes. 

*'Q.  Note  or  account  of  the  Independent  Laundry 
Company  for  $100!  Those  were  all  in  your  posses- 
sion, were  they  not! 

**A.  Yes,  I  guess  they  are,  I  have  some  of 
them.  •  • 

**Q.  They  all  had  a  cash  value,  did  they  not! 

'*A.  At  that  time  they  had. 
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^'Q.  And  the  cash  value  of  them  was  over  $20,000, 
was  it  nott 

*'A.  Something  like  that. 

*'Q.  They  did  have  a  cash  value  of  over  $20,000, 
did  they  not,  at  that  timet 

^'A.  I  don't  think  it  was  quite  so  much  as  that. 

*'Q.  In  addition  to  that,  didn't  you  have  in  your 
possession  at  that  time  a  couple  of  notes  signed  by 
yourself  in  favor  of  the  deceased  Mr.  Pelton,  executed 
by  you  some  time  before  he  died,  which  notes  aggre- 
gated about  $100,000  T  You  had  those  in  your  pos- 
session at  that  time,  March  1,  1913 1 

**A.  I  couldn't  tell  whether  I  had  them  or  not,  but 
I  think  the  notes  were  satisfied  and  paid  prior  to  that, 
I  think. 

*^Q.  You  didn't  cancel  those  notes  until  the  estate 
was  settled,  did  yout 

"A.  m. 

**Q.  You  were  not  discharged  as  administrator,  ac- 
cording to  the  allegation  of  the  complaint,  until  the 
21st  of  May,  1913 1 

'*A.  I  think  about  that  time. 

**Q.  It  was  not  until  that  time  those  notes  were 
canceled,  was  itt 

'*A.  I  couldn't  say  just  as  to  that;  it  was  near 
about  that  time. 

^*Q.  I  will  ask  you  whether  this  is  your  signature 
(handing  witness  paper). 

*'A.  Yes. 

*' (Paper  marked  Defendant's  Exhibit  2.)  *  * 

**Q.  You  say,  'In  settling  the  estate  of  David  C. 
Pelton,  deceased,  the  said  William  Reid  caused  the 
said  notes  of  $100,000  to  be  canceled. '  So  to  the  best 
of  your  recollection  wouldn't  you  say  now  you  can- 
celed those  notes  at  the  time  the  estate  was  settled! 

*'A.  I  imagine  I  did. 

'^Q.  The  estate  was  settled  in  May,  1913. 

''Mr.  Boothe:  The  21st  or  22d  of  May  it  was 
closed;  he  was  discharged  the  21st  or  22d  of  May. 

*'Q.  Then,  Mr.  Reid,  to  the  best  of  your  recollec- 
tion, now,  these  $100,000  notes  executed  by  you  were 
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in  your  possession  on  the  1st  of  March,  1913,  were 
they  not? 

**A.  I  think  they  were  at  that  time. 

**Q.  Was  there  anything  else  in  your  possession  at 
that  time  as  administrator,  besides  the  $100,000  and 
these  other  notes  t 

**A.  No. 

'*Q.  Didn't  you  have  some  $34,000  in  money  at  that 
time  in  yonr  possession  as  administrator? 

**A.  I  don't  remember  whether  I  had  any  money. 

**Q.  Didn't  you  have  in  your  possession  as  admin- 
istrator $34,072.20,  money  belonging  to  the  estate  on 
the  1st  of  March,  1913 1 

*'A.  I  couldn't  say  as  to  that. 

**Q.  You  never  indicated  to  the  assessor  you  had 
thatf 

**A.  No,  nor  anyone  else. 

**Q.  But  you  may  have  had  itt 

'*A.  Might  have  been  $100,000  for  all  I  know.'' 

Mr.  T.  Y.  Ward  testified  as  follows: 

**Q.  Were  you  present  when  those  notes  were 
signed  and  given  to  Mr.  Peltont 

''A.  I  don't  know  as  I  was  present  at  the  time;  I 
remember  of  the  circumstance. 

'*Q.  But  what  you  stated  you  know  to  be  the  sub- 
stance of  their  agreement! 

**A.  Yes.  He  was  advancing  about  $85,000,  I 
wouldn't  say  the  exact  figures,  on  the  purchase  price 
of  the  property  to  Mr.  Eeid.  *  * 

*'Q.  Mr.  Pelton  was  father-in-law  of  Mr.  Eeid,  •  • 
was  he  not? 

*'A.  Yes. 

**Q.  At  the  time  they  bought  the  property  Mr. 
Pelton  advanced  Mr.  Reid  $100,000,  something  like 
that,  in  cash? 

**A.  About  eighty-five,  as  I  understood  it. 

**Q.  That  was  actually  turned  over  to  Mr.  Beidf 

**A.  It  was  talked  that  way. 

''Q.  Mr.  Reid  gave  him  these  notes  for  $100,000  to 
evidence  that  indebtedness  t 

'*A.  Sort  of  a  memorandum  between  themselves; 
they  always   did  business  between  themselves  that 
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way.  Sometimes  it  would  be  a  rough  piece  of  paper 
picked  up  off  the  desk.** 

The  evidence  shows  that  the  plaintiff,  as  adminis- 
trator of  the  Pelton  estate,  listed  the  assessable 
property  of  said  estate  with  the  assessor  as  consist- 
ing of  an  automobile  of  the  value  of  $300  and  office 
furniture  of  the  value  of  $150.  Henry  E.  Beed,  As- 
sessor of  Multnomah  County,  testified,  concerning 
this  matter,  as  follows: 

*'Q.  I  will  show  you  Defendant's  Exhibit  1,  and 
ask  you  when  that  came  into  your  possession,  and 
from  whom  you  received  it. 

*'A.  This  was  received  by  me  on  the  11th  of  April, 
1913,  it  has  the  receiving  date  stamp  on  it,  and  came 
from  the  gentleman  who  signed  it, — ^William  Beid, 
administrator  of  the  estate  of  David  C.  Pelton,  de- 
ceased. 

**Q.  That  purports  to  be  a  statement  of  all  the 
personal  property  in  possession  of  the  administrator 
on  the  11th  of  April,  1913 1 

**A.  The  original  blank  was  sent  to  Mr.  Beid  with 
the  request  that  he  make  a  return  of  all  the  personal 
property  of  the  estate,  and  this  is  the  return  he 
made. 

**Q.  That  aggregates  how  much! 

**A.  There  is  a  report  of  an  automobile,  $300,  and 
for  office  furniture  $150,  total  $450.  •  * 

*'Q.  (Cross-examination.)  How  did  you  make  up 
that  assessment  of  $81,500  against  Mr.  Beid! 

**A.  In  the  absence  of  any  satisfactory  return  from 
the  administrator,  we  had  to  have  recourse  to  the  in- 
ventory, and  the  inventory  showed,  excluding  United 
States  Bank  stock,  Lumbermen 's  Bank  and  other  com- 
panies'  stock,  excluding  them,  it  showed  notes  secured 
by  mortgages  and  otherwise,  $180,550.  As  I  recall, 
the  office  does  not  assess  notes  secured  by  mortgages. 

As   I  recall  the   Crossett  note   and  the  note 

amounted  to  $70,000.  We  deducted  that  from  the 
total  of  $180,550.  That  left  $110,550,  took  the  balance 
at  75  per  cent.  •  •  '» 
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The  assessor  notified  William  Beid,  as  adminis- 
trator, of  the  assessment,  totaling  $81,390.  There- 
after, Mr.  Reid  appeared  before  the  board  of  equal- 
ization for  Multnomah  County,  representing  to  it 
that: 

**0n  the  first  day  of  March,  1913,  he  had  in  his  pos- 
session as  such  administrator  the  following  promis- 
sory notes,  payable  to  David  C.  Pelton,  to  wit: 

*'Crossett  Timber  Company,  balance $25,000 

''Gt.  S.  Stoddard 1,700 

**A.  0.  Carty 1,650 

''Independent  Laundry  Co 100 

''Total $28,450 

''The  above-mentioned  note  against  G.  S.  Stoddard 
is  not  considered  of  any  value  and  probably  cannot  be 
collected,  and  it  is  very  doubtful  whether  or  not  any- 
thing will  ever  be  realized  upon  the  Carty  note.  The 
other  two  notes  are  good,  but  I  do  not  think  the  Stod- 
dard and  Carty  notes  should  be  assessed  for  the  rea- 
son that  they  are  considered  practically  of  no  value. 
''Some  little  time  before  Mr.  Pelton 's  death,  he  was 
interested  with  William  Reid  in  the  purchase  of  frac- 
tional Blocks  1  and  2  in  East  Portland,  being  water 
front  property,  and  the  interest  of  Mr.  Pelton  at  that 
time  was  about  $100,000.  In  order  to  designate  this 
interest  of  Mr.  Pelton  and  as  a  matter  of  understand- 
ing between  them,  Mr.  Reid  executed  his  notes  in 
favor  of  Mr.  Pelton  aggregating  the  sum  of  $100,000, 
which  were  to  be  held  pending  the  disposition  of  the 
property,  but  unfortunately  Mr.  Pelton  died  before 
any  sale  of  the  property  was  effected,  and  upon  the 
appointment  of  Mr.  Reid  as  administrator  he  took  up 
in  the  administration  of  the  estate  of  David  C.  Pelton, 
deceased,  those  notes  aggregating  $100,000  as  an 
asset  ia  favor  of  the  estate,  and  the  estate  was  ad- 
ministered upon  and  the  inheritance  tax  paid  on  the 
notes.  Upon  settling  the  estate  of  David  C.  Pelton, 
deceased,  the  undersigned,  William  Reid,  caused  said 
promissory  notes  of  $100,000  to  be  canceled,  and  he 
has  arranged  with  Ellen  Pelton  and  Etta  Reid,  his 
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wife,  sole  heirs  of  the  estate  of  David  C.  Pelton,  de- 
ceased, respecting  the  payment  by  him  to  them  of  the 
interest  owned  by  Mr.  Pelton  in  said  real  property 
and  as  represented  by  said  promissory  notes.  •  • 

**The  statement  received  by  the  undersigned,  dated 
September  5,  1913,  Roll  6216,  Line  10,  contains  a  pur- 
ported assessment  against  William  Beid,  adminis- 
trator of  the  estate  of  David  C.  Pelton,  deceased,  for 
the  year  1913,  as  determined  by  the  assessor,  being 
money,  notes  and  accounts  $80,890,  agricultural  tools, 
wagons,  etc.,  $550,  total  $81,390.  •  *  We  ask  your 
Honorable  Body  to  eliminate  all  that  portion  except 
the  Crossett  Timber  Company  note  in  the  sum  of 
$25,000,  and  the  Independent  Laundry  Company  note 
in  the  sum  of  $100.' ' 

The  appraised  value,  as  disclosed  by  the  inventory 
of  the  estate  of  David  C.  Pelton,  deceased,  filed  Octo- 
ber 20,  1912,  is  $453,609.07,  which  includes  the  fol- 
lowing notes  from  William  Beid,  the  administrator, 
to  David  C.  Pelton: 

Promissory  note  of  William  Beid  dated  March  14, 
1912,  face  $25,000,  interest  at  6  per  cent; 

Promissory  note  of  William  Beid  dated  March  14, 
1912,  face  $25,000,  interest  at  6  per  cent; 

Promissory  note  of  William  Beid  dated  March  14, 
1912,  face  $25,000,.  interest  at  6  per  cent. 

During  the  session  of  said  board  of  equalization, 
the  application  of  plaintiff  was  considered  and  acted 
upon  by  the  board,  and  an  order  made  and  entered 
of  record  by  said  board  in  and  by  the  terms  whereof 
the  application  of  plaintiff  was  by  it  denied.  No  ap- 
peal from  the  order  denying  plaintiff's  application 
has  ever  been  taken. 

From  the  decree  of  the  Circuit  Court  against  de- 
fendants and  appellants  and  in  favor  of  plaintiff  and 
respondent,  an  appeal  was  taken  to  this  court,  alleg- 
ing error  as  follows : 
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**That  the  complaint  does  not  state  facts  suflScient 
to  constitute  a  cause  of  suit. 

*'That  the  circuit  court  never  at  any  time  had 
jurisdiction  of  the  subject  of  the  suit. 

''That  the  board  of  equalization  of  MuTtnomah 
County,  prior  to  the  institution  of  the  suit,  had  de- 
termined and  decided  upon  the  true  cash  value  of  the 
money,  notes  and  accounts  owned  by  and  belonging  to 
the  estate  of  David  C.  Pelton  on  the  first  day  of 
March,  1913,  at  the  hour  of  1 :00  a.  m,  of  said  day. 

''That  no  appeal  was  taken  from  said  order  of  the 
board  of  equalization. 

"In  not  finding  that  the  said  notes  aggregating 
$100,000  represented,  on  the  first  day  of  March,  1913, 
at  the  hour  of  1 :00  a.  m.  of  said  day,  an  existing  in- 
debtedness on  the  part  of  plaintiff  and  in  favor  of 
David  C.  Pelton,  deceased. 

"In  not  finding  that  the  plaintiff  was  justly  in- 
debted to  said  estate  in  the  full  sum  of  $100,000. 

'  *  In  finding  that  at  any  time  prior  to  May  20,  1913, 
said  notes  had  been  canceled  or  paid,  or  that  the  in- 
debtedness was  not  in  existence  on  the  first  day  of 
March,  1913. 

"In  not  finding  that  on  the  said  first  day  of  March, 
1913,  plaintiff  was  in  possession,  as  such  adminis- 
trator, of  property  of  the  estate,  money,  notes  and 
accounts,  of  the  true  cash  value  of  the  full  sum  of 
$80,890,  and  that  the  same  was  liable  for  taxes  in  the 
sum  of  $2,197.53. 

"In  adjudging  and  decreeing  that  the  assessment 
made  by  the  assessor  of  Multnomah  County  for  the 
year  1913  against  the  plaintiff  as  administrator  of  the 
estate  of  David  C.  Pelton,  deceased,  aggregating 
$81,390,  be  corrected,  changed  or  altered,  and  in  de- 
creeing that  the  tax  upon  said  assessment  for  said 
year  be  the  sum  of  $781.65,  or  any  other  sum  less 
than  $2,197.53. 

"In  adjudging  that  the  defendants  have  no  lien 
against  said  Lots  1  and  2,  Block  21,  East  Portland, 
for  said  tax,  and  in  restraining  the  defendants.^* 

Bevebsed  and  Remanded. 
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For  appellants  there  was  a  brief  snbmitted  over 
the  names  of  Mr.  Walter  H.  Evans,  District  Attorney, 
and  Mr.  Oeorge  Mawry,  Deputy  District  Attorney. 

For  respondent  there  was  a  brief  prepared  and 
presented  by  Messrs.  Boothe  S  Richardson. 

BBOWN,  J.— 1,  2.  When  the  pertinent  facts  in  this 
case  are  analyzed  in  the  light  of  the  statute  relating 
to  assessment  and  taxation,  all  intricate  questions 
disappear.  Were  the  promissory  notes  made  and  de- 
livered by  William  Beid,  plaintiff,  to  deceased  in  his 
lifetime,  what  they  appeared  to  beT  In  other  words, 
were  these  three  certain  promissory  notes  at  the  time 
of  their  assessment  the  written  evidence  of  an  indebt- 
edness of  $100,000  due  and  owing  from  Beid  to  the 
Pelton  estate  f  We  believe  that  both  these  inquiries 
should  be  answered  in  the  affirmative.  Assuming 
that  these  notes  were  what  the  law  presumes  them  to 
have  been;  that  is  to  say,  that  they  were  valid  prom- 
issory notes  made  by  Beid  to  Pelton  for  a  valuable 
consideration,  then,  in  that  case,  were  they  paid  and 
canceled  prior  to  March  1,  1913,  as  found  by  the 
lower  court  t  We  think  this  question  should  be  an- 
swered in  the  negative.  We  are  convinced  that  the 
lower  court  erred  in  finding  that  these  notes  had  been 
satisfied  prior  to  March  1,  1913.  From  the  evidence, 
from  the  exhibits,  and  particularly  from  Beid's  state- 
ment made  to  the  board  of  equalization,  it  is  mani- 
fest that  the  three  promissory  notes  aggregating 
$100,000,  executed  by  William  Beid  to  David  C.  Pul- 
ton in  March,  1912,  constituted  proof  of  a  valid  in- 
debtedness, and  were  unpaid  at  the  hour  of  1  o'clock 
A.  M.  on  March  1,  1913.  We  have  investigated  the 
report  of  the  doings  of  the  administrator  as  exhibited 
by  the  evidence,  and  there  is  no  suggestion  contained 
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therein  that  the  promissory  notes  were  paid  or  satis- 
fied in  any  way  prior  to  the  settlement  of  the  estate. 
The  presumption  is  that  the  law  has  been  obeyed,  and 
if  said  notes  had  been  paid  during  Eeid's  term  as 
administrator,  he  would  have  reported  the  same  to 
the  court :  Section  799,  par.  34,  Or.  L.  Plaintiff  Eeid 
well  understood  this,  and  in  his  statement  to  the 
board  of  equalization  filed  September  13,  1913,  said: 

*'Upon  settling  the  estate  of  David  C.  Pelton,  de- 
ceased, the  undersigned,  William  Beid,  caused  said 
promissory  notes  of  $100,000  to  be  canceled,  and  he 
has  arranged  with  Ellen  Pelton  and  Etta  Reid,  his 
wife,  sole  heirs  of  the  estate  of  David  C.  Pelton,  de- 
ceased, respecting  payment  *  *  by  him  to  them.** 

Beid,  after  having  been  appointed  administrator 
of  the  Pelton  estate,  took  possession  of  said  notes  as 
such  administrator,  and  in  compliance  with  his  duty 
as  such  caused  them  to  be  appraised  as  property  of 
the  estate.  The  inventory,  as  by  law  commanded, 
sets  forth  the  fact  that  in  accordance  with  the  stat- 
ute certain  real  and  personal  property  situate  in 
Multnomah  County,  Oregon,  **has  been  exhibited  by 
the  administrator,**  and  that  *'we  appraise  the  same 
at  the  sums  set  opposite  each  item  in  said  inventory.** 
The  three  notes  of  Beid's  bearing  date  March  14, 
1912,  aggregating  $100,000,  were  duly  appraised.  By 
his  oath  administrator  Beid,  as  provided  by  Section 
1117,  Or.  L.,  verified  this  appraisement.  He  paid  the 
inheritance  tax  upon  the  appraised  valuation  of  the 
personal  property  of  the  estate,  which  included  the 
notes.  His  testimony  in  the  court  below  establishes 
the  fact  that  he  obtained  the  money  evidenced  by 
these  notes  from  his  father-in-law,  and  used  it  in  his 
purchase  of  Lots  1  and  2,  Block  21,  East  Portland. 
His  friend,  T.  V.  Ward,  testified  that  the  money  which 
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Reid  obtained  from  Pelton  went  into  the  lots.  Beid 
swore  upon  the  witness-stand  that  he  was  the  owner 
of  Lots  1  and  2,  Block  21,  East  Pprtland,  which  were 
paid  for,  in  part,  with  the  money  obtained  from  Pel- 
ton,  and  that  Pelton  at  no  time  owned  or  had  any 
interest  in  that  property  (see  statement).  If  the  lots 
were  plaintiff's,  the  notes  evidenced  a  just  indebted- 
ness due  from  him  to  the  Pelton  estate.  Further- 
more, as  appears  by  the  final  account  made  by  Eeid 
as  administrator,  it  is  seen  that  he  collected  his  com- 
mission as  such  administrator  upon  $273,297.07,  the 
appraised  value  of  the  personal  property  of  the  es- 
tate, which  valuation  included  his  indebtedness  to  the 
estate  as  evidenced  by  said  promissory  notes.  The 
estate  of  David  C.  Pelton,  deceased,  owned  all  the 
property  that  was  assessed.  The  promissory  notes 
executed  by  Reid  in  favor  of  Pelton  represented 
actual  value.  An  indebtedness  was  due  and  owing 
the  Pelton*  estate  from  the  administrator,  the  written 
evidence  of  which  consisted  of  the  three  promissory 
notes.  The  record  before  us  abundantly  satisfies  our 
minds  upon  that  point.  It  is  a  presumption  of  law, 
satisfactory  until  successfully  controverted  by  other 
evidence : 

''That  a  promissory  note  •  *  was  given  or  in- 
dorsed for  a  suflScient  consideration.''  Section  799, 
par.  21,  Or.  L. 

Plaintiff  Reid  has  not  overcome  this  presumption. 
There  are,  however,  many  circumstances  that  add  to, 
corroborate,  and  thus  strengthen  the  presumption 
that  the  law  makes  relating  to  the  suflSciency  of  the 
consideration  for  the  notes.  If  these  notes  were  the 
property  of  the  Pelton  estate  and  of  the  value  of 
$100,000  when  the  inventory  was  caused  to  be  made 
and  filed  by  the  administrator  as  provided  by  law; 
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if  they  were  the  property  of  the  Pelton  estate  and  of 
the  value  of  $100,000  for  the  purpose  of  the  inheri- 
tance tax  collected  by  the  state;  if,  on  May  14,  1913, 
at  the  time  plaintiff  filed  his  final  account  as  admin- 
istrator of  the  Pelton  estate,  they  were  the  property 
of  that  estate  and  were  worth  $100,000  for  the  pur- 
pose of  Eeid^s  commission  as  administrator, — then 
they  were  worth  $100,000  for  the  purpose  of  assess- 
ment and  taxation  in  Multnomah  County  on  March  1, 
J913. 

3.  It  is  our  opinion  that,  under  the  terms  of  Section 
4232,  Or.  L.,  providing  that  **all  personal  property 
situate  or  owned  within  this  state,  except  such  as  may 
be  specifically  exempted  by  law,  shall  be  subject  to 
assessment  and  taxation,**  and,  under  the  provisions 
of  Section  4234,  Or.  L.,  defining  personal  property  as 
including  "all  debts  due  or  to  become  due  from 
solvent  debtors,  whether  on  account,  contract,  note, 
mortgage,  or  otherwise,'*  the  indebtedness  as  evi- 
denced by  the  Reid  notes  is  assessable. 

4.  Section  4268,  Or.  L.,  is  as  follows : 

"The  assessor,  •  •  shall,  on  or  before  the  first 
Monday  in  March  •  •  ,  proceed  and  assess  all  tax- 
able property  within  his  county  *  *  .  Except  as 
otherwise  provided  by  law,  every  person  shall  be  as- 
sessed in  the  county  where  he  resides  at  the  hour  of 
1  o'clock  A.  M.  on  March  1st  of  the  year  when  the 
assessment  shall  be  made  for  all  real  and  personal 
property  owned  by  him  within  such  county.  •  •  ^ » 

"All  personal  property  not  exempt  from  taxation 
shall  be  valued  at  its  true  value  in  cash  •  •  ."  Sec- 
tion 4269,  Or.  L. 

"At  the  time  prescribed  by  law  the  assessor  in 
each  county  shall  ascertain  by  diligent  inquiry  the 
names  of  all  persons  liable  to  taxation  in  his  county 
who  by  law  are  assessable  to  him,  and  also  all  the 
taxable  personal  property  *  *  which  by  law  is  as- 
sessable by  him  •  •  ."    Section  4272,  Or.  L. 
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*' Every  assessor  shall  require  any  person  liable  to 
•  •  be  assessed  by  him  *  *  to  furnish  such  assessor : 

* '  1.  A  list  of  all  the  real  estate  of  such  person  •  *  , 
showing  the  true  cash  value  of  every  parcel  of  such 
real  estate,  or  interest  therein,  owned  by  such  per- 
son •  •  . 

'*2.  A  list  of  all  the  personal  property  of  such  per- 
son, •  •  liable  to  taxation  in  his  county;  which  list 
shall  include  a  statement  to  be  made  by  such  per- 
son, •  *  showing  the  true  cash  value  of  such  personal 
property,  or  of  the  several  items  thereof,  owned  by 
such  person,  *  *  or  in  which  such  person  *  *  has 
any  interest. 

^*The  assessor  shall  require  such  person,  *  *  to 
make  oath  that,  to  the  best  of  his  knowledge  and  be- 
lief, such  list,  whether  of  real  or  personal  property, 
or  both,  contains  a  full  and  true  account  of  all  the 
real  or  personal  property,  or  both,  or  of  any  interest 
therein,  of  such  person,  *  *  liable  to  be  taxed  in  said 
county,  and  the  true  cash  value  of  such  real  or  per- 
sonal property.  *  *  .  Should  any  such  person,  *  • 
refuse  to  furnish  and  to  swear  to  any  such  list,  the 
assessor  shall  ascertain  the  taxable  property  of  such 
person  •  *  and  shall  appraise  the  same  from  the  best 
information  to  be  derived  from  other  sources.  Upon 
the  failure  of  any  such  person  •  *  to  make  such  valu- 
ation, the  assessor  shall  be  deemed  to  be  the  atUhor- 
ized  agent  of  such  person  *  *  for  the  purpose  of 
making  said  valuation,  and  the  same,  as  given  in  the 
assessment-roll,  shall  have  the  same  force  and  effect 
as  if  made  under  oath  by  said  person  *  •  .  The 
assessor  may  increase  any  valuation  made  by  any 
such  person  •  *  for  purposes  of  assessment  and  tax- 
ation.''   Section  4273,  Or.  L. 

*'When  any  person  is  assessed  as  *  *  adminis- 
trator, he  shall  be  assessed  for  the  real  and  personal 
property  held  by  him  in  such  representative  char- 
acter at  the  full  value  thereof.'*    Section  4277,  Or.  L. 

**Each  assessor  shall  give  three  weeks'  public  no- 
tice in  some  newspaper  printed  in  his  respective 
county  •  •  setting  forth  that  on  the  second  Monday 
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in  September  the  board  of  equalization  will  attend  *  * 
and  publicly  examine  the  assessment-rolls,  and  correct 
all  errors  in  valuation  •  *  .*'    Section  4291,  Or.  L. 

*'The  county  judge,  county  clerk  and  assessor  of 
the  several  counties  of  this  state  shall  constitute  a 
board  of  equalization  to  examine  and  correct  the  as- 
sessment-rolls *  •  and  to  increase  or  reduce  the  valu- 
ation of  the  property  •  •  assessed  •  •  /^  Section 
4292,  Or.  L. 

**Any  person  who  shall  have  petitioned  for  the  re- 
duction of  a  particular  assessment  *  *  ,  who  shall  be 
aggrieved  by  the  action  of  such  board,  may  appeal 
therefrom  to  the  circuit  court  of  the  county.  *  * 
If,  upon  hearing,  the  court  finds  the  amount  at  which 
the  property  was  finally  assessed  by  the  board  of 
equalization  is  its  actual  full  cash  value,  and  the  as- 
sessment was  made  fairly  and  in  good  faith,  it  shall 
approve  such  assessment;  but  if  it  finds  that  the  as- 
sessment was  made  at  a  greater  or  less  sum  than  the 
actual  full  cash  value  of  the  property,  or  if  the  same 
was  not  fairly  or  in  good  faith  made,  it  shall  set  aside 
such  assessment  and  determine  such  value  •  •  /' 
Section  4299,  Or.  L. 

As  will  be  noted  from  the  statement,  William  Eeid, 
as  administrator  of  the  estate  of  David  C.  Pelton, 
deceased,  while  pretending  to  perform  his  duty  as 
such  administrator  in  complying  with  the  revenue 
laws  of  this  state,  on  April  11,  1913,  listed  the  asses- 
sable property  of  the  estate  as  comprised  of  an  auto- 
mobile and  some  office  furniture,  of  the  total  value  of 
$450.  Under  the  law  of  this  state  as  set  forth  herein, 
it  became  necessary  for  Henry  E.  Eeed,  the  then 
assessor  of  Multnomah  County,  Oregon,  upon  the 
failure  of  administrator  Eeid  to  prepare  a  list  con- 
taining the  true  valuation  of  the  property  of  the  es- 
tate which  he  was  administering,  to  ascertain  the  tax- 
able property  of  such  estate  for  the  purpose  of 
arriving  at  the  value  thereof.    It  became  his  duty,  as 
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such  assessor,  to  make  a  list  of  all  the  personal  and 
real  property  of  the  estate.  This  duty  the  assessor 
performed.  He  searched  the  records  of  the  probate 
court,  and  upon  inquiry  and  from  his  best  knowledge 
valued  the  money,  notes,  and  accounts,  for  the  pur- 
pose of  assessment,  at  $80,890.  On  September  5, 
1913,  he  served  notice  on  William  Beid,  as  adminis- 
trator of  the  estate  of  David  C.  Pelton,  of  the  assess- 
ment thus  made.  Beid,  administrator  and  plaintiff, 
appeared  before  the  board  and  filed  a  petition  in 
which  he  sought  to  have  the  assessment  reduced  by 
the  elimination  from  the  list  of  taxable  property  of 
his  own  indebtedness  as  shown  by  the  three  certain 
promissory  notes  executed  by  himself  to  the  deceased 
during  his  lifetime.  He  admitted,  when  testifying  in 
the  lower  court,  that  at  the  time  he  filed  the  list  of 
taxable  property  with  the  assessor  containing  prop- 
erty of  the  value  of  $450  only,  he  had  other  personal 
property  of  the  estate  in  his  possession,  namely,  the 
note  of  Crossett  Timber  Company  valued  at  $25,000; 
Stoddard  note  of  $1,700;  Carty  note  of  $1,650;  Inde- 
pendent Laundry  Company  note  of  $100 ;  and  that  the 
cash  value  of  these  notes  was  about  $20,000.  His  own 
admissions  show  that  he  intended  to  commit  a  fraud 
against  the  revenue  law  of  this  state,  and  the  evidence 
as  a  whole  shows  that  his  indebtedness  to  the  Pelton 
estate  was  taxable.  Therefore,  under  our  statute,  the 
assessor  and  the  board  of  equalization  committed  no 
error.  The  duty  of  making  the  valuation  was  cast 
upon  the  assessor.  The  law  of  our  state  is  clear  and 
plain  on  that  subject. 

6.  Suggestion  was  made  in  the  lower  court  that,  the 
money  obtained  by  plaintiff  from  deceased  having 
been  borrowed  for  the  purpose  of  purchasing  real 
estate,  to  assess  the  indebtedness  represented  by  the 
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notes  given  therefor  would  be  inequitable,  for  the 
reason  that  it  would  result  in  a  tax  both  upon  the 
land  and  upon  the  money  borrowed.  At  the  time  of 
the  assessment  in  controversy,  the  indebtedness  rep- 
resented by  these  notes  was  assessable.  It  was  not 
exempt.  Notwithstanding  the  fact  that  the  money 
was  borrowed  with  the  intention  of  paying  for  real 
estate,  and  that  this  real  estate  was  subject  to  tax- 
ation, nevertheless  the  debt  owed  by  the  borrower  to 
the  lender  as  evidenced  by  the  notes  in  this  case  was 
taxable.  For  the  purpose  of  exemption  we  must  look 
to  the  statute,  and  we  find  it  there  written  that  all 
real  and  personal  property  not  specially  exempted 
is  taxable.  It  is  commonplace  law  that  statutes  ex- 
empting property  from  taxation  are  to  be  strictly  con- 
strued. It  is  true  that  in  1919  the  legislature,  by 
enacting  Chapter  104,  Laws  of  1919,  added  para- 
graph 9  to  Section  3554,  L.  0.  L.  (Or.  L.  4268), 
exempting  from  taxation  all  notes  secured  by  re- 
corded mortgages  on  real  property. 

Plaintiff  refers  to  the  case  of  SUverfield  v.  Mvitno- 
mah  Coimty,  97  Or.  483  (192  Pac.  413).  He  can  draw 
no  comfort  from  that  case.  This  court  held  that 
Silverfield  was  not  the  owner  of  the  merchandise 
assessed  against  him  in  the  amount  of  ten  thousand 
dollars.  It  further  held  that  his  filing  an  aflSdavit  to 
that  effect  with  the  board  of  equalization  did  not  pre- 
clude him  from  restraining  collection  of  the  tax  under 
the  facts  in  that  case.  It  also  ruled  that  the  assess- 
ment on  property  not  owned,  was  not  maintainable  as 
overvaluation  of  property  owned  by  him. 

6.  The  plaintiff  says  that  the  title  to  Lots  1 
and  2,  Block  21,  East  Portland,  is  clouded.  It  will 
be  remembered  that  these  are  the  lots  which  were,  in 
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part,  purchased  with  the  money  obtained  from  Mr. 
Pelton.  It  has  pleased  the  plaintiff  to  call  these  lots 
his,  and  he  has  testified  that  Pelton  never  owned  any 
interest  in  them.  Again,  he  has  testified  that  the 
notes  were  simply  given  as  evidence  to  show  Mr. 
Pelton 's  interest  in  tiie  aforesaid  lots.  It  was  plain- 
tiff *s  wrongful  conduct  in  the  matter  of  the  assess- 
ment involved  in  this  litigation  that  caused  the  title 
to  the  lots  to  be  clouded.  He  now  seeks  a  court  of 
equity  to  remove  the  cloud  which  his  own  act  has  cast 
upon  his  title.  At  the  threshold  he  meets  with  a 
maxim  of  equity  which  rejects  his  suit.  He  who 
comes  into  a  court  of  equity  must  come  with  clean 
hands. 
It  has  been  written  that : 

**  Whenever  a  party  who,  as  actor,  seeks  to  set  the 
judicial  machinery  in  motion  and  obtain  some  remedy, 
has  violated  conscience  or  good  faith,  or  other 
equitable  principle,  in  his  prior  conduct,  then  the 
doors  of  the  court  will  be  shut  against  him  m  limine; 
the  court  will  refuse  to  interfere  on  his  behalf,  to 
acknowledge  his  right,  or  to  award  him  any  remedy." 
1  Pomeroy's  Equity  Jurisprudence  (4  ed.),  §397, 
and  the  following  authorities  under  note  b:  Lewis  v. 
Holdrege,  56  Neb.  379  (76  N.  W.  890) ;  PinevUle  Land 
£  Lumber  Co.  v.  Hollingsworth,  21  Ky.  Law  Rep.  899 
(53  S.  W.  279) ;  in  Ashe-Carson  Co.  v.  Bonifay,  147 
Ala.  376  (41  South.  816) ;  in  Allstead  v.  Laumeister, 
16  Cal.  App.  59  (116  Pac.  296) ;  in  Miller  v.  Kraris 
{Gal.  App.),  155  Pac.  834;  in  WellsvUle  Oil  Co.  v. 
Miller,  44  Okl.  493  (145  Pac.  344) ;  in  Conners  v.  Con- 
ners  Bros.  Co.,  110  Me.  428  (86  Atl.  843) ;  Barton  v. 
Little,  188  Ala.  640  (65  South.  951) ;  Michiga/n  Pipe 
Co.  V.  Fremont  Ditch  Co.,  Ill  Fed.  284  (49  C.  C.  A. 
324) ;  City  of  Chicago  v.  Union  Stock  Yards  <&  Transit 
Co.,  164  ill.  224  (45  N.  E.  430,  35  L.  R.  A.  281) ;  Scott 
V.  Austin,  36  Minn.  460  (32  N.  W.  89,  864). 
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Again  we  quote  from  this  eminent  law-writer: 

**Any  really  unconscientious  conduct,  connected  with 
a  controversy  to  which  he  is  a  party,  will  repel  him 
from  the  forum  whose  very  foundation  is  good  con- 
science.*' 1  Pomeroy's  Equity  Jurisprudence  (4  ed.), 
§  404;  Sanders  v.  Caviey,  52  Tex.  Civ.  App.  261  (113 
S.  W.  560) ;  Pendleton  v.  Gondolf,  85  N.  J.  Eq.  308  (96 
Atl.  47) ;  Baird  v.  Howison,  154  Ala.  359  (45  South. 
668). 

A  court  of  equity  is  impelled  to  deny  its  remedies 
to  a  complainant  who  has  been  guilty  of  bad  faith, 
fraud,  or  tax-dodging  in  the  immediate  transaction 
which  forms  the  basis  of  his  suit. 

This  case  is  reversed  and  ordered  remanded. 

Bevebsed  and  Bbmandbd. 


Argued  Febm&ry  1,  ai&rmed  March  22,  rcliearing  denied  April  26, 1921. 

SALEM  KING'S  PRODUCTS  CO.  v.  RAMP. 

(196  Pae.  401.) 

Ctontracto    Ooqrtg  Only  Oonstme  OoBtracts. 

1.  CoartB  are  empowered  to  confitrue  eontracta,  but  they  eannot 
make  contracts  for    parties. 

Oontracts— Deflnite  and  Unambigaoas  Wxitton  Words  Final  Evldance 
of  Intention  of  Partiea. 

2.  In  construing  contracts  the  primary  object  is  to  ascertain  the 
intention  of  the  contracting  parties^  and,  if  the  words  used  by  them 
are  plain,  clear,  definite  and  unambiguous,  they  will  be  taken  as  the 
final  evidence  of  the  intention  of  the  parties. 

Oontractft— Bnlea  of  Oonstraction  not  Applied  Where  Language  Is  Un- 
amblgaona. 

3.  Where  the  intent  of  the  parties  to  a  contract  is  expressed  in 
clear  and  unambiguous  language,  there  is  no  need  for  the  application 
of  any  of  the  rules  of  construction. 

2.  Bule  of  construction  that  language  used  by  promisor  is  to  be 
construed  as  promisor  thought  it  to  be  understood  by  promisee^  see 
note  in  12  Ann.  Gas.  392. 
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ErLdene^— Contract  H^ld  Ambiguous  and  Henco  to  Wacnnt  Parol 
Eyidonco. 

4.  A  rider  to  a  contract  to  pay  a  minimum  of  four  cents  per  pound 
for  ten  years  for  loganberries,  declaring  "if  8.  raises  their  buying 
price  to  other  growers  in  1918,  or  thereafter,  this  eontraet  will  auto- 
matically conform  with  that  price/'  held  open  to  other  meanings  than 
that  fhe  obligation  to  pay  more  than  four  cents  is  dependent  upon 
two  conditions,  (1)  that  if  S.  has  a  buying  price  and  (2)  that  if 
S.  raise  that  buying  price,  and  parol  evidence  was  admissible  to  show 
that  it  was  intended  that  S.  pay  the  market  price  if  it  exceeded  four 
cents,  in  view  ot  Section  721,  Or.  L. 

Oontracts— Oonstmed  Most  Strongly  Against  Party  Preparing  It. 

5.  A  written  contract  will  be  construed  most  strongly  against  the 
party  preparing  it. 

Oontracts    Oonatnictlon  Implying  Good  Faith  Adopted. 

6.  If  a  contract  is  susceptible  of  two  Constructions,  one  of  which 
imputes  bad  faith  and  the  other  implies  good  faith,  the  latter  will 
be  adopted  for  the  reason  that  every  contract  implies  good  faith  and 
fair  dealing  between  the  parties. 

BTldence — ^Parol  Erldence  Admissible  to  Explain  Amblgoons  Contract. 

7.  Where  the  language  of  a  contract  is  ambiguous,  equivocal,  or 
reasonably  susceptible  of  two  or  more  conflicting  constructions,  it  is 
competent  to  resort  to  parol  testimony  concerning  the  circumstances 
under  which  the  agreement  was  made  or  to  which  it  relates,  including 
the  situation  of  the  subject  of  the  instrument  and  of  the  parties  to 
it,  in  order,  not  to  add  to  or  detract  from  or  otherwise  vary  the 
terms  of  the  instrument,  but  to  enable  the  court  to  ascertain  what 
the  meaning  of  the  parties  really  is,  under  Sections  713,  717,  Or.  L. 

Bales — ^Facts  Held  to  Show  Agreement  to  Pay  M<«<TniiTw  of  Four  Cents 
Per  Pound  for  Loganberries  Intended  Pagrment  of  Market  Price. 

8.  Under  a  contract  to  sell  loganberries  for  ten  years  at  a  mini- 
mum price  of  four  cents  per  pound,  held,  that  it  was  the  intention  of 
the  parties  that  plaintiff  should  pay  the  market  price  when  it  was  in 
excess  of  four  cents  per  pound. 

Evidence— Construction  of  Contract  by  Agents  of  One  Party  Held 
Admissible. 

9.  Where  agents  had  authority  to  solicit  berry-growers  to  sign 
contracts  and  to  explain  the  meaning  of  the  contracts,  representa- 
tions by  such  agents  as  to  the  meaning  of  the  contracts  were  ad- 
missible in  evidence  where  the  contracts  were  reasonably  susceptible 
of  the  construction  given. 

Pleading— Defense  Held  not  to  Amonnt  to  Admission  That  Contract 
was  Ciyen  Same  Meaning  as  Given  to  It  by  Plalntlif . 

10.  In  an  action  for  specific  performance  of  a  contract  to  sell  logan- 
berries for  ten  years,  defendant's  first  separate  defense  declaring  that 
plaintiff  represented  to  the  defendants  that  the  plaintiff  would  attach 
a  rider  with  certain  words,  but  instead  a  rider  differently  worded 
was  attached,  did  not  amount  to  an  admission  that  defendants  gave 
to  the  rider  the  same  meaning  as  is  given  to  it  by  the  plaintiff. 
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.  Judges  Sitting  in  Banc 


From  Marion: 
Geoboe  G.  Bikqham  and 
Pbbcy  B.  Kelly, 

4 

Department  1. 

The  Salem  King's  Products  Company,  a  corpora- 
tion, brought  this  suit  for  the  purpose  of  compelling 
ten  several  growers  of  loganberries  specifically  to 
perform  their  respective  contracts  to  deliver  logan- 
berries to  the  plaintiff.  There  was  a  decree  for  the 
defendants,  and  the  plaintiff  appealed. 

The  King's  Products  Company  is  a  corporation, 
and,  since  it  owns  practically  ''all  of  the  entire  stock 
of  the  Salem  King's  Products  Company,"  it  will  for 
convenience  be  called  the  parent  company;  and  for 
the  sake  of  brevity  the  Salem  Bang's  Products  Com- 
pany will  be  referred  to  either  as  the  Salem  Com- 
pany, or  as  the  plaintiff. 

In  1917  the  Salem  Company  concluded  to  establish 
a  plant  in  Salem  for  the  dehydration  of  vegetables, 
fruits  and  berries.  The  Salem  Company  owns  or  has 
the  right  to  use  a  patented  process  which  is  said  to 
have  decided  advantages  over  any  other  process  used 
in  the  dehydration  of  vegetables,  fruits  and  berries. 
Work  on  the  plant  was  begun  ''the  latter  part  of 
March  or  the  first  of  April"  in  1917.  The  "original 
plans  were  to  build  the  present  unit  of  the  Salem 
plant,  so  that  the  plant  could  eventually  be  con- 
structed to  four  times  its  original  capacity."  In 
other  words,  the  original  plan  contemplated  the  ulti- 
mate construction  of  four  units.  One  unit  was  com- 
pleted in  1917.  As  originally  constructed  the  capa- 
city of  the  plant  was  "about  ten  tons  per  day." 
Although  "a  second  unit  along  the  lines"  as  origi- 
nally planned  has  not  been  built,  nevertheless  the 
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capacity  of  the  plant  has  been  materially  increased. 
Instead  of  building  additional  units  ''identical  with 
the  original  unit/'  the  Salem  Company  pursued  other 
methods  for  increasing  the  capacity  of  its  plant;  and 
this  was  accomplished  by  adding  twenty  drying-cars 
in  1918,  thus  increasing  its  drying  capacity  50  per 
cent,  and  by  installing  a  by-products  department  in 
the  spring  of  1919  with  '  *  a  capacity  of  about  ten  tons 
per  day.^* 

The  Salem  Company  began  the  erection  of  this 
plant  with  the  belief  that  the  Salem  Fruit  Union 
would  supply  it  ''with  all  fruits  and  vegetables." 
But  upon  learning  that  the  Salem  Fruit  Union ' '  could 
not  secure  the  necessary  tonnage  of  vegetables" 
and  "would  not  deliver  loganberries,"  the  plaintiflf 
company  concluded  to  "put  agents  in  the  fields  to 
secure  contracts  from  the  growers";  and  accordingly 
on  or  about  July  19,  1917,  the  Salem  Company  sent 
out  men,  known  as  field  agents,  including  Guy  Coe 
and  Luther  J.  Chapin,  to  negotiate  contracts  with 
growers. 

The  field  agents  were  supplied  with  printed  blank 
forms  to  be  used  in  making  contracts  with  the 
growers.  This  blank  form  of  contract  was  so  de- 
signed that  it  could  be  used  for  any  products,  whether 
fruits  or  vegetables  or  berries.  When  the  field 
agents  were  first  sent  out  to  secure  contracts  for 
loganberries,  they  were  authorized  to  say  to  any 
grower  that  the  Salem  Company  would  agree  to  pay  4 
cents  per  pound  for  loganberries  each  year  for  the 
whole  or  any  part  of  a  period  of  ten  years  beginning 
with  1918  and  ending  with  1927,  if  the  grower  would 
in  turn  obligate  himself  to  deliver  his  berries  during 
such  stipulated  period. 

The  field  agents  worked  among  the  growers  for  a 
"couple  of  days"  soliciting  contracts,  but  they  failed 
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to  secure  any  contract  with  any  grower.  The  Salem 
Company  then  prepared  a  rider  in  the  form  of  a 
typewritten  slip  of  paper,  reading  as  follows : 

*'If  Salem  King^s  Products  Co.  raise  their  buying 
price  to  other  growers  in  1918,  or  thereafter,  this  con- 
tract will  automatically  conform  with  that  price.*' 

The  Salem  Company  claims  that  this  rider  was  pre- 
pared for  the  sole  purpose  of  preserving  uniformity 
in  price,  so  that  each  year  every  grower  would  re- 
ceive the  same  price  for  his  berries  that  any  other 
grower  received,  and  so  that  in  any  given  year  no 
grower  would  receive  more  than  any  other  grower 
delivering  to  the  Salem  Company.  The  defendants 
say  that  this  rider  was  in  truth  prepared  to  meet 
objections  made  by  growers  and  encountered  by  the 
field  agents  when  the  latter  solicited  contracts.  The 
defendants  claim  that  the  growers  refused  to  sign 
contracts  because  the  Salem  Company  was  merely 
oflFering  to  pay  an  unvarying,  fixed  price  of  4  cents 
per  pound  for  each  year's  crop  without  any  stipula- 
tion allowing  the  growers  an  increased  price  in  the 
event  the  market  price  should  be  greater  than  4  cents 
per  pound.  The  Salem  Company  insists  that  the 
offer  of  4  cents  per  pound  was  of  itself  a  sufficient 
inducement  to  the  growers,  for  the  reason  that  it  was 
more  than  was  then  being  offered  or  paid  by  any 
other  buyer  and,  indeed,  was  from  one  half  a  cent  to 
one  cent  more  than  had  ever  before  been  paid  to  any 
of  the  growers. 

The  defendants  contend  that  the  fixed  price  of  four 
cents  was  'no  inducement  at  all  for  a  long  term  con- 
tract. The  Salem  Company  says  that  there  could 
have  been  no  reason  for  it  to  have  offered  to  pay  a 
minimum  price  of  four  cents  per  pound  with  an  obli- 
gation to  pay  a  higher  price  in  any  given  year  if  the 
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market  price  in  such  year  exceeded  fonr  cents  per 
pound.  The  defendants  answer  this  statement  by- 
saying  that  the  Salem  Company  was  endeavoring  to 
secure  enough  acreage  to  insure  a  sufficient  supply  of 
loganberries  for  its  plant,  and  that  its  principal  object 
was  to  tie  up  about  300  acres  of  loganberries.  It  is 
not  necessary  to  decide  whether  the  rider  was  pre- 
pared to  preserve  uniformity  in  price  as  contended  by 
the  plaintiff,  or  to  meet  the  objections  of  the  growers 
as  contended  by  the  defendants ;  but  the  fact  remains 
that  the  rider  was  prepared,  and  the  further  fact  re- 
mains that  the  Salem  Company  did  not  secure  any 
contract  until  the  rider  was  prepared,  unless  it  can 
be  said  that  the  contract  with  Bruce  Cunningham  con- 
stituted an  exception ;  but  as  will  subsequently  appear 
the  Cunningham  contract  cannot  be  treated  as  an 
exception  if  his  testimony  is  accepted  as  a  correct 
version  of  the  circumstances  attending  the  execution 

of  the  contract. 

After  the  Salem  Company  authorized  the  rider  to 
be  attached  to  the  printed  form  it  secured  contracts 
with  growers,  including  B.  F.  Ramp,  Bruce  Cunning- 
ham, Britt  Aspinwall,  C.  H.  Dencer,  0.  L.  Dencer, 
Clyde  Harris,  August  Lentz,  L.  S.  Murdick,  W.  How- 
ard Ramp  and  A.  E.  Harris. 

S.  V.  Ramp  took  over  B.  F.  Ramp^s  berry  business 
on  May  16,  1918,  and  the  latter 's  contract  with  the 
Salem  Company  was  assigned  to  S.  V.  Ramp,  who 
agreed  to  assume  its  obligations ;  and  for  that  reason 
S.  V.  Ramp  was  made  a  defendant. 

It  may  assist  the  understanding  if  a  copy,  of  one  of 
the  contracts  is  here  set  down,  and  it  may  be  of  fur- 
ther assistance  if  the  words  which  were  written  into 
the  contract  with  a  lead  pencil  or  in  ink  are  italicized 
so  as  to  distinguish  them  from  the  printed  words  in 
the  contract ;  and  we  accordingly  copy  the  B.  F.  Ramp 
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contract  and  in  doing  so  italicize  the  words  which 
were  written  with  a  lead  pencil  or  in  ink,  as  follows : 

*' Salem  King's  Products  Co.  Office  Salem,  Oregon. 
''This  Agreement  Made  this  30th  day  of  July,  1917, 
Witnesseth,  That  Salem  King's  Products  Co.,  a  cor- 
poration of  Portland,  Oregon  (hereinafter  designated 
as  the  'buyer'),  and  B.  F.  Eamp  of  Brooks,  Oregon 
(hereinaifter  designated  as  the  'seller'),  hereby  agree 
as  follows: 

"The  buyer  agrees  to  buy  and  the  seller  agrees  to 
sell,  at  the  prices  and  terms  set  out  below,  produce  of 
the  varieties,  specifications  and  designated  quantities 
mentioned  below,  grown  by  the  seller  at  Brooks,  Oreg. 
for  the  years  1918,  1919,  1920,  1921,  1922,  1923,  1924, 
1925,  1926  and  1927,  inclusive. 

"1st:  It  is  understood  and  agreed  that  legal  title 
to  said  crop  is  in  the  seller  and  the  same  is  hereby 
agreed  to  be  conveyed  and  transferred  to  the  buyer, 
upon  the  terms  and  for  the  consideration  hereinafter 
mentioned. 

"2nd:  It  is  also  understood  and  agreed  that  the 
seller  will  remain  in  possession  of  said  crop  and  care 
for  same  in  a  husbandUke  manner  until  delivered  by 
the  seller  to  the  buyer. 

"3rd:  It  is  understood  and  agreed  that  all  of  said 
crop  shall  be  of  good  merchantable  quality,  free  from 
worms  and  other  imperfections,  except  as  specified, 
and  in  good  condition  for  evaporating  purposes  at 
Salem,  Oregon,  at  the  time  of  delivery  to  the  buyer, 
its  successors  or  assigns.  All  produce  not  up  to  spe- 
cification shall,  after  delivery  and  examination  of 
same  by  buyer,  be  weighed  back  and  charged  against 
the  seller,  or  the  price  to  be  paid  to  seller.  Payment 
for  produce  under  this  agreement  shall  be  made  each 
Tuesday  at  Salem,  Oregon,  for  produce  delivered  dur- 
ing the  preceding  week.  The  buyer  reserves  the 
right  to  delay  payment  for  X  days,  if  unforeseen  con- 
ditions shaU  prevent  grading  of  produce  before  that 
time.  All  containers  for  delivery  of  produce  shall  be 
furnished  by  the  Buyer.  All  containers  furnished  by 
the  buyer  to  seller  and  not  returned  by  seller  will  be 
charged  to  seller. 
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**4th:  It  is  understood  and  agreed  that  the  follow- 
ing list  contains  the  quantity,  variety,  price  per  ton, 
and  specifications  relating  to  the  crops  to  be  sold. 

"Quftntity.    Vfirietiei.  Price   per  ton.    SpecifieationB. 

24  acres.     Loganberries.    P.  O.  B.  Plant.     Bnsh  ripe. 

$80.00.  Acceptance  at  Brooks  in 

less  than  4  ton  lots  in- 
spector paid  by  Growers, 
otherwise  by  Company. 

'*5th:  It  is  understood  and  agreed  that  if  the  seller 
shall  be  unable  to  deliver  the  produce  owing  to  de- 
struction of  crop  by  flood,  frost,  or  other  unavoidable 
casualty,  or  if  the  buyer  shall  be  unable  to  operate 
on  account  of  strikes,  fire  or  other  unavoidable  cas- 
ualty, this  contract  shall  abate,  and  the  parties  hereto 
shall  be  relieved  from  their  obligations  hereunder  for 
the  year  in  which  such  casualty  or  other  event  above 
described  occurs,  upon  written  notice  of  either  party 
to  the  other  of  the  inability  to  perform  by  reason  of 
such  casualty  or  other  event;  otherwise  to  be  in  full 
force  and  effect. 

*'6th:  It  is  further  understood  that  the  covenants 
herein  contained  shall  run  with  the  land  on  which  said 
produce  is  raised,  and  shall  bind  the  parties  hereto, 
their  heirs,  administrators  or  assigns.  And  it  is  fur- 
ther understood  that  in  consideration  of  the  above, 
the  seller  has  this  day  received  from  said  buyer  the 
sum  of  One  Dollar  in  part  payment  of  the  purchase 
price. 

' '  This  contract  is  not  valid  unless  countersigned  by 
the  Field  Manager. 

*'B.  F.  Bamp,  Seller. 
*  *  Two  Witnesses : 

*'W.  Howard  Bamp. 
**  Approved: 

**  Salem  King's  Peoditots  Co., 
*'By  Stanley  Abmstsong, 
*' Field  Manager." 
'^SaI/EM  King's  Peoduots  Co., 

'*  Buyer. 
"By  Guy  B.  Cob,  Agent.'' 
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For  convenience  we  shall  hereinafter  refer  to  the 
B.  F.  Bamp  contract  as  the  S.  V.  Eamp ,  contract. 
The  other  nine  contracts  entered  into  with  the  nine 
several  defendants,  other  than  S.  V.  Bamp,  are  identi- 
cal with  the  S.  V.  Bamp  contract,  except  that  there 
are  differences  to  be  found  in  respect  of  the  dates  of 
the  contracts,  the  acreage,  the  period  covered,  and  the 
place  of  acceptance. 

Most  of  the  ten  contracts  involved  in  this  contro- 
versy were  secured  by  the  field  agents  while  soliciting 
in  the  field.  With  one  or  possibly  two  exceptions,  the 
contracts  were  secured  by  the  field  agents  while  in 
the  field  and  the  contract  so  received  took  the  follow- 
ing course:  The  field  agent  carried  with  him  the 
printed  blank  form  of  contract  and  a  carbon  dupli- 
cate. Appropriate  insertions  were  made  in  the  blank 
spaces  in  the  original  and  these  insertions  were  of 
course  by  means  of  carbon  paper  impressed  upon  the 
duplicate.  A  grower  then  signed  the  original  and  his 
signature  also  appeared  on  the  duplicate.  The  field 
agent  attached  his  signature  to  the  contract  and  then 
sent  both  the  original  and  duplicate  to  the  field  man- 
ager for  his  approval  and  signature.  After  signing 
the  contract  the  field  manager  retained  the  original 
and  caused  the  duplicate  to  be  delivered  by  mail  or 
otherwise  to  the  grower.  In  some  instances  the  dupli- 
cate was  promptly  returned  to  the  grower,  but  in 
other  cases  the  grower  did  not  receive  the  duplicate 
until  several  weeks,  and  in  one  instance  not  until 
several  months  after  he  had  signed  it. 

The  field  agents  say  that  in  every  case  the  rider  was 
either  attached  to  the  contract  when  signed  by  the 
grower  or  was  shown  to  him  either  before  or  at  the 
time  of  signing.  In  other  words,  according  to  the 
testimony  of  the  field  agents,  the  growers  had  knowl- 
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edge  of  the  wording  of  the  rider  before  they  signed 
the  contracts.  If  the  testimony  of  the  growers  is 
trae,  some  of  the  defendants  did  not  see  the  rider 
until  receipt  of  the  duplicate  from  the  field  manager. 
It  is  conceded,  however,  that  without  exception  the 
rider  was  attached  to  the  duplicate  when  received  by 
the  grower  from  the  field  manager;  and  it  may  be 
added  that  every  defendant,  except  one,  received  his 
duplicate  at  some  time  in  1917. 

With  the  exception  of  Britt  Aspinwall,  all  of  the 
defendants  made  deliveries  in  1918  either  to  the  Salem 
Company  or  to  some  other  canner  or  dealer  desig- 
nated by  the  Salem  Company.  Aspinwall  had  leased 
his  loganberry  acreage  to  a  tenant  who  refused  to 
deliver  to  the  plaintiff;  and  since  Aspinwall 's  con- 
tract of  lease  with  the  tenant  was  not  such  as  to 
enable  Aspinwall  to  compel  the  tenant  to  deliver  to 
the  plaintiff,  Aspinwall  was  obliged  to  and  did  settle 
with  the  plaintiff  by  paying  about  $500  as  damages. 
In  February,  1918,  the  federal  government  com- 
mandeered tiie  plaintiff's  plant,  and  for  about  a  year 
the  plant  was  engaged  in  dehydrating  potatoes  and 
other  products  in  fulfillment  of  contracts  with  the 
American  and  French  governments.  The  plaintiff 
was  permitted  by  the  government  to  handle  only  a 
limited  quantity  of  loganberries  in  1918,  and  for  that 
reason  the  Salem  Company  directed  that  some  of  the 
defendants  deliver  their  berries  to  other  canners  or 
dealers  designated  by  it.  However,  the  deliveries 
made  in  1918,  whether  made  directly  to  the  plaintiff 
or  to  some  other  canner  or  dealer,  were  made  pursu- 
ant to  and  in  recognition  of  the  contracts  executed  by 
the  growers  and  the  Salem  Company  in  1917. 

In  February,  1919,  the  Salem  Company  concluded 
to  pay  to  all  the  growers  with  whom  it  had  made  con- 
tracts, a  bonus  of  one  half  a  cent  a  pound  for  the 
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crop  of  1919.  The  reason  assigned  by  the  plaintifE 
for  giving  this  bonus  is  explained  by  Mason  Witten- 
berg, the  president  of  the  Salem  Company,  who  testi- 
fied that  labor  was  high  and 

**I  felt  it  our  duty  to  give  the  grower  a  further 
bonus  of  one-half  cent  for  1919  to  take  care  of  his 
additional  cosf 

In  February  and  March  of  1918,  George  Judd,  as  a 
representative  of  the  Salem  Company,  in  company 
with  Luther  J.  Chapin,  who  was  then  the  field  man- 
ager, visited  the  defendants  and  other  growers  and 
**told  them  we  were  going  to  give  them  half  a  cent 
bonus  to  help  take  care  of  the  extra  cost  of  handling 
the  crop  this  year.''  At  some  time  in  the  spring  of 
1919,  but  prior  to  the  middle  of  April,  the  Salem 
Company,  in  the  language  of  its  president,  ^*  decided 
we  would  need  more  loganberries,  and  as  the  market 
had  advanced  some  we  decided  to  secure  them,  and  it 
would  be  necessary  to  raise  our  contract  price.  So 
we  raised  our  contract  price  to  five  cents  for  the  years 
1919,  1920  and  1921;  and  four  cents  thereafter  on  a 
ten-year  contract.*'  At  some  time  in  the  latter  part 
of  April  or  the  early  part  of  May,  1919,  the  plaintiff 
did  enter  into  contracts  binding  it  to  pay  five  cents 
per  pound  for  the  crops  of  1919  and  the  two  following 
years. 

On  about  April  15,  1919,  some  of  the  growers,  in- 
cluding some  of  the  defendants,  who  had  contracted 
with  the  plaintiff  met  with  the  oflRcers  of  the  Salem 
Company  at  its  office  in  Salem  and  discussed  the  sub- 
ject of  the  price  to  be  paid  for  the  crop  of  1919. 
There  is  a  conflict  in  the  evidence  not  only  as  to 
what  was  said  at  this  meeting  but  also  as  to  the  result 
of  the  meeting.  The  defendants  assert  that  the  object 
of  the  growers  in  meeting  with  the  officials  of  the 
Salem  Company  was  to  ascertain  whether  the  com- 
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pany  would  pay  more  than  four  cents  for  the  crop  of 
1919;  and  the  plaintiff  admits  that  such  was  the 
object  of  the  growers,  for  the  president  of  the  Salem 
Company  testified: 

*  *  There  had  been  an  agitation  amongst  the  growers 
to  procure  a  higher  price  along  about  the  nuddle  of 
April,  and  all  of  the  growers  came  down  to  the  plant 
and  stated  that  they  desired  an  advance  in  price  on 
their  contracts.'' 

Although  both  the  plaintiff  and  the  defendants  are 
agreed  that  the  object  of  the  growers  who  attended 
the  April  meeting  was  to  secure  more  than  four  cents 
per  pound,  the  parties  differ  as  to  the  amount  of  the 
increase  asked  and  the  reason  upon  which  the  claim 
for  an  increase  was  based  by  the  growers.  The 
plaintiff,  through  its  oflScers  Mason  Wittenberg  and 
George  F.  Judd,  says  in  substance  that  the  growers 
were  advised  that  the  plaintiff  had  decided  to  con- 
tract for  more  berries  at  five  cents  per  pound  for 
the  next  three  years,  and  that  the  plaintiff  intended 
to  pay  all  the  growers  then  under  contract  the  same 
price  of  five  cents  per  pound  for  the  next  three  years, 
together  with  a  bonus  of  a  half  a  cent  for  the  year 
1919,  thus  fixing  the  price  to  be  paid  for  the  defend- 
ants '  berries  at  five  and  one-half  cents  for  the  crop  of 
1919,  five  cents  for  the  1920  and  1921  crops,  and  f our 
cents  for  the  subsequent  crops.  All  the  growers,  ac- 
cording to  the  contention  of  the  plaintiff,  who  were 
present  at  the  April  meeting,  appeared  to  be  satisfied 
with  the  announcement  that  the  plaintiff  intended  to 
pay  five  and  one-half  cents  for  the  1919  crop,  except 
S.  V.  Bamp,  who  said  **he  should  have  seven  and  one- 
half  cents."  The  point  attempted  to  be  made  by  the 
plaintiff  is  that  the  growers  were  asking  for  *'an 
advance  on  account  of  the  increased  cost,"  and  that 
the  market  price  did  not  enter  into  the  calculation. 
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Moreover,  the  plaintiff  says  that  the  market  price  was 
at  that  time  seven  cents  per  pound,  although  it  is 
proper  to  add  that  the  defendants  say  that  there  is 
nothing  to  show  that  any  of  the  growers  had  knowl- 
edge that  such  was  the  price  at  that  time;  and,  in- 
deed, there  is  evidence  indicating  that  at  least  some 
of  the  defendants  were  not  aware  that  the  market 
price  was  seven  cents  a  pound,  if  such  was  the  market 
price.  All  the  defendants  were  not  present  at  the 
April  meeting;  but  the  seven  defendants  who  did  at- 
tend testified  substantially  like  one  of  them  who  said 
that  the  growers  claimed 

'*That  under  the  contract  they  were  entitled  to  the 
market  price,  and  to  have  this  company  buying  on 
the  market.'^ 

When  speaking  of  the  April  meeting,  Mason  Wit- 
tenberg stated  on  cross-examination: 

**  There  was  some  contention  that  they  should  have 
the  market  price. '  * 

Again  on  cross-examination  Mr.  Wittenberg  testi- 
fied: 

'*This  point  was  raised  by^  Mr.  Eamp  that  we 
should  pay  them  the  market  price." 

Mr.  Judd  stated  on  cross-examination: 

*'As  I  remember  Judge  McNary  (who  was  acting  as 
attorney  for  the  growers)  started  to  make  his  re- 
marks and  brought  up  that  contention  about  the 
market  price.  I  stopped  him  because  I  did  not  want 
to  get  an  argument  started  there  with  our  growers.'* 

The  point  attempted  to  be  established  by  the  de- 
fendants is  that  at  the  April  meeting  the  growers 
were  demanding  the  market  price  and  were  contend- 
ing that  the  rider  obligated  the  plaintiff  to  buy  on 
the  open  market  and  entitled  the  growers  to  the 
market  price. 
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The  officers  of  the  plaintiff  say  that  as  a  result  of 
the  April  meeting  they  thought  that,  with  the  excep- 
tion of  probably  one  person,  all  the  growers  were 
satisfied  and  would  make  deliveries,  and  that  the 
growers,  as  explained  by  Mr.  Wittenberg,  **felt  there 
was  not  much  in  their  claim  as  to  market  price ' ' ;  but 
on  the  other  hand  the  defendants  say  that  they  made 
unequivocal  demands  for  the  market  price  and  un- 
equivocally declared  that  when  they  signed  the  con- 
tracts it  was  represented  to  them  that  they  would  re- 
ceive the  market  price  in  the  event  the  market  price 
exceeded  four  cents  per  pound,  and  that  the  terms 
of  the  rider  entitled  them  to  the  market  price. 

A  committee  of  three,  including  Bruce  Cunning- 
ham, S.  V.  Eamp,  two  of  the  defendants,  and  a  third 
grower  who  is  not  a  defendant,  was  appointed  by  the 
growers  to  confer  with  the  officers  of  the  plaintiff. 
This  committee  met  with  Mr.  Judd  at  some  time  in 
May,  1919;  and  according  to  the  testimony  of  Cun- 
ningham and  Ramp  the  committee  informed  Mr.  Judd 
that  the  growers  '  *  will  not  deliver  the  berries  for  less 
than  the  market  price  *  * ;  and  thereupon  Mr.  Judd  de- 
clared in  effect  that — 

**They  would  not  buy  on  the  market,  or  pay  the 
market  price  this  year,  next  year  or  any  other  year 
under  the  contract." 

Berry-picking  commenced  on  June  23,  1919.  When 
the  picking  began  the  market  price  was  nine  cents  per 
pound.  The  picking  season  does  not  last  more  than 
about  six  weeks  at  the  most.  The  berries  are  highly 
perishable  and  require  prompt  attention  and  on  that 
account  it  is  the  practice  of  growers  to  make  arrange- 
ments for  the  sale  of  their  berries  before  picking 
them,  and  because  of  this  practice  the  price  obtained 
at  the  beginning  of  the  picking  season,  and  not  the 
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fluctuations  occurring  at  the  end  of  the  picking  sea- 
son, is  taken  as  the  market  price  where  there  is  a 
contract  for  the  delivery  of  the  entire  crop. 

The  ten  defendants  refused  to  make  deliveries  in 
1919;  and  because  of  such  refusals  the  plaintiff  on 
July  1,  1919,  began  this  suit  to  compel  the  defendants 
specifically  to  perform  their  several  contracts. 

A  preliminary  mandatory  injunction  was  issued  on 
July  2d  requiring  the  defendants  to  deliver  their  ber- 
ries to  the  plaintiff.  The  market  price,  as  already 
stated,  was  nine  cents  when  picking  began  on  June 
23d,  and  probably  the  market  price  was  still  nine 
cents  at  the  time  of  the  issuance  of  the  injunction, 
although  the  evidence  indicates  that  towards  the  end 
of  the  picking  season  the  price  may  have  made  a 
slight  advance.  The  plaintiff  conceded  that  it  was 
obliged  to  pay  the  defendants  five  and  one-half  cents 
under  the  terms  of  the  rider,  for  the  reason  that  it 
had  in  the  spring  of  1919  made  contracts  for  berries 
at  five  cents  and  in  addition  had  promised  the  de- 
fendants a  bonus  of  half  a  cent  a  pound;  and  hence 
the  controversy  involved  three  and  one-half  cents  per 
pound,  or  the  difference  between  five  and  one-half 
cents  admitted  by  the  plaintiff  to  be  due  the  growers 
and  nine  cents  claimed  by  the  defendants.  The  pre- 
liminary mandatory  injunction  directed  the  plaintiff 
whenever  it  received  berries  to  pay  five  and  one-half 
cents  directly  to  the  growers  and  three  and  one-half 
cents  to  the  clerk  of  the  court  to  await  the  determina- 
tion of  the  suit.  The  injunction  was  obeyed  by  the 
plaintiff  and  the  defendants.  When  the  picking 
season  ended  and  deliveries  had  been  completed  the 
clerk  of  the  court  held  in  his  hands,  $23,365.11.  If 
the  plaintiff  was  entitled  to  specific  performance  at 
five  and  one-half  cents,  it  was  entitled  to  a  return  of 


344  Salem  Bjng's  Products  Co.  v.  Ramp.    [100  Or. 

the  moneys  so  held  by  the  clerk;  otherwise  the  de- 
fendants were  entitled  to  receive  the  moneys  in  pro- 
portion to  their  respective  deliveries. 

The  complaint  tells  about  the  execution  of  the 
contracts  with  the  several  defendants,  mentions  the 
fact  that  deliveries  were  made  in  1918  pursuant  to  the 
terms  of  the  contracts,  avers  that  five  and  one-half 
cents  was  the  limit  of  the  plaintiff's  obligation  in 
1919,  and  alleges  that  the  defendants  refused  to  de- 
liver any  of  the  1919  crop.  The  complaint  then  pro- 
ceeds to  recount  the  different  circumstances  relied 
upon  by  it  for  specific  performance.  The  complaint 
avers  that  remedies  at  law  would  require  multiplicity 
of  actions.  It  is  further  alleged  that  practically  all 
the  1919  loganberry  crop  has  been  covered  by  con- 
tracts, so  that  it  is  impossible  for  the  plaintiff  to 
replace  the  berries  expected  to  be  received  from  the 
defendants;  that  the  company  has  spent  large  sums 
in  advertising  and  incurred  a  large  expense  in  mak- 
ing preparations  for  handling  the  defendants'  ber- 
ries ;  that  relying  upon  the  defendants '  contracts  the 
plaintiff  has  made  resale  contracts  which  it  cannot 
fulfill  unless  the  defendants  deliver  their  berries; 
that  if  the  plaintiff  fails  to  fulfill  its  resale  contracts 
it  will  be  irreparably  damaged  in  respect  of  its  trade 
name,  goodwill  and  reputation.  Furthermore,  the 
plaintiff  says  that  if  it  should  replace  the  berries  ex- 
pected to  be  received  from  the  defendants,  or  if  it 
goes  into  the  open  market  and  buys,  it  will  be  com- 
pelled to  pay  more  than  five  and  one-half  cents  per 
pound,  with  the  result  that  it  will  be  required  to  pay 
the  advanced  price  not  only  for  the  berries  bought  in 
the  open  market,  but  also  under  the  terms  of  the  rider 
it  will  be  required  to  pay  the  same  advanced  price 
for  berries  already  under  contract 
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The  complaint  concludes  with  a  prayer  which, 
among  other  things,  asks  that  the  defendants  be  com- 
pelled to  deliver  to  the  plaintiflf  all  berries  raised  by 
them  on  the  lands  covered  by  the  contracts.  In  this 
connection  it  is  proper  to  explain  that  the  plaintiff 
does  not  ask  that  the  court  attempt  to  compel  the 
defendants  to  raise  berries,  but  the  court  is  only  asked 
to  compel  the  defendants  to  deliver  berries  if  any 
are  raised  on  the  lands  concerning  which  the  parties 
contracted. 

Besides  denials  mingled  with  admissions  and  alle- 
gations the  answer  contains  four  further  and  separate 
defenses. 

Because  of  the  nature  of  one  of  the  contentions 
made  by  the  plaintiff  it  will  be  necessary  to  give  a 
detailed  statement  of  the  first  defense.  The  defend- 
ants aver  in  their  first  separate  defense  that  the 
plaintiff  solicited  defendants  to  enter  into  contracts 
to  sell  loganberries  raised  by  them  during  the  period 
beginning  with  1918  and  ending  with  1927;  and  that 
in  order  to  induce  them  to  enter  into  such  contracts 
the  plaintiff  represented  that  its  purpose  was  to  be- 
come assured  of  a  large  supply  of  loganberries  to 
use  in  manufacturing  certain  products  which  plaintiff 
proposed  to  manufacture  and  market,  and  that  the 
plaintiff  would  immediately  build  and  operate  in  the 
Willamette  Valley  additional  manufacturing  plants; 
and  that  this  would  furnish  an  additional  market  to 
the  loganberry  growers  of  the  Willamette  Valley. 
The  defendants  say  that  the  building  and  operating 
of  such  additional  plants  was  a  valuable  inducement 
to  them  *  *  to  contract  their  berries  to  plaintiff  in  that 
the  growing  of  loganberries  in  the  vicinity  of  defend- 
ants' said  lands  would  be  stimulated  thereby,  and 
additional  demand  would  be  created  for  loganberries 
for  manufacturing  purposes,  and  the  building  of  such 
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additional  plants  would  insure  activity  by  plaintiff 
as  a  purchaser  of  loganberries  on  the  market." 

The  defendants  further  allege  that  the  plaintiff 
also  represented  to  them : 

''That  it  would  at  all  times  during  the  life  of  its 
contract  with  defendants  be  in  the  market  during  each 
and  every  loganberry  season  for  the  purchase  of 
loganberries  and  would  purchase  loganberries  upon 
the  open  market.  That  the  contract  tendered  to 
these  defendants  for  execution  fixed  a  price  of  four 
cents  per  pound  for  such  berries.  That  these  defend- 
ants refused  to  execute  the  contract  as  tendered, 
whereupon  plaintiff  agreed  that  if  these  defendants 
would  sign  said  contract,  which  was  on  a  printed  form 
plaintiff  would  in  all  years  during  the  life  of  said 
contract  pay  the  highest  market  price  to  these  de- 
fendants and  each  of  them  for  loganberries,  but  in  no 
event  should  the  price  paid  to  these  defendants  be 
less  than  four  cents  per  pound  for  each  pound  of 
loganberries  delivered  to  plaintiff  under  the  terms  of 
said  contract,  and  plaintiff  further  agreed  that  it 
would,  before  approving  and  signing  said  contracts, 
and  each  thereof,  attach  thereto  and  make  a  part 
thereof,  a  clause  providing  that  'Salem  King^s  Pro- 
ducts Co.  will  pay  upon  this  contract  in  all  years  the 
highest  market  price  for  loganberries,  but  in  no  event 
less  than  four  cents  per  pound 

"That  the  contract  in  the  form  which  it  was  pre- 
sented to  defendants  was  in  duplicate  and  on  a 
printed  form,  and  it  was  represented  by  plaintiff  to 
defendants,  and  each  of  them,  that  the  only  conveni- 
ent way  in  which  to  transact  the  said  business  was 
for  defendants  to  sign  said  contracts  in  duplicate 
after  which  signature  the  said  contracts  would  be 
signed  on  behalf  of  plaintiff  by  officers  of  plaintiff 
duly  authorized  so  to  do,  and  it  was  also  represented 
by  plaintiff  to  defendants,  and  each  of  them,  that  if 
they  would  so  execute  said  contract  in  duplicate  plain- 
tiff would  also  execute  the  same,  attach  to  both  dupli- 
cates of  the  contract  the  clause  aforesaid  and  return 
one  thereof  to  each  of  the  defendants.'* 
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Continuing  the  defendants  aver : 

**That  defendants,  and  each  of  them,  believed  and 
relied  on  each  and  every  of  the  representations  so 
made  by  plaintiff  and  so  believing  and  relying  and 
not  otherwise  executed  the  said  printed  form  of  con- 
tract, and  defendants,  and  none  of  them,  would  have 
signed  said  contract  but  for  said  representations  and 
promises.  The  said  representations  were  in  every 
case  made  by  plaintiff  with  intent  that  they  should 
be  believed  and  relied  on  by  defendants,  and  each  of 
them,  but  said  representations  were  false,  were  known 
by  plaintiff  to  be  false  and  were  made  with  intent  to 
deceive  and  defraud  defendants,  and  each  of  them. 
That  plaintiff  had  no  intention  of  constructing  the  ad- 
ditional manufacturing  plants  aforesaid,  and  in  fact 
has  not  done  so.  That  plaintiff  had  no  intention  of 
purchasing  berries  on  the  open  market  and  in  fact 
has  made  no  such  purchase.  That  the  clause  attached 
by  plaintiff  to  said  contract  did  not  conform  to  plain- 
tiff's representations  but  was  as  follows:  *If  Salem 
King's  Products  Co.  raises  their  buying  price  to 
other  growers  in  1918,  or  thereafter,  this  contract  will 
automatically  conform  with  that  price.'  That  if 
plaintiff  had  purchased  berries  on  the  open  market 
the  clause  attached  to  said  contract  would  have 
effectuated  the  intent  of  the  parties  and  would  have 
obligated  plaintiff  to  pay  defendants,  and  each  of 
them,  the  market  price  of  said  berries.  That  defend- 
ants on  receipt  of  said  contracts  believed  and  relied 
on  said  representations  as  to  such  purchases  so  to 
be  made,  and  so  believing  and  relying  made  no  com- 
plaint that  the  contract  as  drawn  and  executed  by 
plaintiff  did  not  conform  to  the  agreement  entered 
into." 

The  defendants  tell  about  the  use  made  of  the 
plant  in  1918  for  dehydrating  potatoes  for  the  govern- 
ment and  the  defendants  also  tell  about  having  de- 
livered their  crops  in  1918  to  the  plaiatiff  or  persons 
designated  by  the  plaintiff,  and  then  the  defendants 
allege  that  when  the  picking  began  in  1918  the  market 
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price  was  from  three  and  one-half  cents  to  four  cents 
per  ponndy  and  that  when  they  delivered  their  berries 
in  1918  for  four  cents  per  pound  they  believed  that 
they  were  receiving  the  highest  market  price  for 
them. ' 

The  answer  continues  with  the  following  para- 
graph: 

*'That  the  price  of  loganberries  in  the  Willamette 
Valley  in  the  State  of  Oregon  and  in  the  location 
where  defendants'  said  loganberries  are  grown  at 
the  time  the  restraining  order  herein  was  passed,  was 
and  now  is  nine  and  one-quarter  cents  per  pound  de- 
livered, and  has  been  in  excess  of  four  cents  per 
pound  since  the  month  of  March,  1919.  That  in  the 
month  of  April,  1918,  plaintiff  began  inquiring  of  de- 
fendants and  said  other  loganberry-growers  as  to 
whether  they  would  deliver  their  loganberries  grown 
in  the  year  1919  to  defendants  at  four  cents  per 
pound,  and  about  the  fifteenth  day  of  April,  1919, 
these  defendants  notified  plaintiff  that  they  would  not 
deliver  any  berries  to  plaintiff  under  the  pretended 
contract  fraudulently  prepared  by  plaintiff  as  here- 
inabove set  forth,  demanded  cancellation  of  said  con- 
tract and  told  plaintiff  that  it  must  go  upon  the 
market  for  such  berries  as  it  needed  unless  plaintiff 
would  pay  to  defendants  for  their  berries  the  market 
price  as  agreed  upon  as  hereinabove  alleged.  The 
plaintiff  then  and  there  refused  to  pay  to  defendants, 
or  any  of  them,  the  market  price  of  said  berries,  and 
this  was  the  first  knowledge  of  defendants,  or  either 
of  them,  that  plaintiff  would  not  perform  its  contract 
as  agreed  upon.*' 

The  second  defense  alleges  a  failure  of  consider- 
ation. This  defense  is  based  upon  the  theory  that 
the  alleged  failure  of  the  plaintiff  to  expand  its  plant 
in  conformity  with  its  alleged  promise  and  the  refusal 
of  the  plaintiff  to  buy  loganberries  on  the  open 
market  in  conformity  with  its  alleged  representation 
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and  promise,  amounted  to  a  failure  of  consideration 
for  the  contracts. 

An  estoppel  is  pleaded  in  the  third  separate  de- 
fense. It  is  alleged  in  this  defense  that  the  plaintiff 
represented  to  the  defendants: 

**That  the  clause  which  plaintiff  proposed  to  attach 
as  a  rider  to  said  contract  after  it  had  been  signed 
by  these  defendants,  and  each  of  them,  would  bind 
and  obligate  plaintiff  to  buy  loganberries  from  the 
grower  and  on  the  open  market  in  each  and  every 
loganberry  season  covered  by  said  contract.  That 
these  defendants,  and  each  of  them,  are  farmers,  are 
not  learned  in  the  law  governing  construction  of  con- 
tracts, and  believed  and  relied  upon  the  said  repre- 
sentations, and  so  believing  did  not  complain  that 
said  rider  is  not  in  the  language  in  which  it  was 
promised  to  be.^^ 

It  is  then  averred  that  if  the  rider  attached  to  the 
contract  does  not  in  fact  obligate  the  plaintiff  *Ho 
have  a  buying  price  in  good  faith  to  the  grower  upon 
the  open  market  during  each  and  every  loganberry 
season  covered  by  said  contract,^'  the  plaintiff  ought 
to  be  estopped  to  assert  that  it  is  not  so  obligated  to 
buy  from  the  grower  upon  the  open  market. 

The  alleged  fourth  defense  is  in  substance  an  affirm- 
ative declaration  that  the  plaintiff  has  an  adequate 
remedy  at  law. 

The  suit  was  heard  and  decided  by  the  two  circuit 
judges  for  the  third  judicial  district  sitting  together. 
There  was  a  decree  canceling  the  contracts  and  direct- 
ing the  clerk  to  distribute  the  moneys  in  his  hands 
to  the  several  defendants  in  proportion  to  deliveries 
made  by  them.    The  plaintiff  appealed.    Apfikmbd. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Pre&cott  W.  Cookingham,  Mr.  Guy  C.  H.  Corliss 
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and  Mr.  James  G.  Heltzel,  with  an  oral  argument  by 
Mr.  Heltzel. 

For  respondents  there  was  a  brief  over  the  name 
of  Messrs.  McCamant,  Bronaugh  <&  Thompson,  with 
an  oral  argument  by  Mr.  W.  Lair  Thompson. 

HARRIS,  J. — ^It  appears  from  the  foregoing  state- 
ment that  the  plaintiff  concluded  in  1917  to  construct 
a  plant  in  Salem  for  the  dehydration  of  fruits,  vegeta- 
bles and  berries;  and,  accordingly,  such  a  plant  was 
erected  in  1917,  and  since  that  time  it  has  been  in 
operation.  The  plaintiff  does  not  confine  its  atten- 
tion to  berries.  The  plant  is  operated  about  10 
months  in  the  year,  and  only  about  one  month  of  that 
period  is  devoted  to  loganberries.  In  order  to  assure 
itself  of  a  supply  of  loganberries  the  plaintiff  sent 
out  field  agents  in  July,  1917,  with  authority  to  nego- 
tiate with  growers  of  loganberries  for  deliveries  to 
be  made  during  a  period  of  10  years  beginning  with 
1918.  These  field  agents  were  given  printed  forms 
of  contracts.  The  field  agents  worked  among  the 
growers  for  a  *' couple  of  days,"  but  without  success. 
The  plaintiff  then  authorized  a  rider  to  be  attached  to 
the  printed  form;  and  subsequently  the  defendants 
signed  contracts.  It  is  conceded  by  all  concerned  that 
the  rider  is  a  part  of  the  contracts  made  with  the 
defendants. 

The  Salem  Company  had  a  contract  with  the  parent 
company  under  the  terms  of  which  the  whole  of  the 
products  manufactured  by  the  fonner  was  sold  to  the 
latter  for  cost  plus  10  per  cent.  The  Salem  Com- 
pany had  no  resale  contracts  except  the  one  with  the 
parent  company.  The  Salem  Company  had  not  done 
any  advertising.  The  parent  company,  however,  had 
made  many  large  resale  contracts  on  the  faith  of  get- 
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ting  the  Salem  Company's  output  for  1919;  and  the 
parent  company  had  conducted  an  extensive  and  ex- 
pensive advertising  campaign  in  order  to  get  resale 
contracts. 

The  defendants  made  deliveries  in  1918 ;  but  in  1919 
they  refused  to  make  deliveries  and  out  of  such  re- 
fusals arose  this  suit.  Each  of  the  ten  defendants 
has  a  separate  contract  with  the  plaintiff;  but,  not- 
withstanding this  single  suit  may  be  said  to  embrace 
ten  suits,  no  party  has  objected  to  the  joinder  of  these 
ten  growers  as  parties  defendant  in  a  single  suit,  pre- 
sumably for  the  reason  that  the  contracts  are  substan- 
tially alike  and  the  contentions  of  the  defendants  are 
so  much  the  same  that  all  parties  tacitly  agreed  that 
a  single  suit  would  be  the  most  convenient  method  of 
settling  the  controversies. 

The  dispute  centers  around  the  typewritten  rider 
attached  to  the  printed  part  of  the  contract.  The 
plaintiff  insists  that  the  language  of  the  rider  is  plain 
and  unambiguous  and  also  free  from  fraud  or  mis- 
take, and  is  conclusive  upon  the  parties;  and  that 
therefore  the  obligation  of  the  plaintiff  was  to  pay 
five  and  one-half  cents  and  no  more  for  the  crop  of 
1919,  while  the  obligation  of  each  of  the  defendants 
was  to  deliver  to  the  plaintiff  all  the  berries  grown 
on  the  acreage  covered  by  his  contract.  The  plaintiff 
insists  that  these  field  agents  did  not  make  any  of  the 
representations  attributed  to  them  by  the  defendants ; 
and  the  plaintiff  also  insists  that  even  though  it  be 
assumed  that  the  field  agents  did  make  the  repre- 
sentations as  alleged  by  the  defendants,  nevertheless 
the  plaintiff  is  not  bound  by  these  representations 
for  the  reason  that  the  field  agents  had  authority 
only  to  negotiate  and  did  not  have  authority  to  exe- 
cute contracts,  and  that  the  defendants  had  knowledge 
of  such  limited  authority  because  the  printed  form 
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provided  that  ''this  contract  is  not  valid  miless  coim- 
tersigned  by  the  field  manager/'  The  plaintiff  says 
that  none  of  the  executive  officers  made  any  of  the 
representations  relied  upon  by  the  defendants.  The 
plaintiff  contends  that  the  rider  means  that  the  de- 
fendants are  to  receive  four  cents  each  year  for  their 
loganberries;  but  that,  although  the  plaintiff  is  not 
obliged  to  buy  from  other  persons  or  growers  in  any 
year,  nevertheless,  if  it  does  elect  to  buy  additional 
berries  and  if  it  pays  more  than  four  cents  for  such 
additional  berries,  then  in  such  event  and  only  in  such 
event  the  defendants  are  entitled  to  receive  the  same 
advanced  price  for  their  berries.  In  support  of  its 
construction  of  the  rider,  the  plaintiff  points  to  the 
alleged  fact  that  notwithstanding  the  market  price 
exceeded  four  cents  in  1918,  the  defendants  delivered 
their  berries  to  the  plaintiff,  thus  indicating  that  the 
defendants  themselves  understood  the  contract  to 
mean  that  they  were  not  entitled  to  receive  more  than 
four  cents,  even  though  the  market  price  should  ex- 
ceed four  cents,  unless  the  plaintiff  actually  bought 
additional  berries  for  more  than  four  cents. 

The  defendants  disagree  with  the  construction 
placed  upon  the  language  of  the  rider  by  the  plaintiff. 
The  defendants  argue  that  whether  the  rider  is  con- 
strued by  itself  or  is  viewed  in  the  light  of  what  pre- 
ceded the  execution  of  the  contract,  in  either  event 
the  contract  cannot  be  given  the  construction  con- 
tended for  by  the  plaintiff.  The  defendants  insist 
that  the  rider,  standing  alone  and  without  extrinsic 
evidence  of  the  circumstances  under  which  it  was 
made  and  without  any  evidence  of  the  negotiations 
which  preceded  its  execution,  means  that  each  year 
the  plaintiff  must  have  for  other  growers  a  good  faith 
buying  price. 
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1-3.  Courts  are  empowered  to  oonstrue  contracts, 
but  they  cannot  make  contracts  for  parties.  The 
primary  object  is  to  ascertain  the  intention  of  the 
contracting  parties,  and  if  the  words  used  by  them 
are  plain,  clear,  definite  and  unambiguous,  they  will 
be  taken  as  the  final  evidence  of  the  intention  of  the 
parties;  and  even  though  contracts  contain  onerous 
provisions  courts  will  not,  in  the  absence  of  fraud  or 
mistake,  afford  relief  from  them.  It  is  the  obliga- 
tion of  a  party  to  perform  his  unambiguous  contract ; 
and  if  a  party  be  unwilling  to  perform  it  is  the  duty 
of  the  court  specifically  to  enforce  such  contract 
where  the  remedy  at  law  is  not  adequate.  Where 
the  intent  of  the  parties  is  expressed  in  clear  and 
unambiguous  language,  there  is  no  need  for  the  appli- 
cation of  any  of  the  rules  of  construction.  Most,  if 
not  all,  of  the  rules  of  construction  applied  by  courts 
have  been  framed  and  adopted  as  instrumentalities 
to  be  used  as  aids  in  ascertaining  the  probable  in- 
tention of  the  parties.  Let  us  now  turn  to  the  rider 
and  attempt  to  determine  its  meaning. 

4.  The  contracts'  cover  a  period  of  ten  years  with 
an  agreement  by  the  plaintiff  to  pay  a  minimum  of 
four  cents  per  pound.    The  rider  declares : 

"K  Salem  King's  Products  Co.  raises  their  buying 
price  to  other  growers  in  1918,  or  thereafter,  this 
contract  will  automatically  conform  with  that  price.*' 

The  contract  must  be  considered  as  a  whole;  and 
the  rider  must  be  considered  in  the  light  of  the  stipu- 
lation concerning  the  minimum  of  four  cents.  The 
rider  is  introduced  by  the  word  '  4f . '  *  This  is  a  word 
of  condition,  so  that  the  agreement  to  pay  more  than 
four  cents  is  conditional.  The  plaintiff  contends  that 
the  obligation  to  pay  more  than  four  cents  is  de- 
pendent upon  two  conditions;  the  contention  being 
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that  the  rider  means  that  if  the  plaintiff  has  a  buying 
price  and  if  the  plaintiff  raises  that  buying  price 
''this  contract  will  automatically  conform  with  that 
price.*' 

We  are  unable  to  agree  with  the  plaintiff  in  its 
contention  that  its  construction  is  the  one  which  must 
necessarily  be  placed  upon  the  rider;  nor  can  we 
agree  with  the  plaintiff  that  its  construction  is  the 
only  one  of  which  the  rider  is  fairly  and  reasonably 
susceptible.  Nor  can  we  agree  with  the  suggestion  of 
the  defendants  that  the  language  of  the  rider  was 
deliberately  chosen  by  the  plaintiff's  representatives 
with  a  trickish  purpose.  Although  the  plaintiff's 
construction  is  clearly  not  the  only  construction  which 
may  be  placed  upon  the  rider  nor  the  only  construc- 
tion which  can  be  fairly  given  to  the  rider,  it  may  be 
assumed  that  the  plaintiff's  construction  is  at  least 
one  of  the  constructions  which  may  be  fairly  and  rea- 
sonably placed  upon  the  rider. 

Our  next  inquiry  is :  Is  the  rider  reasonably  suscep- 
tible of  another  equally  proper  construction  t  Is  it 
not  a  fair  and  reasonable  interpretation  to  say  that 
the  rider  assumes  and  implies  the  existence  of  a  buy- 
ing price  and  that  the  plaintiff  will  actually  have  a 
buying  price t  When  the  plaintiff  says:  That  it 
''raises  their  buying  price"  in  1918  or  thereafter, 
does  not  the  Salem  Company  speak  of  that  which  it 
will  have!  The  word  "their"  is  a  possessive  pro- 
noun, and  in  the  rider  it  is  used  with  the  value  of  an 
adjective.  When  the  plaintiff  speaks  of  raising,  it 
must  have  something  to  raise ;  and  that  something  is 
"their  buying  price."  Is  it  not  reasonable  to  say 
that  the  word  "if,"  the  word  of  condition,  only  re- 
fers to  the  word  "raises"  and  necessarily  assumes 
the  existence  of  ' '  their  buying  price  "  T    Is  it  not  just 
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as  reasonable  to  say  that  the  existence  of  *  *  their  buy- 
ing price  *'  is  necessarily  implied, "  as  contended  by 
defendants,  as  it  is  to  say  that  a  second  *'if**  is 
necessarily  implied  with  reference  to  **  their  buying 
price, '*  as  contended  by  the  plaintiff!  It  seems  to  us 
that,  even  though  it  be  said  that  the  rider  is  reason- 
ably susceptible  of  the  construction  given  by  the 
plaintiff,  it  is  also  fairly  and  reasonably  susceptible 
of  a  second  and  equally  proper  construction;  and 
since  the  rider  was  attached  to  the  contract  for  the 
benefit  of  the  defendants,  the  plaintiff's  construction 
must  be  rejected,  for  by  the  terms  of  Section  721, 
Or.  L. : 

**When  different  constructions  of  a  provision  are 
otherwise  equally  proper,  that  is  to  be  taken  which  is 
most  favorable  to  the  party  in  whose  favor  the  pro- 
vision was  made/' 

Moore  v.  Aetna  Life  Ins.  Co.,  75  Or.  47, 53  (146  Pac. 
151,  Ann.  Cas.  1917B,  1005,  L.  E.  A.  1915D,  264); 
Byron  v.  First  Nat.  Bank,  75  Or.  296,  300  (146  Pac. 
516).  This  statutory  rule  is  not  an  innovation,  but  it 
is  merely  a  legislative  approval  of  the  rule  previously 
established  by  the  judiciary:  22  C.  J.  1174. 

5.  Furthermore,  one  of  the  rules  by  which  an  am- 
biguous contract  may  be  interpreted  is  that  the  writ- 
ing will  be  construed  most  strongly  against  the  party 
preparing  it ;  and,  although  it  has  been  said  that  this 
is  the  last  rule  which  courts  will  apply,  and  then  only 
when  a  satisfactory  result  cannot  be  reached  by  the 
other  rules  of  construction,  yet  if  this  rule  is  applied 
it  compels  a  rejection  of  the  plaintiff's  construction: 
13  C.  J.  544;  Loomis  v.  McFarlane,  50  Or.  129, 134  (91 
Pao.  466). 

6.  An  agreement  to  have  a  ** buying  price*'  calls 
for  a  good  faith  buying  price;  for  the  rule  is  that  if 
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a  contract  is  susceptible  of  two  constructions,  one  of 
which  imputes  bad  faith  and  the  other  implies  good 
faith,  the  latter  will  be  adopted  for  the  reason  that 
every  contract  implies  good  faith  and  fair  dealing  be- 
tween the  parties:  13  C.  J.  540. 

?•  Where  the  language  of  the  contract  is  ambigu- 
ous, equivocal  or  reasonably  susceptible  of  two  or 
more  conflicting  constructions,  it  is  competent  to  re- 
sort to  parol  testimony  concerning  the  circumstances 
under  which  the  agreement  was  made  or  to  which  it 
relates,  including  the  situation  of  the  subject  of  the 
instrument  and  of  the  parties  to  it,  in  order,  not  to 
add  to  or  detract  from  or  otherwise  vary  the  terms 
of  the  instrument,  but  to  enable  the  court  to  ascertain 
what  the  meaning  of  the  parties  really  is:  Sections 
713,  717,  Or.  L. ;  Baker  County  v.  Huntington,  46  Or. 
275,  278  (79  Pac.  187) ;  Wade  v.  Northrup,  70  Or.  569, 
500  (140  Pac.  451).  The  only  purpose  of  parol  evi- 
dence in  any  such  case  is  to  enable  the  court  to  un- 
derstand what  the  language  used  by  the  parties  really 
means,  and  hence  evidence  which  has  no  tendency  to 
aid  in  the  construction  of  the  writing  or  to  explain 
any  ambiguity  in  it  cannot  be  received :  22  C.  J.  1179. 
In  order  that  the  judge  may  be  placed  in  the  position 
of  those  whose  language  he  is  to  interpret,  it  is  com- 
petent to  consider  all  the  facts  and  circumstances 
leading  up  to  and  attending  the  execution  of  the  con- 
tract, the  relation  and  condition  of  the  parties,  the 
nature  and  situation  of  the  subject  matter,  and  the 
apparent  purpose  of  making  the  contract:  13  G.  J. 
542,  544;  22  C.  J.  1183;  6  B.  C.  L.  839,  849. 

8.  We  now  direct  attention  to  the  evidence  concern- 
ing the  facts  and  circumstances  preceding  and  accom- 
panying the  execution  of  the  contracts,  as  well  as 
evidence  of  facts  occurring  after  the  execution  of  the 
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instruments;  and  when  all  the  evidence  will  have 
been  considered  it  will  be  clear  that  the  construction 
contended  for  by  the  plaintiff  must  be  rejected.  The 
evidence  does  not  satisfactorily  show  the  exact  date 
when  the  field  agents  were  first  sent  out  among  the 
growers,  nor  does  it  satisfactorily  show  the  exact  date 
when  the  field  agents  were  first  authorized  to  use  the 
rider;  although  it  is  probably  correct  to  say  that  the 
field  agents  began  soliciting  on  Thursday,  July  19th, 
and  that  the  field  agents  were  authorized  to  use  the 
rider  some  time  on  or  between  Friday,  July  20th  and 
Monday,  July  23d.  Notwithstanding  the  field  agents 
were  actively  engaged  in  soliciting  contracts,  not  a 
single  grower  signed  a  contract  until  after  the  au- 
thorization of  the  rider,  excepting  Bruce  Cunning- 
ham; but  if  his  testimony  is  believed  his  contract  was 
not  an  exception.  In  other  words,  the  growers  re- 
fused to  sign  the  printed  contract ;  and  every  grower, 
except  A.  M.  LaFoUett,  who  refused,  did  so  for  the 
reason  that  the  printed  form  did  not  allow  the 
growers  any  increased  price  in  the  event  the  markiet 
price  exceeded  four  cents.  A.  M.  LaFollett,  a  grower 
but  not  a  defendant,  based  his  refusal  upon  the 
ground  that  it  had  not  been  his  practice  to  contract 
for  more  than  a  single  crop;  and,  furthermore,  he 
had  been  selling  his  berries  to  another  party  who  had 
been  paying  him  the  market  price  and  with  whom  he 
was  apparently  satisfied. 

B.  F.  Ramp  and  six  of  the  other  defendants  were 
approached  by  an  agent  before  the  use  of  the  rider 
was  authorized,  and  only  three  of  the  defendants  were 
seen  for  the  first  time  after  the  rider  was  authorized. 
B.  F.  Ramp  and  six  of  the  defendants,  without  excep- 
tion, according  to  their  testimony  and  the  testimony 
of  corroborating  witnesses,  refused  to  sign  for  the 
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reason,  expressed  by  them  to  the  agent,  that  the 
printed  form  precluded  them  from  getting?  the  market 
price  in  the  event  it  exceeded  fonr  cents;  and  every 
one  of  the  defendants  who  had  been  interviewed  before 
the  authorization  of  the  rider  was  again  seen  after 
the  plaintiff  authorized  the  use  of  the  rider  and  was 
in  effect  told  that  the  rider  met  the  objection  upon 
which  the  refusal  had  been  based.  The  defendants 
say  with  one  voice,  and  the  overwhelming  weight  of 
the  evidence  is,  that  the  field  agents  represented  that 
the  Salem  Company  was  anxious  to  secure  acreage; 
that  the  company  intended  to  increase  its  plant;  that 
the  process  used  by  the  Salem  Company  enabled  it  to 
compete  with  any  other  manufacturer;  and  that  it 
would  be  in  the  market  every  year  for  berries.  Four 
of  the  defendants,  according  to  their  testimony, 
never  saw  the  rider  until  they  received  their  dupli- 
cates ;  the  remaining  contracting  defendants  say  they 
saw  the  rider.  Every  one  of  the  defendants  who  saw 
the  rider  before  signing  the  contract  says  that  the 
agent  explained  that  the  rider  guaranteed  the  pay- 
ment of  the  highest  market  price  with  four  cents  as 
the  minimum.  The  defendants  who  did  not  see  the 
rider  until  after  signing  the  contract  say,  without 
exception,  that  the  agent  told  them  that  a  rider  would 
be  attached  to  the  instrument  guaranteeing  the  high- 
est market  price  with  four  cents  as  the  minimum.  In 
other  words,  in  every  instance  where  the  agent  ex- 
hibited the  rider  to  the  defendant  the  agent  told  such 
defendant  that  the  rider  guaranteed  the  highest 
market  price;  and  in  every  instance  where  the  rider 
was  not  shown  before  the  defendant  signed  the  con- 
tract, such  defendant  was  told  that  a  rider  or  clause, 
or  sticker  would  be  attached  to  the  contract  guaran- 
teeing to  such  defendant  the  highest  market  price. 
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In  short,  all  the  signers  of  the  ten  contracts  involved 
in  this  controversy  were  told  by  an  agent  that  the 
plaintiff  would  buy  on  the  market  each  year  and  that 
the  rider  guaranteed  the  payment  of  the  highest 
market  price  with  four  cents  as  the  minimum.  When 
S.  V.  Bamp  took  over  the  B.  F.  Bamp  contract  he 
was  informed  that  the  rider  guaranteed  the  highest 
market  price.  B.  F.  Bamp  and  five  of  the  defendants 
expressly  testified  that  after  they  received  their  dupli- 
cates they  believed,  not  only  on  account  of  the  repre- 
sentations made  by  the  agents  but  also  because  of 
their  reading  and  understanding  of  the  language  of 
the  rider,  that  they  would  be  entitled  to  the  highest 
market  price;  and  the  plain  inference  to  be  drawn 
from  the  testimony  of  the  remaining  four  contracting 
defendants  is  that  they  too  understood  from  the  lan- 
guage of  the  rider  itself  that  it  guaranteed  the  high- 
est market  price,  for  there  is  no  evidence  to  the  con- 
trary except  the  circumstances  connected  with  the 
1918  deliveries  and  an  alleged  admission  attributed  to 
one  of  the  defendants.  S.  V.  Bamp  testified  that  his 
**  interpretation  of  the  contract  since  its  assignment 
has  been  that  the  company  was  to  pay  you  the  highest 
market  price/' 

The  plaintiff  claims  that  the  market  price  exceeded 
four  cents  in  1918  and  that  notwithstanding  that  fact 
the  defendants  made  deliveries  without  objection. 
There  was  substantial  evidence  to  the  effect  that  the 
market  price  was  four  cents  or  less  when  the  picking 
season  opened  in  1918,  although  there  is  evidence  to 
the  effect  that  at  the  end  of  the  season  the  price  ad- 
vanced to  five  or  five  and  one-half  cents.  One  of  the 
plaintiff's  own  witnesses,  a  buyer  with  a  complete 
knowledge  of  the  market,  said  that  the  price  to  the 
growers  was  three  and  one-half  or  four  cents  at  the 
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beginning  of  the  season;  and  in  their  written  opinion 
the  trial  judges  say: 

*'The  transactions  of  1918  we  think  are  not  im- 
portant for  the  reason  that  the  market  price  at  the 
opening  of  the  season,  was  $80  per  ton,  and  while  it 
advanced  after  picking  commenced,  under  our  inter- 
pretation of  the  contract,  the  price  at  the  opening  of 
the  season  would  govern.'' 

Two  of  the  defendants,  S.  V,  Ramp  and  August 
Lentz,  asked  for  more  than  four  cents  in  1918  because 
of  the  advance  in  price  towards  the  end  of  the  sea^- 
son.  None  of  the  other  defendants  demanded  more 
than  four  cents  because  they  believed  they  were  re- 
ceiving the  highest  market  price ;  and,  indeed,  accord- 
ing to  the  overwhelming  weight  of  the  evidence  they 
were  in  truth  receiving  as  much  as  or  more  than  the 
amount  of  the  market  price  if  the  market  price  be  de- 
termined by  the  price  prevailing  at  the  beginning  of 
the  picking  season. 

Two  of  the  defendants  received  intimations  towards 
the  end  of  the  1918  season  that  the  plaintiff  did  not 
intend  to  pay  the  highest  market  price;  five  of  the 
defendants  learned  for  the  first  time  in  February, 
1919,  when  visited  by  Judd  and  Chapin,  that  the 
plaintiff  did  not  purpose  to  buy  in  the  open  market  or 
to  pay  the  highest  market  price;  and  the  remaining 
defendants  did  not  know  until  April,  1919,  that  the 
plaintiff  had  taken  the  definite  position  that  it  would 
not  buy  in  the  open  market  or  pay  the  highest  market 
price.  Anyone  reading  the  record  cannot  but  be  im- 
pressed with  the  idea  that  the  defendants  all  believed 
that  they  were  entitled  under  the  contract  to  the  high- 
est market  price. 

August  Lentz  protested  and  became  *'mad"  when 
the  plaintiff  refused  to  pay  more  than  four  cents  in 
1918.    S.  V.  Ramp  consented  to  be  satisfied  with  four 
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cents  in  1918  only  after  being  told  that  the  plaintiff 
had  resold  the  berries  and  that  the  plant  had  been 
commandeered ;  but  he  was  careful  to  inquire  later  on 
what  the  plaintiff  intended  to  do  in  1919.  W.  How- 
ard Ramp  and  L.  S.  Murdick  told  Judd  and  Chapin 
in  February,  1919,  that  they  wanted  the  market  price. 
The  April,  1919,  meeting  was  the  natural  result  of 
*  the  information  coming  to  growers  that  the  plaintiff 
did  not  intend  to  pay  the  market  price.  The  de- 
liveries made  in  1918  do  not,  in  the  circumstances 
shown  by  the  record,  prove  that  the  defendants  then 
construed  the  contract  as  the  plaintiff  now  construes 
it.  The  conduct  of  the  defendants  indicates  protest 
against  rather  than  acquiescence  in  the  refusal  of  the 
plaintiff  to  pay  the  highest  market  price;  and,  ac- 
cording to  the  testimony  of  the  defendants,  there 
were  objections  by  the  defendants  upon  every  occa- 
sion where  the  plaintiff  either  intimated  or  frankly 
declared  that  it  would  not  buy  on  the  open  market  or 
pay  the  highest  market  price. 

9.  The  plaintiff  argues  that  the  field  agents  were 
agents  with  limited  authority;  that  the  provision  re- 
quiring the  signature  of  the  field  manager  was  notice 
to  the  defendants  of  such  limited  authority ;  and  that, 
therefore,  the  plaintiff  is  not  bound  by  any  repre- 
sentations made  by  the  field  agents  about  the  expan- 
sion of  the  plant  or  about  the  plaintiff's  alleged  pur- 
pose each  year  to  buy  on  the  market.  It  is  true 
that  the  field  agents  did  not  have  any  authority  to 
make  a  contract;  but  it  is  also  true  that  they  did 
have  authority  to  solicit  growers  to  sign  and  to  ex- 
plain the  meaning  of  the  contract ;  for  Mason  Witten- 
berg, president  of  the  company,  testified  that  the 
agents  were  authorized  *'to  explain  the  contract,  the 
price,  and  the  terms  of  the  growers,  and  secure  the 
growers '  signature  to  the  contract. ' '    According  to  the 
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testimony  of  the  defendants  and  other  witnesses  who 
were  present  when  some  of  the  contracts  were  signed, 
the  field  agents  did  explain  the  language  of  the  rider 
either  by  showing  the  rider  and  saying  that  it  meant 
the  highest  market  price,  or  by  saying  that  a  rider 
would  be  attached  guaranteeing  the  highest  market 
price.  This  is  not  a  case  where  the  rider  plainly 
means  one  thing  and  one  thing  only  and  the  agent 
has  explained  that  it  meant  something  different;  but 
this  is  a  case  where  the  language  of  the  rider  is  rea- 
sonably susceptible  of  two  constructions  and  an  agent 
with  authority  to  explain  the  rider  exercises  his  au- 
thority and  does  explain  the  rider  by  giving  to  it  one 
of  the  constructions  of  which  it  is  reasonably  sus- 
ceptible. 

Moreover,  there  is  substantial  evidence  that  some 
of  the  executive  officers,  executives  vested  with  au- 
thority to  bind  the  plaintiff,  told  some  of  the  defend- 
ants that  the  rider  meant  exactly  what  the  two  field 
agents,  Guy  Coe  and  Luther  J.  Chapin,  were  telling 
and  had  told  the  growers  it  meant.  Representatives 
of  the  plaintiff  saw  Bruce  Cunningham  three  times 
before  he  finally  signed  a  contract  dated  July  20, 
1917.  It  will  be  remen^Jjered  that  Stanley  Armstrong 
was  the  field  manager  in  1917 ;  and  it  may  be  further 
explained  that  he  continued  to  act  as  field  manager 
until  February,  1918,  when  he  severed  his  connection 
with  the  plaintiff,  and,  according  to  our  understand- 
ing, he  was  immediately  succeeded  by  Luther  J. 
Chapin  as  field  manager.  Cunningham  testified  that 
Chapin  and  Armstrong  were  together  and  while  to- 
gether they 

** Talked  about  what  they  were  going  to  do;  the 
plant  they  was  building  down  here,  what  they  was 
going  to  do,  what  they  was  going  to  build  to  it ;  they 
said  they  were  going  to  put  up  &ree  more  units,  and 
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they  would  be  continually  in  the  market  for  berries, 
and  that  they  wanted  1,000  acres  of  berries.'' 

Cunningham  testified  that  they  (Chapin  and  Arm- 
strong) said: 

**They  had  a  very  good  proposition,  that  it  was  the 
best  thing  evej  presented  to  the  growers,  that  they 
would  give  us  four  cents  and  in  addition  to  that  they 
would  put  a  rider  on  the  contract  that  would  protect 
us  in  the  line  of  future  advance  in  the  market.  •  *  I 
was  led  to  believe  they  would  be  continually  in  the 
market,  and  if  the  market  would  go  up  we  would  get 
the  benefit  of  the  rise.  I  asked  Mr.  Armstrong  what 
assurance  would  we  have  that  we  would  get  that 
rise;  he  said:  ^This  slip  we  attach  protects  you.'  " 

A.  E.  Harris,  another  defendant,  testified  that  in 
May,  1918,  a  time  when  Chapin  was  field  manager, 
Chapin  told  him  that  *Hhis  [the  rider]  guarantees 
you  the  market  price."  According  to  the  testimony 
of  August  Lentz  he  was  interviewed  at  his  place  first 
by  Coe  and  afterwards  on  July  21,  1917,  by  Chapin. 
Lentz  says  that  Chapin  filled  out  a  contract  but  that 
he  did  not  then  sign  it ;  that  after  talking  it  over  with 
his  wife  and  boys  at  the  end  of  three  or  four  weeks 
he  went  to  the  plaintiff's  office  and  there  found 
Chapin  who  told  him — 

**This  saves  it,  if  any  raise  in  price  we  raise,  and 
we  pay  you  the  highest  price  for  berries." 

Chapin  testified  that  his  connection  with  the  plain- 
tiff dated  from  May,  1917,  and  that  '*  during  the  first 
few  months  I  had  charge  of  the  office  here  in  the  ab- 
sence of  the  field  manager,  directing  the  stenographer 
and  attending  to  the  correspondence,  general  duties. ' ' 
S.  V.  Bamp  testified  that  after  berry  picking  in  1918 
he  saw  Mr.  Walker  (the  plant  manager)  and — 

**I  said:  *What  are  you  going  to  do  about  next 
year,  are  you  going  to  pay  the  market  price  or  not!' 
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He  said:  *Tou  can  depend  we  will  be  fair  to  the 
grower.*  " 

Thus  it  is  seen  that  there  is  evidence  that  the  ex- 
ecutive officers  were  themselves  making  the  same 
representations  concerning  the  proposed  expansion  of 
the  plant  and  the  same  representations  concerning 
the  purpose  of  the  plaintiff  to  buy  on  the  open  market 
and  were  also  making  the  same  explanation  of  the 
meaning  of  the  rider  as  was  made  by  the  field  agents. 

10.  We  cannot  agree  with  the  contention  of  the 
plaintiff  that  the  first  separate  defense  amounts  to  an 
admission  that  the  defendants  gave  to  the  rider  the 
same  meaning  as  is  given  to  it  by  the  plaintiff.  In 
substance  the  first  separate  defense  declares  that  the 
plaintiff  represented  to  the  defendants  that  the  plain- 
tiff would  attach  a  rider  with  certain  words,  but 
instead  a  rider  differently  worded  was  attached.  It 
is  true  that  in  this  defense  the  defendants  allege  that 
if  the  plaintiff  bought  in  the  open  market  at  an  ad- 
vanced price,  such  act  would  automatically  increase 
the  price  to  the  defendants.  However,  nowhere  in 
this  defense  do  the  defendants  say  that  a  failure  to 
buy  on  the  open  market  at  an  advanced  price  pre- 
vents the  defendants  from  recovering  an  advanced 
price;  but  upon  the  contrary  in  their  third  separate 
defense  the  defendants  say  that,  regardless  of  the 
words  actually  used  in  the  rider,  the  plaintiff  ought 
to  be  estopped  to  say  that  the  rider  does  not  mean 
that  the  plaintiff  is  obligated  to  buy  on  the  open 
market  each  season. 

The  evidence  is  conflicting.  The  witnesses  for  the 
defendants  considerably  outnumber  those  for  the 
plaintiff;  and  although  the  issues  are  to  be  deter- 
mined by  the  weight  of  the  evidence  rather  than  by 
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the  number  of  the  witnesses,  yet  the  fact  that  so 
many  witnesses  substantially  agree  with  each  other 
upon  material  matters  is  not  without  some  weight, 
in  the  circumstances  shown  by  the  record.  The  trial 
judges  were  in  a  far  better  position  to  appraise  the 
value  of  the  testimony  of  the  respective  witnesses; 
for  the  trial  judges  had  the  benefit  of  seeing  and  hear- 
ing the  witnesses  testify,  while  we  are  without  that 
advantage,  since  our  information  concerning  the  sub- 
ject of  the  controversy  and  the  persons  and  parties 
connected  with  it  is  confined  to  the  cold  and  inanimate 
words  printed  in  the  record.  The  trial  judges  held 
that— 

**  *  Their  buying  price  to  other  growers*  under  the 
usage  of  the  business,  means  the  price  paid  in  fair 
competition  at  or  about  the  opening  of  the  picking 
season. ' ' 

We  think  the  contract  is  ambiguous  and  is  fairly 
and  reasonably  susceptible  of  the  construction  con- 
tended for  by  the  defendants  and  also,  we  may 
assume,  fairly  and  reasonably  susceptible  of  the  con- 
struction contended  for  by  the  plaintifif.  If  the 
contract  is  construed  standing  alone  and  by  itself, 
the  ambiguity  must  be  resolved  against  the  plaintifif, 
because  the  plaintiff  concedes  that  it  framed  the  rider 
and  plainly  on  its  face  the  rider  was  prepared  for  the 
benefit  of  the  defendants.  If  the.  contract  is  viewed 
in  the  light  of  what  preceded  and  accompanied  as 
well  as  what  followed  its  execution,  the  ambiguity 
must  likewise  be  resolved  in  favor  of  the  defendants. 
The  trial  court  resolved  the  issues  of  fact  against  the 
plaintifif.  The  evidence  does  not  warrant  us  in  dis- 
turbing the  findings  made  by  the  trial  judges.  The 
plaintifif  refused  to  perform  the  contracts,  except  as 
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construed  by  it;  and  this  justified  the  trial  court  in 
decreeing  a  cancellation  of  the  contracts. 
The  decree  is  affinned. 

Affibmed.    Beheabino  Denied. 

Burnett^  C.  J.,  and  Benbost  and  MoBbids,  JJ.,  con- 
cur. 


Argued  March  29,  reverted  and  remanded  April  26«  1921^ 

BOOBD  V.  KAYLOB. 

(197  Pae.  296.) 

Fraud— AUegatloiia  EiaeatlaL 

1.  In  an  action  for  deceit,  the  complaint  mnet  show  that  the 
alleged  representations  were  false,  that  defendant  knew  them  to  be 
false,  or  made  them  recklessly  of  his  own  knowledge,  without  know- 
ing whether  they  were  true  or  false;  that  he  so  made  them,  intending 
that  the  party  to  whom  they  were  made  should  act  upon  them,  and 
that  such  party  accepted  them  as  true,  and  acted  upon  them  to  hit 
damage. 

rraud— Oomplaint  Held  BuiBcient. 

2.  In  an  action  for  deceit  in  fraudulently  inducing  plaintiff  to  buy 
a  relinquishment  of  a  government  land  entry,  complaint  held  to  allege 
suf&ciently  that  defendant's  representatons  were  false,  that  he  knew 
they  were  false,  or  made  them  recklessly,  that  he  intended  them  to 
be  acted  upon,  and  that  they  were  acted  upon. 

Fraud— Bepresentatioii  «a  to  Belingnlshment  of  Oovenmunt  Iiandi 
Entry  Held  Actionablo. 

8.  Where  the  filings  on  government  land  were  a  matter  of  record, 
and  an  inspection  of  the  records  would  have  disclosed  another  filing 
on  land  covered  by  that  of  M.,  and  that  a  contest  was  pending, 
defendant's  assurance  to  plaintiff  that  he  had  investigated  the 
filing  at  the  land  office,  and  that  a  relinquishment  from  M.  and 
filing  by  plaintiff  would  give  a  preference  right,  was  either  knowingly 
false  or  recklessly  made. 

Fraud— Immaterial  to  Whom  Plaintiff  Paid  Money,  or  WlietlMr  De- 
fendant Beceived  Benefit. 

4.  Where  defendant  induced  plaintiff,  by  false  representations,  to 
buy  a  worthless  relinquishment  of  a  government  land  entry,  it  waa 


1.  Action  to  recover  for  false  representations,  see  noto  in  18 
St.  Bep.  555. 

2.  Necessity  and  sufficiency  of  allegation  of  scienter  in  action  for 
false  representations,  see  note  in  16  Ann.  Oaa.  646. 


J.' 
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immaterial  on  the  question  of  liability  whether  plaintiff  paid  the 
money  to  B.  individually  or  us  defendant's  agent,  or  to  the  party 
making  the  filing,  or  whether  defendant  had  the  benefit  of  the  money. 

Ai>peal  and  Brror— Evidence — Jadgment-roU  in  Action  Between  De- 
fendant and  Third  Person  Held  Inadmissible  and  Pr^udldal. 

5.  In  an  action  for  deceit  in  the  sale  of  a  relinquishment  of  a 
government  land  entry,  where  defendant  claimed  that  what  he  did 
was  out  of  courtesy  to  a  third  person,  and  on  cross-examination  denied 
that  he  sold  any  other  relinquishments  the  same  year,  the  judgment- 
roll,  in  an  action  brought  against  defendant  by  a  third  person  for 
damages  in  a  similar  transaction,  was  re»  inter  oXion  ada^  and  not 
admissible,  even  if  plaintiff  had  a  right  to  show  by  proper  testimony 
that  defendant  did  sell  other  relinquishments,  and  its  admission  was 
prejudicial. 

From  Multnomah:  Calvin  U.  Gantbnbbin,  Judge. 

Department  1. 

This  is  an  action  for  deceit  in  fraudulently  induc- 
ing plaintiff  to  pay  for  a  relinquishment  of  a  timber 
and  stone  entry  upon  the  northeast  quarter  of  sec- 
tion 26,  township  21  south,  range  3  west  of  the  Willa- 
mette Meridian  in  Lane  County.  The  complaint  con- 
tains a  lengthy  detail  of  the  facts  leading  up  to  the 
purchase  of  the  relinquishment,  the  substance  of 
which  is  as  follows:  About  November  30,  1919,  de- 
fendant caused  to  be  inserted  in  a  Portland  daily 
newspaper  an  advertisement  offering  for  sale  certain 
homestead  relinquishments,  which  advertisement  was 
as  follows : 

*'Two  homestead  relinquishments  for  $500  each, 
8,000,000  timber  on  each,  close  to  neighbors,  3  saw- 
naills,  and  railroad;  will  bring  $10,000  each,  soon  as 
patented;  it  is  merit.    405  Merchants  Trust  Bldg." 

Plaintiff,  being  desirous  of  procuring  a  tract  of 
government  land,  answered  the  advertisement  in  per- 
son and  met  the  defendant,  who  informed  him  that 
he  had  the  relinquishments  for  sale  and  that  the 
parties  who  had  the  same  had  made  valid,  hona  fide 
filings  on  the  land  described  therein,  which  filings  were 
upon  vacant  government  land  open  for  settlement, 
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and  that  plaintiff  by  procuring  either  of  them  and  by 
filing  them  with  his  application  to  make  a  homestead 
entry  on  land  covered  by  such  relinquishment  would 
acquire  a  prior  right  to  said  lands;  that  the  defend- 
ant had  made  the  necessary  investigation  to  ascertain 
the  validity  and  priority  of  the  filings  of  the  parties; 
that  they  were  in  all  respects  regular,  and  that  the 
parties  holding  said  relinquishments  had  by  filing  on 
said  land  acquired  a  prior  right  thereto.  The  com- 
plaint continues  as  follows : 

*'That  plaintiff  informed  defendant  that  he,  the 
said  plaintiff,  was  interested  in  procuring  one  of  the 
relinquishments,  to  which  the  defendant  had  referred, 
providing  the  land  covered  thereby  was  as  repre- 
sented by  defendant,  and  the  relinquishment  would 
enable  him  to  procure  a  filing  on  the  land  covered 
thereby,  prior  to  any  other  claims  thereto.  Where- 
upon, defendant  informed  plaintiff  that  he,  the  plain- 
tiff, would  be  amply  protected  by  relying  upon  said 
relinquishment,  and  directed  plaintiff  to  go  to  Cottage 
Grove,  Oregon,  where  he  would  meet  one  Warren 
Beatty,  who  would  show  him  the  land.  Defendant 
further  informed  plaintiff  that  the  price  of  said  relin- 
quishments was  $500  each. 

**That  the  lands  covered  by  said  relinquishments 
were  situated  in  the  Roseburg,  Oregon,  land  district, 
and  plaintiff's  home  was,  at  that  time,  at  McMinn- 
ville,  Oregon.  Defendant  further  informed  plaintiff 
that  it  would  be  unnecessary  for  plaintiff  to  go  to  the 
Land  Office  to  look  up  the  records  of  the  Land  Office 
there,  regarding  the  lands  covered  by  said  relinquish- 
ments, because  defendant  had  made  an  investigation 
regarding  the  same,  and  that  the  records  showed  that 
the  parties  owning  said  relinquishments  had  a  good 
and  subsistent  right  to  the  lands  coveTed  thereby, 
which  right,  according  to  the  defendant,  was  prior  to 
any  and  all  other  rights  to  said  land. 

'  *  That  defendant  informed  plaintiff  that  one  of  the 
relinquishments  which  he  had  for  sale  covered  the 
northeast   quarter    of    section   twenty-six,    township 
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twenty-one  south,  range  three  west,  and  furnished 
to  plaintiff  said  description,  and  advised  plaintiff 
regarding  the  same  as  hereinbefore  alleged. 

**That  the  representations  made  by  defendant  to 
plaintiff  regarding  his  investigation  and  the  condi- 
tions of  the  records  of  the  land  office  at  Eoseburg, 
Oregon,  as  to  the  lands  covered  by  the  relinquish- 
ments hereinbefore  referred  to,  were  made  by  the 
defendant  for  the  purpose  of  having  plaintirf  rely 
thereon,  and  plaintiff  did  rely  thereon,  and  believed 
said  representations  to  be  true,  and  relying  thereon, 
and  believing  said  representations  to  be  true,  plain- 
tiff did  as  directed  by  defendant,  and  met  said  Beatty 
as  requested  by  defendant,  and  the  said  Beatty, 
under  the  direction  of  the  defendant,  showed  plaintiff 
the  lands  hereinbefore  specifically  described. 

**That  said  land  hereinbefore  described  was  satis- 
factory to  plaintiff.  That  thereafter  and  on  or  about 
December  16,  1916,  plaintiff  paid  to  defendant  the 
sum  of  $500  for  one  of  the  relinquishments  referred 
to  by  defendant. 

*  *  That  thereupon  an  application  was  made  by  plain- 
tiff  to  be  permitted  to  make  a  homestead  entry  upon 
the  lands  hereinbefore  specifically  described,  which 
said  application,  together  with  the  relinquishment  for 
said  land,  together  with  fees  for  filing  said  applica- 
tion, was  sent  to  the  registrar  and  receiver  of  the  land 
office  at  Roseburg,  Oregon,  for  filing. 

**That  on  or  about  the  twentieth  day  of  December, 
1916,  plaintiff's  application  for  homestead  entry  on 
the  land  above  described,  together  with  relinquish- 
ment for  said  land  as  hereinbefore  referred  to,  were 
presented  to  the  registrar  and  receiver  at  Roseburg, 
Oregon,  for  filing. 

*'That  the  relinquishment  purchased  by  plaintiff  as 
hereinbefore  alleged  purported  to  be  the  relinquish- 
ment of  Charles  E.  Miller. 

**That  thereafter  such  proceedings  were  had  and 
done  that  the  Secretary  of  the  Interior  for  the  .Gen- 
eral Land  Office  held  that  the  application  filed  by  the 
California  and  Oregon  Land  Company  to  acquire  the 
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land  covered  by  said  relinquishment  under  the  Forest 
Reserve  Lien  Act  was  prior  in  time  and  superior  in 
right  to  the  filing  made  by  Charles  E.  Miller,  and  that 
the  said  Charles  E.  Miller  had  acquired  no  right  to 
said  land,  and  consequently  plaintin  had  not,  by  filing 
the  relinquishment  of  said  Miller  and  making  an 
application  for  a  homestead  entry,  acquired  any  right 
to  said  land. 

'  *  That  plain tiflF  did  not,  at  any  time,  make  an  inves- 
tigation of  the  records  of  the  land  office  at  Boseburg, 
Oregon,  because  of  defendant's  representations,  and 
had  defendant  not  made  such  representations,  plain- 
tiff would  not  have  paid  said  $500  or  any  part  thereof 
without  first  investigating  the  record  of  the  land  office 
concerning  the  lands  covered  by  such  relinquishment. 

**That  an  investigation  of  the  records  at  Roseburg, 
Oregon,  would  have  disclosed  the  facts  hereinbefore 
alleged  regarding  said  Miller's  right  to  said  land, 
and  plaintiff  would  not  have  paid  said  money,  had 
the  facts  regarding  Miller's  ri^ht  to  said  land  been 
known  to  him. 

**That  by  reason  of  representations  made  by  de- 
fendant, plaintiff  has  been  damaged  in  the  sum  of 
$500." 

The  defendant  answered,  denying  generally  every 
allegation  of  the  complaint,  and  by  way  of  separate 
answer  set  forth  in  substance  the  following: 

*  *  That  prior  to  the  thirtieth  day  of  November,  1916, 
one  Warren  Beatty,  who  was  a  timber  cruiser  by 
occupation,  and  whom  plaintiff  had  previously  known 
as  such,  and  who  had  at  various  times  there- 
tofore borrowed  small  sums  of  money  from  the  de- 
fendant, informed  the  defendant  that  he  had  a  home- 
stead relinquishment  for  sale,  and  that  he  wanted 
to  borrow  some  more  money  from  defendant  to  ad- 
vertise the  sale  of  said  homestead  relinquishment  and 
take  a  trip  to  Boseburg,  and  defendant  refused  to 
extend  him  any  further  credit,  but  requested  of  said 
Mr.  Beatty  that  if  he  give  him  a  description  of  said 
homestead  relinquishment  so  he  could  satisfy  him- 
self, before  he  would  loan  him  any  further  money; 
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that  said  homestead  relinquishment  was  intact,  and 
thereupon  said  defendant  sent  a  telegram  to  the  re- 
ceiver of  the  United  States  Land  Office  as  follows,  to 
wit: 

**  'Eeceiver  U.  S.  Land  Office. 
**  *Roseburg,  Oregon. 

"  *Have  the  present  parties  valid  filings  on  the  fol- 
lowing land,  lots  1,  2,  7,  8,  section  28,  township  21 
south,  2  west,  and  northeast  quarter  of  section  26, 
township  21  south  3  west.  Wire  immediately  my  ex- 
pense. * 

**That  in  response  to  said  telegram  the  defendant 
received  the  following  message : 
'*  'L.  R.  Kaylor, 

**  *  Portland,  Oregon, 

'*  *  Entries  have  been  allowed  and  are  still  intact 
for  the  land  described  by  your  telegram  such  filing 
rejected  pending  on  appeal  for  same  land  contest, 
pending  against  entry  for  lots  one,  two,  seven  and 
eight,  section  twenty-eight,  twenty-one,  two  west.* 

*^That  the  first  telegram  contained  the  description 
of  other  real  estate  besides  the  real  estate  involved 
in  this  suit,  and  the  first  clause  of  the  second  tele- 
gram is  in  answer  to  the  inquiry  concerning  the  real 
estate  in  question. 

"That  after  defendant  had  received  said  telegram 
he  advanced  to  said  Mr.  Beatty  a  further  sum  of 
money,  and  thereafter  said  Beatty  returned  to  the 
defendant's  office  and  informed  him  that  he  had  given 
the  defendant's  office  as  the  place  to  make  inquiries, 
as  he  would  be  out  of  the  city. 

*  *  Several  days  thereafter  the  plaintiff  herein  called 
at  the  defendant's  office  and  made  inquiry  concerning 
said  advertisement,  and  defendant  then  and  there  in- 
formed the  plaintiff  that  said  Mr.  Beatty  had  said 
homestead  relinquishment  for  sale  and  that  he  did  not 
know  anything  about  the  land  or  its  character,  and 
that  Mr.  Beatty  had  gone  to  Roseburg  where  he  could 
find  him,  and  showed  to  the  plaintiff  at  that  time  the 
telegram  he  had  sent  to  the  IJ.  S.  Land  Office  at  Rose- 
burg, and  the  answer  he  had  received  thereto.  And 
further  informed  the  plaintiff  that  according  to  that 
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telegram  the  filing  was  intact,  and  he  saw  no  reason 
why  he  would  not  obtain  a  good  filing  as  soon  as  the 
relinquishment  was  filed.  That  within  a  day  or  two 
thereafter  defendant  received  a  telephone  call  from 
Mr.  Beatty  at  Boseburg^  inquiring  as  to  whether  or 
not  there  was  any  response  to  his  advertisement,  and 
defendant  informed  him  that  the  plaintiff  had  called 
and  left  his  address  as  McMinnville,  Oregon,  and 
said  Beatty  thereupon  requested  defendant  to  call  the 
plaintiff  by  phone  and  tell  him  to  come  to  Boseburg, 
where  he  would  meet  him,  which  defendant  did. 

**That  thereafter  said  Beatty  came  to  defendant's 
office  and  informed  him  that  he  had  closed  a  deal  and 
wanted  to  settle  with  him  for  the  money  he  owed 
him,  and  thereupon  he  handed  defendant  a  check  for 
$500,  payable  to  his  order,  and  requested  said  defend- 
ant to  put  said  check  through  his  bank  for  collection, 
which  he  did;  that  several  days  thereafter  said 
Beatty  called  at  defendant's  office  and  inquired  if 
said  check  had  been  collected  at  the  bank,  and  re- 
quested defendant  to  give  him  one  check  for  $275  and 
one  for  $47,  being  the  difference  of  the  $500  check 
and  what  was  due  defendant  from  him  for  money 
loaned. 

''That  defendant  did  not  know  the  party,  nor  his 
name  who  held  the  filing  on  said  homestead  relinquish- 
ment, and  had  no  dealing  with  him,  directly  or  indi- 
rectly, and  had  no  connection  whatsoever  with  said 
Beatty,  or  anyone  else  in  this  transaction,  nor  did  he 
receive  any  money  realized  out  of  said  transaction, 
and  all  defendant  had  to  do  with  it  was,  and  is  as 
hereinbefore  alleged  and  not  otherwise. 

''That  defendant  has  not  seen  or  heard  from  said 
Beatty  for  many  months,  but  has  heard  that  he  was 
in  the  army.'* 

The  new  matter  in  the  answer  was  put  at  issue  by 
a  reply.  There  was  a  trial  to  a  jury,  resulting  in  a 
verdict  and  judgment  for  plaintiff  for  $500  and  costs, 
from  which  defendant  appeals. 

Bevebsed  and  Bemandsd. 
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For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  L.  E.  Schmitt. 

For  respondent  there  was  a  brief  over  the  name 
of  Messrs.  Perkins  £  Bailey,  with  an  oral  argument 
by  Mr.  J.  0.  Bailey. 

McBRIDB,  J. — There  is  an  objection  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  for  this  reason  we  have  given 
the  substance  of  the  pleadings  more  fully  than  would 
otherwise  have  been  required.  There  was  no  de- 
murrer, and  this  being  the  case,  the  court  after 
verdict  will  be  slow  to  hold  that  there  was  no  issue 
to  be  tried,  if,  taking  the  complaint  by  its  four 
comers,  it  can  reasonably  be  construed  to  state  an 
issue,  even  though  the  statement  may  be  indefinite. 

1.  In  actions  of  this  character  the  complaint  must 
show:  (1)  That  the  representations  were  false;  (2) 
that  the  defendant  either  knew  them  to  be  false  or 
made  them  recklessly  as  of  his  own  knowledge,  with- 
out knowing  whether  they  were  true  or  false;  (3)  that 
he  so  made  them,  intending  that  the  party  to  whom 
they  were  made  should  act  upon  them;  (4)  that  the 
party  to  whom  they  were  made  accepted  them  as  true, 
and  acted  upon  them  to  his  damage:  Lindstrom  v. 
National  Life  Ins.  Co.,  84  Or.  588  (165  Pac.  675),  and 
cases  there  cited. 

2,3.  As  to  the  first  requisite,  it  appears  from  a 
laborious  analysis  of  the  whole  complaint  that  the 
representations  were  false;  that  Miller,  whose  re- 
linquishment plaintiff  was  buying,  did  not  have  a 
valid  filing,  but  that  the  California  and  Oregon  Land 
Company  had  a  filing  which  was  prior  in  time  and 
superior  in  right  to  that  of  Miller^  so  that  the  latter 's 
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relinqaishmeiit  was  worthless  to  plaintiff  and  gave 
him  no  rights  whatever  to  a  valid  filing  on  the  land. 

Concerning  the  second  requirement,  it  appears 
from  the  complaint  that  the  filings  were  a  matter  of 
record  in  the  land  office  at  Boseburg  and  that  an  in- 
spection of  those  records  wonld  have  disclosed  the 
fact  that  the  California  and  Oregon  Land  Company 
had  a  filing  upon  the  land  covered  by  Miller's  filing, 
and  that  a  contest  of  that  filing  was  pending  on 
appeal  before  the  General  Land  Office  in  Wash- 
ington ;  so  that  when  defendant  assured  plaintiff  that 
he  had  investigated  Miller's  filing  at  the  Boseburg 
land  office  and  that  a  relinquishment  from  Miller  and 
a  filing  by  plaintiff  would  give  him  a  preference  right 
to  the  land,  he  either  stated  that  which  he  knew  to 
be  false,  or  recklessly  made  a  statement  which  was 
false  in  fact.  That  he  intended  his  representations 
to  be  acted  upon  sufficiently  appears  from  the  allega- 
tion that  he  informed  plaintiff  that  it  would  be  un- 
necessary for  plaintiff  to  go  to  the  land  office  to  look 
up  the  records,  because  he  had  himself  made  an  in- 
vestigation regarding  them  which  showed  that  the 
parties  claiming  under  the  filings  (Miller's  filing 
being  one  of  those  referred  to)  had  a  good,  subsisting 
right  thereto.  That  plaintiff  acted  upon  these  repre- 
sentations and  parted  with  his  money  on  the  strength 
of  them,  is  sufficiently  alleged.  Therefore,  although 
the  complaint  is  far  from  being  a  specimen  of  artistic 
pleading,  it  does  in  an  indefinite  way  embody  those 
requisites  which  courts  have  held  necessary  in  an 
action  of  this  character,  and  in  the  absence  of  a  de- 
murrer it  is  sufficient  to  uphold  a  verdict. 

4.  Much  of  the  time  of  the  court  was  taken  up  with 
the  question  as  to  who  received  the  money  paid  by 
plaintiff  for  the  relinquishment,  which  was  in  fact 
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an  immaterial  matter,  except  as  it  might  tend  to  show 
the  relations  of  the  parties.  If  plaintiff  was  induced 
by  the  false  representations  of  defendant  to  buy  a 
worthless  relinquishment,  it  does  not  make  a  particle 
of  difference  whether  he  paid  the  money  therefor  to 
Beatty,  as  defendant's  agent,  to  Beatty  individually, 
or  to  Miller.  Nor  is  it  material  whether  or  not  the 
defendant  had  the  benefit  of  the  money.  The  wrong 
committed  did  not  consist  in  making  misrepresenta- 
tions for  defendant's  benefit,  but  in  making  false 
representations  with  intent  to  induce  plaintiff  to  part 
with  his  money  to  some  person;  whether  that  person 
was  defendant  or  Beatty,  is  a  matter  of  no  conse- 
quence. If  I  lead  a  blind  man  into  an  open  well,  my 
tort  is  no  less  because  the  well  belongs  to  somebody 
else. 

**  While  in  a  majority  of  cases  defendant  has  been 
a  gainer  by  reason  of  his  fraud,  it  is  not  essential  to 
his  liability  that  he  should  obtain  any  benefit  or  ad- 
vantage from  the  transaction  into  which  he  has  led 
plaintiff":  20  Cyc.  43,  and  cases  there  cited. 

While  there  was  some  testimony  from  which  the 
jury  might  well  have  inferred  that  defendant  and 
Beatty  were  acting  in  concert,  such  proof  was  not 
absolutely  necessary  to  a  recovery,  and  a  discussion 
of  the  question  of  the  admissibility  of  evidence  of 
Beatty 's  declarations  is  unnecessary.  There  is  no 
evidence  that  he  made  any  statement  to  plaintiff  as 
to  the  validity  of  the  relinquishments  or  did  any- 
thing to  induce  plaintiff  to  purchase,  beyond  showing 
him  the  land. 

5.  Several  objections  were  saved  by  defendant  to 
the  rulings  of  the  court  on  the  admission  of  letters 
and  conmiunications  from  the  General  Land  Office, 
which  objections  we  deem  not  well  taken.    There  is 


.  I 


376  BooBD  V.  Eatuml  [100  Or. 

one  objection,  however,  which  we  think  was  well 
taken,  and  by  reason  of  which  we  are  reluctantly  com- 
pelled to  send  the  cause  back  for  another  trial.  On 
cross-examination  the  defendant  denied  that  he 
caused  the  advertisement  herein  quoted  to  be  pub- 
lished or  that  he  knew  anything  about  it,  and'  claimed 
that  it  was  prepared  and  published  by  Beatty.  He 
also  claimed  that  he  had  not  been  engaged  in  the  real 
estate  business  except  to  the  extent  of  buying  and 
selling  land  on  his  own  account,  and  that  he  did  not 
advertise  any  homesteads  for  sale  in  1916.  The  tenor 
of  his  testimony  was  to  the  effect  that  he  was  not 
engaged  in  or  familiar  with  the  business  of  buying 
and  selling  homestead  relinquishments,  and  that  what 
he  did  in  the  matter  of  the  instant  contention  was 
out  of  courtesy  to  Beatty.  Counsel  for  plaintiff  then 
asked  him  if  he  remembered  the  case  of  Julia  Cline 
V.  L.  R.  Kaylor  and  J.  W.  Boyer  brought  in  Mult- 
nomah County,  wherein  the  complaint  alleged  that 
**L.  B.  Kaylor  on  or  about  the  first  day  of  September, 
1916,  caused  to  be  inserted,  *'  etc.,  reciting  an  adver- 
tisement similar  to  the  one  in  the  case  at  bar,  and 
stated  that  he  wished  to  offer  it  for  the  purpose  of 
impeaching  the  witness,  to  show  to  the  jury  that  in 
other  instances  defendant  had  caused  relinquishment 
advertisements  to  be  put  in  the  papers,  and  to  show 
that  defendant  had  been  engaged  in  that  business. 
Counsel  for  plaintiff  then  offered  the  entire  judgment- 
roll  in  that  case,  which  was  one  brought  for  damages 
upon  a  transaction  similar  to  this  and  in  which  there 
was  a  verdict  with  judgment  against  both  defendants. 
The  judgment-roll  was  admitted  over  the  objection  of 
counsel  for  defendant.  The  question  asked  the  wit- 
ness, as  to  whether  he  had  sold  other  relinquishments 
in  1916  was  collateral  or  at  least  only  remotely  rele- 
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vant  to  the  main  issue,  and  while  counsel  had  a  right 
to  ask  it,  and  perhaps  in  view  of  the  previous  testi- 
mony of  defendant  on  direct  examination  had  a  right 
to  show  by  proper  testimony  that  he  had  in  fact  sold 
other  relinquishments  in  1916,  the  judgment-roll  in 
Kline  v.  Kaylor  was  inadmissible  for  that  or  any 
other  purpose,  being  res  inter  alios  acta,  and  as  to 
persons  not  parties  to  the  record  being  no  evidence 
of  any  fact  involved  in  the  present  controversy.  Its 
introduction  was  highly  prejudicial  to  the  defendant. 
The  statement  of  defendant  that  he  had  advertised 
no  relinquishments  in  1916  was  drawn  out  on  cross- 
examination  and  had  little  relevancy  to  the  contro- 
versy as  to  whether  or  not  he  had  made  false  repre- 
sentations to  the  plaintiff  in  respect  to  the  instant 
transaction.  The  introduction  of  the  judgment-roll 
in  the  Cline  case  simply  amounted  to  an  attempt  to 
show  that  because  a  jury  had  found  that  he  made 
false  representations  to  Mrs.  Cline,  it  was  therefore 
probable  that  he  had  been  guilty  of  like  representa- 
tions in  the  present  instance.  It  is  true  that  counsel 
for  plaintiff  ostensibly  tendered  it  for  another  pur- 
pose, but  as  already  shown,  the  avowed  purpose  was 
to  impeach  the  testimony  of  the  witness  upon  a  col- 
lateral matter,  which  the  law  does  not  usually  en- 
courage. The  objections  to  the  instructions  of  the 
court  are  without  merit,  but  for  the  error  in  admit- 
ting in  evidence  the  judgment-roll  in  the  case  of  Cline 
V.  Kaylor  we  are  compelled  to  reverse  this  case,  which 
will  be  remanded  to  the  Circuit  Court  with  directions 
to  grant  a  new  trial.        Eevbbsed  and  Ebmandbd. 

BuBNETT,  C.  J.,  and  Johns  and  Habbis,  JJ.,  concur. 
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Argnad  Mareli  22,  affirmed  mm  modiiled  and  renuaded  AprO  20,  1921. 

KAUFMAN  V.  LOMBARD. 

(197  Pm.  314.) 

Corporatlona— Election  of  Offlcon  Held  VaUd  HotwitlistaiidlBg  Pazt- 
nerahip  A|{Toeuient> 
1.  Under  a  {jartnership  agreement  tliat  plaintiff  should  be  elected 
president  and  director  of  a  corporation  organized  to  hold  the  aaeets  of 
the  partncrsbipy  election  of  others  as  officers  and  directors  of  the 
corporation  was  valid  and  shonld  not  be  Tacated,  where  plaintiff  re- 
fused to  take  part  in  the  election  or  the  meeting  at  which  it  was  held; 
plaintiff  at  the  organization  of  the  corporation  having  been  elected 
president  and  having  acted  as  such  for  many  years. 

From  Multnomah:  Robert  G.  Mobbow,  Judge. 

Department  2. 

This  is  a  suit  to  enjoin  the  defendants  from  acting 
as  directors  and  officers  of  a  corporation,  and  from 
interfering  with  the  assets  of  the  corporation.  The 
assets  of  the  partnership  of  John  F.  Kaufman  ft 
Company,  which  amount  to  some  $60,000,  are  held  in 
the  name  of  the  Agricultural  Credit  Corporation  of 
Oregon.  The  Circuit  Court  rendered  a  decree  dis- 
missing the  suit  and  requiring  each  party  to  pay  their 
own  costs.  During  the  pendency  of  the  appeal  the 
trial  court  decreed  that  the  assets  of  the  defendant 
corporation  remain  in  the  hands  of  the  Portland 
Trust  Company  of  Portland,  subject  to  the  terms  of 
the  original  order  committing  the  same  to  that  com- 
pany. 

In  September,  1915,  in  the  City  of  San  Francisco, 
John  F.  Kaufman  and  Norman  Lombard  entered  into 
a  written  agreement  creating  the  copartnership  of 
John  F.  Kaufman  &  Company,  consisting  of  John  F. 
Kaufman  and  Norman  Lombard.  The  partnership 
was  formed  for  the  purpose  of  representing  the  Union 
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Central  Life  Insurance  Company  of  Cincinnati,  as  its 
financial  agent  in  handling  the  investments  of  its  funds 
in  the  district  of  Western  Oregon.  The  partnership 
secured  a  contract  from  the  Union  Central  Life  In- 
surance Company  appointing  it  as  such  financial 
agent.  The  partnership  contract  provides  that  the 
business  of  representing  the  Union  Central  Life  In- 
surance Company  shall  be  carried  on  by  the  partner- 
ship and  under  the  firm  name  of  John  F.  Kaufman 
&  Company.  All  of  the  business  relations  with  the 
Union  Central  Life  Insurance  Company  and  with  its 
borrowers  of  money  have  been  conducted  by  the  part- 
nership. The  partnership  contract  provided  that  as 
ah  adjunct  to  the  copartnership  a  corporation  should 
be  formed,  to  be  known  as  the  Agricultural  Credit 
Corporation  of  Oregon,  to  act  as  a  holding  company, 
to  take  and  hold  the  assets  of  the  partnership  as  the 
trustee  and  agent  of  the  partnership.  It  provided 
that  all  of  the  stock  in  the  corporation  should  be 
issued  to  and  held  by  Lombard  and  plaintiff,  John 
F.  Kaufman,  exclusively,  and  that  neither  party 
should  sell  any  of  his  stock  to  an  outside  party. 
The  by-laws  of  the  corporation  further  provided  that 
the  president  of  the  corporation  should  also  occupy 
the  office  of  treasurer  and  have  active  charge  of  the 
management  of  the  corporation.  As  provided  in  the 
terms  of  the  contract,  the  corporation  was  organized 
with  a  capitalization  of  $100,000,  divided  into  1,000 
shares  of  the  par  value  of  $100  per  share,  and  750 
shares  were  issued  to  Norman  Lombard  and  250 
shares  were  issued  to  John  F.  Kaufman.  Kaufman 
was  elected  a  director  and  president  and  treasurer, 
acting  in  these  capacities  until  ousted  in  January, 
1919.  Lombard  was  in  like  manner  elected  a  director 
and  vice-president.    One  share  of  stock  was  issued  to 
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0.  L.  Whealdon  to  qualify  him  as  the  third  member 
of  the  board  of  directors.  He  was  elected  as  secre- 
tary, and  acted  in  that  capacity  until  January,  1919. 
The  partnership  commenced  business  under  its  con- 
tract with  the  Union  Central  Life  Insurance  Company 
as  its  financial  agent,  the  latter  part  of  November, 
1915,  and  opened  an  office  in  Portland.  John  F. 
Kaufman  assumed  active  charge  of  the  business. 
Lombard  remained  in  California  and  assisted  in  an 
advisory  capacity.  The  business  was  carried  on  in 
this  manner  until  early  in  March,  1918,  at  which  time 
differences  arose  between  the  partners.  There  is 
practically  no  controversy  in  regard  to  the  facts 
stated  thus  far. 

Plaintiff  asserts  the  following:  In  carrying  out  his 
plan  to  get  control  of  the  assets  of  both  partnership 
and  corporation,  Lombard,  on  May  10,  1918,  served 
notice  on  plaintiff  that  the  partnership  relation  there- 
tofore existing  between  them  was  dissolved,  and 
shortly  thereafter,  through  his  attorneys,  demanded 
that  the  assets  of  both  partnership  and  corporation 
be  placed  in  the  hands  of  a  trustee  to  hold  as  the 
agent  and  trustee  of  Lombard  and  plaintiff,  pending 
a  settlement  of  the  affairs  of  the  partnership  and 
corporation.  The  plaintiff  consented  to  this  demand, 
and  by  written  agreement  the  assets  were  placed  in 
the  hands  of  a  trustee,  pending  dissolution  and  settle- 
ment of  the  affairs  of  the  partnership  and  corpora- 
tion, and  remained  there  until  January  20,  1919.  As 
a  further  step  in  carrying  out  his  plan,  Lombard 
attempted  to  manipulate  the  corporate  organization 
of  the  corporation  so  as  to  gain  entire  control  thereof 
in  himself  and  his  attorneys,  and  through  it  gain 
entire  control  of  the  assets  belonging  to  the  partner- 
ship and  held  in  the  name  of  the  corporation,  by 
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reason  of  his  holding  three-fourths  of  the  stock  in 
the  corporation.  With  this  end  in  view,  in  January, 
1919,  Lombard  caused  a  share  of  his  stock  to  be 
assigned  to  each  of  his  attorneys,  Ben  C.  Dey,  Alfred 
A.  Hampson  and  Roscoe  C.  Nelson,  in  order  to 
qualify  them  to  act  as  directors  and  officers  of  the 
corporation,  and  on  January  9,  1919,  Lombard  and 
his  attorneys,  defendants  in  this  case,  attempted  to 
hold  a  so-called  annual  election  of  officers  for  the 
corporation  and  to  elect  themselves  directors  and 
officers  thereof,  to  the  exclusion  of  plaintiff;  and 
further,  at  this  meeting  attempted  to  pass  a  resolu- 
tion authorizing  themselves,  as  officers  of  the  corpo- 
ration, to  take  over  entire  possession  of  the  assets 
out  of  the  hands  of  both  plaintiff  and  the  trustee, 
and  to  deny  plaintiff  all  voice  in  the  control  and 
management  of  the  assets.  Pursuant  to  this  resolu- 
tion demand  was  made  upon  plaintiff  and  the  trustee 
for  immediate  and  exclusive  possession  of  the  assets. 
The  claim  of  defendants  is  practically  as  follows: 
The  defendants,  Dey  and  Hampson,  are  two  of  Lom- 
bard's attorneys  holding  each  a  share  of  stock  to 
qualify  him  as  director.  Kaufman  was  president  and 
his  personal  attorney,  defendant  C.  L.  Whealdon,  was 
secretary  of  the  corporation  in  1918.  Kaufman, 
Whealdon  and  Lombard  comprised  the  directorate 
of  three.  Kaufman,  while  president,  took  up  the 
corporation's  note  at  a  bank,  substituting  his  own, 
gaining  possession  of  the  corporate  collateral, 
amounting  to  two  and  one-half  times  the  face  of  the 
note,  and  brought  suit  in  the  name  of  his  wife,  re- 
puted holder  of  the  note,  against  the  corporation,  to 
foreclose  the  collateral  pledged.  Lombard '  made 
written  demand  upon  President  Kaufman  to  call  a 
special  meeting  of  the  stockholders.  His  purpose 
was  to  cause  action  to  be  taken  to  prevent  the  cor- 
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poration's  assets  being  dissipated,  the  foreclosure 
suit  mentioned  having  been  filed,  and  the  corporate 
oflScers  upon  whom  tiie  duty  of  defending  the  suit 
devolved  being  the  instigators  thereof.  The  by-laws 
required  the  president  to  call  such  a  meeting  upon 
demand  of  25  per  cent  of  the  stock.  Kautman  re- 
fused to  call  a  meeting.  Ma/ndamus  proceedings  were 
therefore  instituted  to  compel  the  president  to  per- 
form his  duty  in  that  regard.  The  Circuit  Court 
granted  a  peremptory  writ  of  mandamus  on  Kauf- 
man's answer.  An  appeal  was  taken.  The  by-laws 
fixed  a  definite  date,  hour,  and  place  for  the  holding 
of  the  annual  meeting  of  the  stockholders.  The  secre- 
tary was  required  to  send  notices,  which  he  failed 
to  do.  At  the  appointed  hour  and  place,  Lombard 
was  present,  but  President  Kaufman  ordered  Lom- 
bard and  the  latter  *s  attorneys  out  of  the  office.  The 
meeting,  which  had  been  called  to  order  by  Vice- 
president  Lombard  upon  the  refusal  of  President 
Kaufman  to  act,  was  continued  outside  the  door. 
Lombard,  Dey  and  Hampson  were  elected  directors 
and  demanded  the  corporate  books  and  assets. 
Kaufman  dismissed  his  appeal  in  the  manda^ms  case 
because  the  duty  of  calling  a  special  meeting  of  the 
stockholders  had  become  a  moot  question  in  view  of 
the  holding  of  the  annual  meeting,  and  for  the  same 
reason  failed  to  call  a  special  meeting  in  obedience 
to  the  peremptory  writ. 

Affibmed  as  Modipibd  and  Remanded. 

-  For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  C.  L.  Whealdon. 

For  respondents  there  was  a  brief  over  the  name 
of  Messrs.  Dey,  Hampson  d  Nelson,  with  an  oral 
argument  by  Jbfr.  Roscoe  G.  Nelson. 


-t 
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BEAN,  J. — ^1.  It  is  diflScult  to-  discover  a  real  dis- 
pute between  the  principal  parties,  John  F.  Kaufman, 
plaintiflF,  and  Norman  Lombard.  Neither  seems  to 
have  been  injured  in  a  business  way.  The  partner- 
ship of  John  F.  Kaufman  &  Company  has  been  dis- 
solved. The  assets  of  the  partnership  are  held  by  the 
Agricultural  Credit  Corporation  of  Oregon.  There 
is  no  dispute  as  to  the  share  of  the  net  assets  that 
each  of  the  parties  are  to  receive.  As  to  the  pos- 
session and  control  of  the  notes  and  mortgages,  which 
constitute  a  large  portion  of  the  partnership  assets 
held  in  the  name  of  the  corporation,  there  is  some 
controversy  on  the  part  of  the  members  of  the  part- 
nership. Mr.  Kaufman  is  unwilling  that  Mr.  Lom- 
bard shall  be  in  a  position  to  transfer  the  assets  to 
the  state  of  California,  where  he  resides.  Mr. 
Lombard  evinces  no  desire  to  do  so,  and  as  we  under- 
stand the  record,  is  willing  that  a  decree  shall  pro- 
vide that  such  assets  shall  not  be  removed  from  the 
State  of  Oregon.  By  an  order  of  the  Circuit  Court 
these  assets  were  placed  in  the  custody  of  the  Port- 
land Trust  Company  of  Portland,  Oregon.  As  far 
as  we  can  discover,  such  disposition  is  satisfactory 
to  both  of  the  parties.  There  appears  to  be  but  one 
thing  necessary  to  be  done.  That  is  to  settle  up  the 
partnership  affairs.  This  is  the  third  suit  that  has 
been  instituted  involving  some  phase  of  the  partner- 
ship or  corporation  interests.  We  concur  in  the 
findings  of  the  Circuit  Court  that  the  election  of 
Norman  Lombard,  Ben  C.  Dey  and  Alfred  A.  Hamp- 
son,  as  directors  of  the  Agricultural  Credit  Corpora- 
tion, on  January  9,  1919,  should  not  be  annulled. 

It  is  the  contention  of  plaintiff  that  by  virtue  of  a 
clause  in  the  partnership  contract  he  should  have 
been  elected  as  a  director  and  then  as  president  of 
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the  corporation.    The  partnership  stipulation  in  this 
regard  reads  as  follows: 

^'John  F.  Kaufman  shall  be  elected  president  of 
the  said  corporation  and  shall  devote  his  entire  time 
and  energies  to  the  operation  of  the  business,  receiv- 
ing therefor  from  the  corporation  a  salary  of  thirty- 
six  hundred  dollars  ($3,600)  per  annum,  payable 
monthly,  and  reimbursement  for  legitimate  expenses. 
Norman  Lombard  shall  be  elected  a  director,  and  suffi- 
cient shares  shall  be  issued  to  other  parties  to  qualify 
them  as  directors  under  the  laws  of  the  State  of 
Oregon. ' ' 

Mr.  Kaufman  was  elected  president  of  the  cor- 
poration and  held  that  position  for  a  long  time. 
During  1918,  on  account  of  an  action  against  the 
Agricultural  Credit  Corporation  for  the  collection  of 
certain  notes,  secured  by  a  large  amount  of  collateral, 
which  Mr.  Lombard  understood  to  have  been  brought 
at  the  instigation  of  Mr.  Kaufman,  Lombard  desired 
the  holding  of  a  special  meeting  of  the  stockholders 
of  the  corporation  in  order  to  facilitate  arrangements 
for  taking  care  of  the  notes.  He  instituted  proceed- 
ings to  compel  Kaufman,  as  president  of  the  cor- 
poration, to  call  such  meeting.  A  peremptory  writ 
of  numdami^  requiring  a  meeting  to  be  held  was 
adjudged  to  be  issued.  While  an  appeal  was  pending 
therefrom  the  time  for  the  holding  of  the  regular 
stockholders'  meeting  of  the  corporation,  as  provided 
for  in  its  by-laws,  arrived,  and  Norman  Lombard, 
who  owned  75  per  cent  of  the  shares  of  stock  in  the 
corporation,  and  Ben  0.  Dey  and  Alfred  A.  Hampson, 
to  whom  a  share  of  stock  had  been  assigned  in  order 
to  qualify  them  to  act  as  directors,  appeared  at  the 
office  where  the  business  of  the  corporation  had  been 
transacted  for  the  purpose  of  holding  an  election, 
Mr.  John  F.  Kaufman  was  present.     He  had  for  a 
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long  time  had  charge  of  the  office,  Mr.  Lombard,  as 
vice-president  of  the  corporation,  called  the  meeting 
to  order  and  Lombard,  Dey  and  Hampson  were 
elected  as  directors,  and  at  a  subsequent  directors' 
meeting  the  following  officers  of  the  corporation  were 
chosen:  Norman  Lombard,  president  and  treasurer; 
Alfred  A.  Hampson,  vice-president;  Ben  C.  Dey, 
secretary.  Mr.  Kaufman  refused  to  participate  in  the 
election.  It  is  asserted  on  behalf  of  Mr.  Lombard 
that  had  he  been  willing  to  act  at  the  election  he 
would  have  been  elected  a  director  and  president. 
The  partnership  agreement  provides  that  John  F. 
Kaufman  shall  be  elected  president  of  the  corpora- 
tion, and  he  was  so  elected.  The  agreement  does  not 
attempt  to  provide  for  all  future  contingencies  and 
does  not  stipulate  that  Mr.  Kaufman  should  hold  the 
office  of  president  in  perpetuity.  Under  the  circum- 
stances, Lombard  could  not  well  compel  Kaufman  to 
act  as  a  director  and  president  of  the  corporation. 
We  find  no  reason  for  annulling  the  election.  The 
interests  of  plaintiff  do  not  demand  that  such  pro- 
ceedings should  be  vacated.  An  executory  contract 
between  stockholders  that  they  will  elect  a  certain 
person  as  a  director  of  the  corporation  will  rarely 
be  enforced  specifically  by  the  courts:  Cook  on  Cor- 
porations, 1834. 

The  prosperity  of  the  partnership  business  has  not 
borne  the  fruit  of  business  love  between  the  partners. 
Diplomatic  relations  between  the  two  seem  to  have 
ceased.  What  appears  to  be  necessary  is  that  the 
partnership  aflfairs  should,  if  possible,  be  settled  in 
this  proceeding.  The  restraining  order  prayed  for  by 
plaintiff  in  his  complaint  and  the  injunction  asked  in 
the  answer  of  defendants  should  not  be  granted,  ex- 
cept in  part.    The  cause  should  be  remanded  to  the 
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Circuit  Court  for  a  decree  to  the  effect  as  follows: 
That  the  Portland  Trust  Company  of  Portland, 
Oregon,  shall  continue  to  take  and  hold  all  the  assets 
of  the  partnership  of  John  F.  Kaufman  &  Company, 
held  in  the  name  of  Agricultural  Credit  Corporation 
of  Oregon,  and  all  the  assets  of  that  corporation  as 
fiscal  agent,  the  Portland  Trust  Company,  acting  in 
consultation  and  conjunction  with  Mr.  John  F.  Kauf- 
man, the  former  managing  partner,  and  the  directors 
of  the  corporation,  to  marshal  the  assets  and  collect 
the  same  as  soon  as  it  can  be  done  consistently  with 
business  principles,  and  pay  and  liquidate  the  liabili- 
ties of  the  corporation,  including  the  amounts,  if  any, 
due  to  Norman  Lombard  and  John  F.  Kaufman  part- 
ners, and  after  deducting  expenses  thereof,  pay  the 
balance  to  the  members  of  the  partnership,  or  stock- 
holders of  the  corporation,  that  is,  three  fourths  to 
Norman  C.  Lombard  and  one  fourth  to  John  F.  Kauf- 
man, or  as  their  interest  represented  by  the  shares 
of  stock  in  the  corporation  may  appear  at  that  time ; 
and  that  all  of  the  affairs  of  the  partnership  and 
those  of  the  corporation  be  fully  adjusted  and  settled. 
All  of  such  proceedings  shall  be  had  under  and  pur- 
suant to  the  general  orders  and  direction  of  the 
Circuit  Court,  the  Circuit  Court  to  make  all  necessary 
ancillary  orders  and  decrees  that  may  be  deemed 
appropriate  at  any  time. 

Such  decree  shall  be  without  prejudice  to  the  rights 
of  any  of  the  parties  to  litigate,  either  in  the  present 
suit  or  in  separate  proceedings,  any  disputed  ques- 
tions or  matters  that  may  arise  in  relation  to  the 
corporation  of  partnership  affairs.  Such  decree  may 
be  modified  by  the  Circuit  Court,  as  to  the  disposition 
and  control  of  the  assets,  at  any  time  on  motion  of 
either  party  and  notice  to  the  other,  as  circumstances 
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may  demand^  and  as  may  appear  for  the  best  inter- 
ests of  the  partnership  and  corporation. 

As  so  modified,  the  decree  of  the  lower  court  is 
aflSrmed.  The  cause  will  be  remanded  to  the  Circuit 
Court  for  such  further  proceedings,  each  party  to 
bear  their  own  costs  and  disbursements  upon  this 
appeal.  Affibmed  as  Modified  and  Remanded. 

BuBNETT,  0.  J.,  and  Johns  and  Bbown,  JJ.,  concur. 


Submitted  on  motion  for  additional  suit  money  and  motion  denied 

July  13,  1920. 

Argued  on  the  merits  March  31,  affirmed  May  17,  1921. 

WHITE  V.  WHITE. 

(190  Pac.  969;  197  Pac.  1080.) 
DiYorcd— Appeal  and    Error— Suit    or    Maintanaiico    Monej— Jnria- 

dictiOB. 

1.  The  Supreme  Court  has  no  jurisdiction  to  grant  suit  or  mainte- 
nance money  pending  appeal  from  a  decree  of  divorce. 

Diyorce— Bnle  8  of  Supreme  Court  Belazed— Beapondenfa  Case  Heard 
on  Tsrpewritten  Briefs. 

2.  In  view  of  extreme  poverty  of  wife,  granted  decree  of  divorce, 
from  which  husband  has  appealed,  the  rule  requiring  her  to  furnish 
printed  briefs  will  be  relaxed,  and  she  will  be  permitted  to  have  her 
ease  heard  on  typewritten  briefs. 

ON  THE  MEBITS. 

Divorce— Evidence  Sufficient  to  EatabllBli  Defendant's  Omel^. 

3.  In  an  action  for  divorce  on  the  ground  of  the  husband's  cruelty, 
evidence  held  sufficient  to  establish  his  cruelty. 

Divorce— Oompelling  Wife  to  Submit  to  Abortion  XSntitlea  Her  to 
Divorce. 

4.  That  a  husband  compels  his  wife  to  submit  to  an  abortion  en- 
titles her  to  a  divorce  on  the  ground  of  cruelty  and  inhuman  treat- 
ment. 

1.  Allowance  of  counsel  fees  and  suit  money  by  appellate  court,  see 
notes  in  3  Ann.  Oas.  51;  6  Ann.  Cas.  683;  15  Ann.  Oaa.  229;  Ann.  Oaa. 
1915B,  1249. 

4.  Necessity  of  personal  violence  to  constitute  cruelty  warranting 
divorce,  see  note  in  9  Ann.  Oaa.  1090. 


388  Whitb  v.  White.  [100  Or. 


DiTorce— Where  Onietty  is  Alleged,  tlie  Parttcnlar  Acts  Beiiad  on 
mast  be  Substantially  Proved. 

5.  Where  cruelty  is  alleged  as  a  groand  of  divorce,  the  particular 
acta  relied  on  in  the  complaint  to  establish  it  must  be  substantially 
proved  as  alleged. 

Divoree— Evidence  of  Acts  of  Omelty  not  Pleaded  may  be  Sboiwn  in 

Corroboration. 

6.  While  a  divorce  cannot  be  granted  for  particular  acts  of  cruelty 
not  pleaded,  yet  evidence  of  acts  not  alleged  may  be  admitted  in 
explanation,  corroboration,  or  aggravation  of  those  specially  charged; 
so,  where  the  act  of  the  husband  in  tying  his  wife  down  while  she 
was  pregnant  was  not  alleged,  it  might  be  proved  in  corroboration,  etc. 

Divorce— Decree  Should  not  be  Granted  Where  Parties  are  Mntoally 
Beq>on8lble. 

7.  A  decree  of  divorce  should  not  be  granted  where  the  parties  have 
mutually  contributed  to  the  condition  complained  of. 

Divorce— Divorce  cannot  be  Granted  Unless  OmAtf  OomiAained  of  is 
Unprovoked. 

8.  To  warrant  a  divorce  on  the  ground  of  cruel  and  inliuman 
treatment  by  one  spouse  toward  the  other,  it  must  appear  that  such 
treatment  was  unjustified  by  provocation  and  was  out  of  proportion 
to  any  offense  of  the  complaining  spouse. 

Divorce— Allowance  of  Suit  Money  for  Appeal  Proper. 

9.  Where  the  defendant  husband  appealed  from  a  decree  of  divorce 
and  the  small  allowance  for  suit  money  had  been  entirely  exhausted 
in  payment  of  witness  fees  in  the  trial  court,  the  Supreme  Court 
should  grant  an  additional  allowance  sufficient  to  compensate  the 
wife  for  her  reasonable  outlay  and  expense  attendant  upon  the  appeal. 

From  Linn:  Pbbcy  B.  Kelly,  Judge. 

In  Banc. 

This  is  a  snit  by  Berta  K.  White  against  D.  C 
White  for  divorce.  Pending  appeal  by  defendant 
from  a  decree  in  favor  of  plaintiff,  the  respondent 
files  motion  in  the  Supreme  Court  for  suit  and  main- 
tenance money.  Rule  8  of  Supreme  Court  requiring 
printed  briefs  relaxed,  and  respondent  allowed  to  file 
typewritten  briefs.  Motion  Denied. 

Messrs.  Weatherford  <&  Wyatt  and  Me&srs.  Hewitt 
&  Sox  for  the  motion. 

Mr.  Dan  Johnston,  contra. 
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McBRIDE,  C.  J. — This  is  a  motion  for  additional 
suit  money  and  maintenance  during  the  pendency  of 
an  appeal. 

1.  The  plaintiff  sued  for  a  divorce,  and  obtained 
from  the  Circuit  Court  an  order  for  $60  suit  money 
pending  the  hearing,  which  was  exhausted  in  the  pay- 
ment of  witness  fees  and  expenses  of  the  trial.  She 
was  granted  a  decree,  from  which  defendant  appealed 
to  this  court,  where  the  cause  is  now  pending.  The 
affidavit  shows  that  she  is  practically  destitute  of 
means  to  print  briefs,  or  pay  her  attorneys,  or  even 
maintain  herself,  pending  the  trial  here;  but,  as 
shown  in  O'Brien  v.  O'Brien,  36  Or.  92  (57  Pac.  37, 
58  Pac.  892),  and  in  Taylor  v.  Taylor,  70  Or.  510  (134 
Pac.  1183,  140  Pac.  999),  this  court  has  no  jurisdic- 
tion to  grant  suit  or  maintenance  money  pending  a 
decree. 

2.  In  view,  however,  of  plaintiff's  extreme  poverty, 
the  rule  requiring  her  to  furnish  printed  briefs  will 
be  relaxed,  and  she  will  be  permitted  to  have  her  case 
heard  upon  typewritten  briefs.         Motion  Dbnied. 


Affirmed  May  17,  192L 

On  the  Mebtts. 

(197  Pac.  1080.) 

From  Linn :  Pbboy  R.  Kelly,  Judge. 

Department  1. 

This  is  an  appeal  from  a  decree  annulling  the  bonds 
of  matrimony  theretofore  existing  between  the  plain- 
tiff and  the  defendant.  Berta  K.  White,  plaintiff 
and  respondent,  and  D.  C.  White,  defendant  and  ap- 
pellant, were  intermarried  at  Seattle,  Washington, 
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on  the  sixteenth  day  of  November,  1916.  The  issne 
of  their  marriage  is  Carol  Anita  White,  bom  on 
August  17,  1917,  in  Linn  County,  Oregon. 

For  grounds  of  divorce,  plaintiff  alleges  that  the 
defendant  has  treated  her  in  a  cruel  and  inhuman 
manner  and  has  been  gn^ilty  of  personal  indignities, 
rendering  life  with  him  burdensome.  She  charges, 
among  other  things,  that  by  duress  defendant  forced 
her  and  her  minor  child  to  leave  their  home  and  has 
since  refused  to  live  or  cohabit  with  her;  that  about 
the  1st  of  December,  1916,  when  plaintiff  ascertained 
she  was  pregnant  with  child,  the  defendant  became 
angry  and  cursed  her,  and  against  the  wish  and  con- 
sent of  plaintiff  'the  defendant  secured  an  instrument 
and  some  medical  tablets  and  attempted  to  perform 
an  abortion  upon  her;  that  defendant  failed  to  pro- 
vide plaintiff  with  the  necessaries  of  life,  and  when  in 
a  delicate  condition  she  was  forced  to  seek  and  do 
manual  labor ;  that  defendant  brought  into  their  home 
two  daughters  by  a  former  marriage,  thirteen  and 
fifteen  years  of  age,  and  permitted  them  to  insult, 
humiliate  and  abuse  plaintiff ;  that  when  plaintiff  was 
confined  in  childbirth  defendant  refused  to  care  for 
or  to  secure  assistance  for  plaintiff,  and  told  her  his 
daughters  could  render  her  all  the  assistance  that  was 
necessary;  that  on  the  seventeenth  day  of  August, 
1917,  when  the  girl  baby  of  plaintiff  and  defendant 
was  bom,  defendant  became  angry  and  expressed  his 
disappointment  because  said  child  was  not  a  boy,  and 
that  defendant  has  falsely  accused  plaintiff  of  being 
of  unsound  mind.  Plaintiff  prays  for  a  decree  dis- 
solving the  marriage  contract  existing  between  her- 
self and  defendant;  for  the  care  and  custody  of  their 
child;  for  suit  money  including  attorney's  fees;  for 
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permanent  alimony,  and  for  a  third  of  defendant's 
real  property. 

Defendant  denies  the  cruel  and  inhuman  treatment 
and  personal  indignities  complained  of  by  plaintiff, 
and  sets  up  a  cross-complaint  in  which  he  seeks  a  de- 
cree of  divorce  and  prays  that  he  be  awarded  the 
care  and  custody  of  the  said  child.  His  cross-com- 
plaint asserts,  among  other  things,  that  the  plaintiff 
is  addicted  to  the  use  of  bad  language;  that  she  has 
a  violent  and  ungovernable  temper;  that  upon  one 
occasion  she  attacked  him  with  an  iron  rake  and  with 
her  fists,  then  screamed  for  help  in  order  to  give  the 
impression  that  defendant  was  the  aggressor;  that 
she  has  unmercifully  beaten  the  said  child;  that  on 
February  10,  1919,  she  attacked  defendant  and  used 
much  abusive  language;  that  plaintiff  is  abnormal, 
and  that  she  has  wrongfully  and  without  cause  vilified 
defendant  and  his  daughter,  whom  she  designated 
a  ** red-headed  sow.'* 

In  part  the  court's  findings  of  fact  are: 

'*That  plaintiff  has  not  been  guilty  of  the  alleged 
cruel  and  inhuman  treatment  of  and  personal  indigni- 
ties toward  defendant  as  alleged  in  defendant's  an- 
swer and  cross-complaint  herein,  nor  of  any  cruel  or 
inhuman  treatment  of  defendant   *  •  . 

*'That  defendant  has  been  guilty  of  cruel  and  in- 
human treatment  of  plaintiff  and  personal  indignities 
toward  her   *  *  . 

u  •  •  ^ith  a  disregard  of  his  marital  duty  •  • 
defendant  has  failed  to  provide  a  suitable  home  for 
plaintiff,  by  reason  of  which  failure  on  defendant's 
part,  plaintiff  has  suffered  humiliation,  discomfort 
and  inconvenience   *  * . 

**That,  while  plaintiff  was  enceinte,  defendant  ac- 
cused plaintiff  of  being  crazy,  although  advised  by 
•  •  ,  a  skilled  physician,  that  plaintiff  was  not  •  • 
mentally  unsound,  although  she  was  experiencing 
nervousness  common  to  cases  of  pregnancy;  •  •  • 
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^'That  without  any  professional  advice  so  to  do, 
while  plaintiff  was  in  the  delicate  condition  af  oresaid, 
defendant,  by  and  with  the  aid  and  assistance  of  his 
daughters  by  a  former  marriage,  on  several  occasions 
strapped  plaintiff  down  to  the  bedstead^  tying  her 
thereto  with  a  rope;  •  *  . 

**That  without  any  just  cause  therefor,  ••  de- 
fendant represented  to  his  neighbors  that  his  wife, 
the  plaintiff,  was  crazy. 

'*That  defendant  has  directed  and  commanded  his 
two  daughters,  when  they  were  living  with  plaintiff 
and  defendant,  to  disregard  plaintiff's  requests  and 
to  refuse  to  obey  plaintiff  *  *  . 

**That  defendant  has  not  furnished  plaintiff  •  • 
with  clothing  necessary  for  her  use  and  comfort;  but 
defendant  has  exacted  of  plaintiff  more  work,  labor, 
toil  and  services  than  the  circumstances  reasonably 
warranted. 

''That  defendant's  attitude  and  course  of  conduct 
toward  plaintiff  with  reference  to  the  approach  and 
advent  of  their  baby  was  such  as  to  greatly  distress 
plaintiff  and  to  render  her  unduly  excited  and  mor- 
bidly nervous,  in  that  defendant  without  any  just  rea- 
son insisted  that  he  could  not  afford  to  have  another 
child,  continually  represented  to  plaintiff  that  its  ad- 
vent would  be  calamitous  and  its  necessities  and  de* 
mands  difficult  if  not  impossible  for  him  to  meet;  *  *  . 

**That  in  discussing  with  plaintiff  the  theories 
approved  by  defendant  with  respect  to  psychical, 
moral  and  spiritual  phenomena,  defendant  has 
evinced  a  disregard  of  plaintiff's  feelings,  and  has 
unjustly  reflected  upon  plaintiff's  intellectual  capacity 
to  comprehend  and  her  esthetic  ability  to  assimilate 
the  same ;  and  wrongfully,  without  any  cause  therefor 
and  for  the  purpose  of  wounding  plaintiff's  feelings, 
and  humiliating  and  distressing  plaintiff,  defendant 
has  assumed  an  unwarranted  and  indefensible  atti- 
tude of  superiority  over  plaintiff  with  reference 
thereto. 

''That  defendant  wrongfully  insisted  upon  a  sepa- 
ration from  plaintiff  and  caused  her  to  leave  her 
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home  by  threatening  that  if  she  did  not  leave  he 
wonld  institute  suit  against  her. 

**That,  despite  plaintiff's  extreme  nervousness  and 
manifestly  abnormal  temperament,  due  in  part  at 
least  to  her  unfortunate  and  unhappy  marital  expe- 
riences, she,  plaintiff,  is  the  proper  party  hereto  at 
this  time  to  have  the  care  and  custody  of  Carol  Anita 
White,  the  infant  child  of  plaintiff  and  defendant. 

*  I  That  defendant  is  the  owner  of  the  following  de- 
scribed real  property,  to  wit: 

**  Beginning  18.52  chains  West  of  the  S.  E.  comer 
of  the  D.  L.  C.  of  Geo.  Cline,  same  being  Claim  84  in 
Township  11  South  of  Range  4  West,  running  thence 
North  16  deg.  15  min.  West  14.47  chains;  thence 
South  51  deg.  15  min.  West  6.00  chains ;  thence  North 
38  deg.  45  min.  West  3.00  chains  to  the  center  of 
Calapooia  Creek;  thence  along  the  center  of  said 
creek  North  34  deg.  West  7.64  chains  to  the  center 
of  the  Albany  and  Corvallis  County  Road;  thence 
South  58  deg.  15  min.  West  4.75  chains ;  thence  South 
36  deg.  West  14.67  chains  to  the  center  of  the  Peoria 
and  Albany  County  Road ;  thence  along  the  center  of 
said  road  South  18  deg.  East  5.21  chains  to  the 
South  line  of  said  D.  L.  C;  thence  East  25.59  chains 
to  the  place  of  beginning,  containing  32.14  acres, 
more  or  less,  all  being  in  Linn  County,  Oregon;  also, 

"The  North  one  half  of  Tract  Number  Two  (2) 
in  Tremont  Tracts,  Township  11  South,  Range  3 
West  of  the  Willamette  Meridian  in  Linn  County, 
Oregon,  as  is  shown  by  the  maps  and  plats  thereof 
now  on  file  in  the  County  Recorder's  office  for  said 
county,  and  containing  5  acres ;  and  also, 

*  *  The  Northeast  quarter  of  the  Southeast  quarter  of 
Section  36,  Township  9  South,  Range  3  East  of  the 
Willamette  Meridian,  containing  40  acres  in  Linn 
County,  Oregon. 

**That  $15  per  month  is  a  reasonable  sum  for  de- 
fendant to  contribute  for  the  support  and  mainte- 
nance of  said  Carol  Anita  White.'' 

Based  upon  the  conclusions  of  law  drawn  from  the 
foregoing  findings  of  fact,  the  court  decreed  that  the 
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bonds  of  matrimony  existing  between  plaintiff  and 
defendant  be  dissolved,  and  that  she  be  declared  to  be 
the  owner  in  fee  of  one  third  of  the  above-described 
property;  that  she  be  granted  the  custody  of  Carol 
Anita  White;  that  the  defendant  contribute  $15  per 
month  to  be  paid  on  or  before  the  tenth  day  of  each 
month  thereafter,  and  that  plaintiff  recover  costs  and 
disbursements. 

From  the  decree  defendant  appeals,  and  alleges 
manifest  error  on  the  face  of  the  record,  in  this : 

^^That  the  court  erred  in  its  findings  of  facts  Nos. 
4,  5,  6,  7,  8,  9, 10, 11, 12, 13, 14, 15  and  17,  and  in  each 
of  said  findings,  in  that  the  same  were  not,  and  each 
of  them  is  not,  supported  by  the  evidence,  and  that 
they  are,  and  each  of  them  is,  contrary  to  the  evi- 
dence/' 

AjTUftMBD. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Dan  Johnston. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Weatherford  d  Wyatt  and  Messrs.  Hewitt 
£  Sox,  with  an  oral  argument  by  Mr.  J.  R.  Wyatt. 


BROWN,  J. — 3.  Did  the  defendant  prove  the  alle- 
gations contained  in  his  answer  and  cross-complaint  f 
Our  answer  is  in  the  negative.    The  trial  court  said : 

''That  plaintiff  has  not  been  guilty  of  the  alleged 
cruel  and  inhuman  treatment  of  and  personal  indig- 
nities toward  defendant  as  alleged  in  defendant's  an- 
swer and  cross-complaint  herein. ' ' 

We  agree  with  the  court  in  this  conclusion.  The 
trial  court  had  the  advantage  of  observing  the  man- 
ner, appearance  and  demeanor  of  each  witness  while 
testifying.  The  record  shows  that  each  party  to  this 
suit  was  ably  represented  by  counsel    As  a  witness, 
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plaintiff  was  carefully  interrogated  by  counsel  for 
each  party  and  thereafter  she  was  exhaustively  ques- 
tioned by  the  court.  Her  open,  frank  and  candid 
answers  to  the  many  inquiries  put  to  her  bear  the  im- 
press of  sincerity  and  honesty.  Upon  the  other  hand, 
there  is  running  through  the  defendant's  testimony 
a  vein  of  arrogance  that  reveals  the  egotism  of  the 
man.  He  would  assume  the  prerogative  of  the  court, 
for  we  find  that  he  admonishes  the  opposing  counsel 
and  tells  him  he  is  wasting  time;  that  when  Plain- 
tiff's Exhibit  3,  a  letter  written  by  defendant  to  his 
wife  prior  to  their  marriage,  is  offered  in  evidence, 
he  assumes  the  role  of  counsel  and  objects  to  its  in- 
troduction. While  testifying  concerning  an  incident 
relating  to  shaving,  the  defendant,  in  referring  to  his 
wife,  said: 

**I  did  not  like  to  trust  myself  in  the  hands  of  a 
crazy  woman  with  a  razor. '* 

Defendant  would  have  the  court  believe  that  it  was 
on  account  of  the  plaintiff's  relationship, — that  is, 
because  she  was  a  sister  of  his  first  wife  and  an  aunt 
of  his  daughters,  that  he  was  ^'induced  to  consider 
her  at  all";  that,  in  fact,  in  their  matrimonial  ven- 
ture she  was  the  ** aggressor."  Defendant's  testi- 
mony was  to  the  effect  that  it  was  upon  her  solicita- 
tions and  entreaties  that  he  married  her  at  all. 
However,  while  upon  the  witness-stand,  he  was  con- 
fronted with  letters  in  his  own  handwriting,  and  from 
one  of  which  we  carve  this  statement: 

"I  have  before  now  felt  just  as  much  thrill  and 
glamour,  but  never  was  it  accompanied  with  the  con- 
viction that  I  was  getting  the  right  one.  There  was 
always  a  question  or  a  lack  of  sense  of  security 
coupled  with  it  which  is  missing  in  this  case.  My 
love,  natural  inclination  and  judgment  are  all  for 
you.  I  am  sure  you  are  0.  K.  as  to  utility,  sincerity 
and  compatibility,  and  besides,  I  love  you." 
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He  admits  to  the  court  that  while  his  wife  was 
pregnant  with  child  and  in  a  nervons  and  excitable 
condition  by  reason  thereof,  he  bound  and  tied  her 
down  with  a  rope  like  a  wild  beast.  The  record  of 
the  trial  discloses  many  instances,  and  the  evidence, 
occurrences  too  numerous,  that  tend  to  corrobprate 
plaintiff's  story  as  to  the  defendant's  heartless 
cruelty. 

Plaintiff  charges  the  defendant  with  the  most  un- 
natural cruelty.  She  asserts  that  contrary  to  her 
desire  and  without  her  consent  defendant  secured 
an  instrument  and  some  medical  tablets  and  at- 
tempted to  perform  an  abortion  on  her.  She  testified 
in  reference  thereto,  that: 

'*When  I  told  him  that  I  expected  that  there  was 
going  to  be  a  baby  he  said,  *  That  is  just  like  a  woman 
to  think  that.'  And  later  on,  when  we  both  knew  it 
was  true,  he  worried  all  the  time  a  great  deal,  and  he 
said  we  were  too  poor  to  have  a  baby;  and  I  used  to 
go  and  stay  in  the  office  evenings,  *  *  and  one 
evening  at  the  office  he  said:  *We  just  simply  can't 
have  this  baby;  we  can't  aiford  it.'  I  says,  *Well, 
we  have  to.'  And  he  said,  'Well,  we  can't  afford  it, 
that  is  all.'  *  •  He  said,  *You  wait';  ami  he  got 
up  and  took  his  hat  and  went  out  of  the  room  and  he 
wasn't  gone  more  than  three  minutes,  I  don't  believe, 
three  or  five,  and  he  must  have  gone  across  the  road, 
I  judge ;  he  came  back  and  had  a  paper  in  his  pocket, 
round-looking,  and  he  unwrapped  it  and  he  had  a 
long  rubber  tube,  and  he  took  that  tube  and  he  went 
in  the  back  room  out  there  and  got  a  wire  and  put 
inside  of  it.  *  *  He  caught  me  by  the  shoulders  and 
he  says:  'Now,  I  am  going  to  go  after  that  little 
fellow.'  I  says,  *0h,  Dick,  don't;  I  don't  want  you 
to.'  He  says,  'We  can't  afford  this — don't  be  fool- 
ish, we  can't  afford  it.'  And  he  cleared  the  desk  *  • 
and  lifted  me  on  there  and  said :  '  You  had  better  hold 
still';  and  he  took  the  instrument  and  started  to  work 
with  it  and  I  made  a  fuss  and  he  said:  'Have  grit; 


May,  1921.]  White  v.  White.  397 

be  gritty;  you  will  have  a  worse  time  than  this  if  you 
don't  hold  still  now.'  I  made  a  good  deal  more  fuss 
and  he  stopped,  but  not  until  he  had  started  a  hem- 
orrhage. He  took  me  off  ihe  desk,  stood  me  on  the 
floor  and  I  felt  weak  all  over.  I  says :  *  You  will  have 
to  get  a  jitney  to  take  me  home. '  He  says :  *  You  sit 
on  that  chunk  back  of  the  heating  stove';  and,  *You 
look  white;  the  heat  will  bring  some  color  to  your 
face.'  The  chunk  was  round  and  rolled  and  I  guess 
he  thought  I  was  going  to  faint  because  he  held  me 
against  his  shoulder  a  long  time,  and  he  says,  *Do  you 
feel  better  now!'  I  says,  *Let  us  get  up';  and  he  sat 
in  the  rocking-chair  and  took  me  on  his  lap  and  held 
me  quite  a  while  longer  and  said:  'Do  you  think  you 
can  walk  home  now!'  I  says:  .*!  will  see.'  And  I 
got  up  and  walked  around  the  room.  I  said:  *I  feel 
pretty  stiff, '  and  he  says :  *  The  air  will  do  you  good, ' 
and  took  me  home." 

She  testified  that  while  defendant  was  away  from 
home  on  business,  following  the  event  related  above: 

*'He  wrote  and  asked  me  if  the  baby  had  come.  I 
wrote,  no,  I  didn't  think  it  had;  there  was  hem- 
orrhage all  the  time,  but  I  couldn't  tell  on  account  of 
the  pain  and  hemorrhage,  and  he  got  some  black  pills 
in  Medf  ord  and  sent  me  and  told  me  to  take  them. ' ' 

Defendant  denied  much  of  the  foregoing  testimony 

of  the  plaintiff,  but  stated : 

'*  While  I  had  planned  on  raising  children  of  course 
I  admit  we  hadn't  planned  on  them  so  early  because 
we  hadn't  provided  a  home,  and  it  did  inconvenience 
us." 

He  said  that  plaintiff  suggested  getting  rid  of  the 
child,  but  his  own  story  makes  him  an  accomplice: 

''So  we  were  up  at  the  office  in  the  Baltimore 
Building  and  I  trotted  down  to  the  stor§  and  asked 
for  a  catheter  (which  was  introduced  in  evidence). 
I  brought  it  back  to  the  plaintiff.  She  says:  'You 
have  to  take  that  back  and  exchange  it. '  She  insisted 
on  my   taking  it  back  and  exchanging  it.  *  *  She 
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finally  consented  to  do  her  best  with  it,  with  the  re- 
sult that  you  already  know,  a  failure.  •  •  Later  I 
started  on  my  trip  to  California.  •  •  I  received  a 
letter  from  her  saying  the  attempt  had  been  a  failure 
so  far,  and  that  she  wished  I  would  secure  her  some 
pennyroyal  pills  and  send  her,  which  I  did.'' 

4.  It  is  a  well-established  principle  of  law  that  com- 
pelling a  wife  to  submit  to  an  abortion  entitles  her  to 
a  divorce  on  the  ground  of  cruel  and  inhuman  treat- 
ment: Platner  v.  Platner  (Iowa),  162  N.  W.  613; 
Dwin  V.  Dunn,  150  Mich.  476  (114  N.  W.  385) ;  Shel- 
don V.  Sheldon,  146  App.  Div.  430  (131  N.  Y.  Supp. 
291) ;  2  Schouler,  Marriage  and  Divorce,  §  1596. 

Defendant's  treatment  of  the  child  subsequent  to 
its  birth  is  a  circumstance  of  much  value  in  the  case 
at  bar.    Plaintiff  testifies  that: 

'*When  the  baby  was  five  days  old  he  punished 
it.  *  *  He  said  he  wasn't  going  to  have  that  brat 
squalling  any  more;  *  *  he  took  it  out  of  bed  and 
shook  it  hard  several  times.  I  says:  *Dick,  don't  you 
break  its  neck,'  and  he  got  a  cup  of  cold  water  and 
every  time  the  baby  opened  its  mouth  he  would  throw 
some  of  that  water  in," 

Plaintiff  thus  describes  one  of  the  whippings  of  the 
infant  child  by  the  defendant : 

**He  reached  in  his  hip  pocket  and  pulled  out  a 
ruler  a  yard  long  when  open  and  folds  this  way  and 
that  [indicating].  *  *  She  was  bare,  no  clothes  on  ex- 
cept her  shirt,  and  he  struck  her  on  the  hips  *  *  . 
I  says,  *Dick,  have  mercy.'  He  whipped  her  until 
the  blood  *  *  trickled  and  at  last  I  picked  her  up. 
He  says,  'Put  that  child  down.'  I  says,  'I  won't  do 
it.'  He  says,  *Put  her  down.'  I  says,  *I  won't  do 
it.'  He  says,  *  Don't  you  ever  expect  me  to  speak 
decent  to  you  again,  for  I  won't  do  it.  •  *  Being 
your  child,  it  condemns  her.'  " 

This  took  place  a  few  days  before  plaintiff  and  the 
baby  left  the  home. 
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Mrs.  Pellman  was  present  at  the  birth  of  the  baby. 
Defendant  suggested  that  she  go  home  immediately 
after  the  doctor  left.  She  returned  each  morning 
for  five  days  for  the  purpose  of  dressing  the  baby. 
Nine  days  after  the  baby  came  she  went  over  on 
Sunday  and  found  Mrs.  White  crying  and  White  sit- 
ting beside  the  bed,  the  trouble  being,  as  Mrs.  White 
explained,  that  White  had  put  the  baby  in  the  girls' 
room  across  the  house  to  keep  her  from  letting  it 
nurse.  She  testified:  *'I  think  Mrs.  White  is  a  good 
mother,*'  and  that  she  had  never  seen  the  defendant 
show  any  affection  for  the  child.  She  further  testi- 
fied about  Mrs.  "White's  fleeing  to  her  house  for  refuge 
in  the  nigh1>time,  and  that  the  next  morning  she 
noticed  her  thumb  was  bruised,  likewise^  her  nose; 
that  she  returned  to  the  White  home  with  Mrs.  White 
that  morning,  where  Dr.  Bobnett  had  been  called  to 
make  an  examination  as  to  her  sanity,  and  the  doctor, 
after  a  short  visit,  declared  that:  '*It  is  no  case  of 
mine."    Mrs.  White  observed:  **It  is  a  case  of  the 

judge's." 

Corroborating  the  testimony  of  plaintiff  relating  to 
the  abuse  of  the  child  by  its  father  is  that  of  Mrs. 
Ballack  to  the  effect  that — 

**The  child's  body  at  the  hips  was  black  and  blue 
in  streaks  as  though  it  had  been  hit  with  a  stick  or 
rod  of  some  sort." 

And  similar  testimony  is  given  by  a  number  of 
other  witnesses. 

Mrs.  Eindquest  testified  that  she  sent  money  to 
plaintiff  (her  sister)  to  come  to  visit  her  in  Wash- 
ington ;  that  plaintiff  was  wearing  a  hat  that  she  had 
given  her,  likewise  a  dress  that  she  had  sent  her; 
that  her  underclothing  was  poor  and  that  the  greater 
part  of  it  was  made  of  flour  sacks.    Witness  stated : 
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*'She  [plaintifif]  showed  me  the  baby's  hips,  and  it 
had  four  streaks  of  blue  marks,  or  black  and  blue,  on 
its  hip  at  that  time." 

She  further  testified  that  she  received  a  letter  from 
defendant  about  this  time  in  which  he  said  **she 
[plaintiff]  objected  to  his  correcting  the  child  and 
he  said  she  was  wrong  and  that  he  held  that  every 
blow  administered  before  a  child  was  a  year  old  was 
as  good  as  ten  afterward,'*  and  further  stated  that 
**he  hoped  she  [plaintiff]  would  not  be  a  burden  and 
that  he  would  contribute  $8  a  month  for  their  sup- 
port as  long  as  they  stayed  there.*' 

Mrs.  Hinshaw  testified  that: 

'*I  think  Mrs.  White  is  a  good  mother,  and  she 
dearly  loves  the  child." 

To  like  effect  is  the  testimony  of  a  number  of 
women  who  are  mothers  of  children. 
Plaintiff  testified  that  defendant  said: 

**I  didn't  work  as  fast  as  I  ought  to;  I  didn't  have 
as  much  brains  as  Thelma  and  didn't  have  as  much 
ingenuity  as  she  did,  and  her  mother  would  peel  four 
potatoes  to  my  one,  and  that  I  wasn't  bright,  saying 
hateful  things  of  that  sort  all  the  time  and  humiliat- 
ing me.  He  said:  *I  have  apologized  to  the  girls  for 
marrying  you.'  " 

Plaintiff  further  testified: 

"At  the  time  when  the  horse  ran  away  with  me,  I 
was  sick  with  a  broken  leg  and  they  brought  the 
dishes  for  me  to  wipe  and  everything,  the  vegetables 
for  me  to  clean.  I  was  given  a  little  too  much  exer- 
cise, you  know;  the  leg  was  hurt  awful  bad  and  the 
pan  sitting  on  there  at  the  time,  and  he  [defendant] 
says :  *  You  know,  a  busy  family,  you  must  help  me.'  " 

At  another  time: 

**In  the  presence  of  the  girls  he  said  I  was  a 
greater  disappointment  to  hrni  than  their  mother; 
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that  she  was  smart  and  I  wasn't,  and  that  *I  have 
apologized  to  the  girls  for  marrying  you.'  ** 

On  a  different  occasion: 

"He  grabbed  me  by  the  nightgown  and  jerked  me 
around  the  room  and  knocked  me  against  a  rocking- 
chair  and  rolled  the  baby  cab  across  the  bedroom  and 
made  an  awful  lot  of  noise,  and  threw  me  on  the  bed 
and  got  on  me  with  his  knees  to  hold  me.  I  screamed. 
He  held  me  there  on  the  bed  that  way  and  he  said: 
'Will  you  promise  me  you  won't  go  in  that  room 
again  if  I  let  you  got'  I  tried  to  •  *  answer. 
I  took  the  baby  in  my  arms.  He  said:  'Don  t  you 
nurse  that  baby,  I  tell  you.'  By  this  time  I  had  the 
baby  in  my  arms  and  he  got  out  of  bed  on  the  other 
side.  •  •  I  was  afraid  he  would  whack  me  again. 

Plaintiff,  who  is  an  Adventist,  says  defendant  ridi- 
culed her  religious  belief.  He  endeavored  to  have  her 
accept  what  he  termed  the  Science  of  Natural  Phil- 
osophy.   As  a  witness  she  said : 

"He  had  four  books  for  me  to  read  and  was  very 
angry  because  I  didn't  accept  them.  TJ-at  is  one 
reSL  he  thinks  I  am  a  fool.  The  first  three  books 
the  writer  didn't  give  his  name.  Dick  always  told  me 
he  was  a  great  master,  equal  to  Jesus,  and  wanted  me 
to  belieVe  it.  Later  the  company  sent  a  •  card 
addressed  to  Dick  White,  paying  that  another  book 
of  the  same  series  was  out,  and  I  said:  'Let  us  get 
him  the  book  for  a  Christmas  present.'  So  I  washed 
f  r  Mrs  Eeynolds  and  got  $L50  and  Thelma  con- 
tributed and  my  ^ri  contributed,  and  we  sent  for  the 
look ;  and  whei  t^at  book  came  it  was  simply  an  ex- 
Dosure  of  the  whole  system.  i      ^p 

^''Dkk  said  he  could  be  just  as  g^e^t  a  master  if 
his  wife  would  accept  it,  but  my  inabihty  and  ig- 
nora^e  and  obstinacy  kept  me  f'^^^  devdopmg  my 
snni  because  I  was  a  fetter  and  bound  ms  soul  to 
eSth  bTif  I  would  accept  it  and  begin  to  develop 
myself  ••  that  'you  would  grow  to  thirteen  planes 
S  you  would  develop  your  souL'    He  said:  'The 
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North  American  Indians  stay  right  close  to  the  earth 
while  my  soul  flies  to  Christ  and  Socrates,*  *  • 

'*And  that  is  the  theory  he  has  tried  to  sluflf  me 
with  all  the  time.  He  calls  it  the  Philosophy  of 
Natural  Science.  He  said  I  was  not  capable  of  devel- 
oping to  the  plane  that  he  could ;  that  he  was  a  super- 
man and  if  he  hadn't  been  encumbered  with  me  his 
soul  could  leave  his  body  and  get  away  but  I  was 
a  fetter  pinning  him  to  the  earth,  and  he  said :  '  You 
are  holding  me  and  you  are  holding  my  children  to 
the  earth.  •  •  We  can't  develop  our  inner  life.  We 
can't  progress  and  make  the  spiritual  progress  we 
could  if  it  wasn't  for  you.'  Nearly  every  day,  in 
one  form  or  the  other,  during  the  last  year,  he  said 
I  was  mentally  incapacitated  to  ever  develop  a  soul 
that  would  go  away  and  come  back  again  like  his 
could.  •  •  On  this  occasion  he  called  me  a  big  fool, 
and  I  said,  *You  are  the  only  person  that  ever  called 
me  a  fool.'  He  answered:  *Well,  they  don't  want 
to  hurt  your  feelings,'  and  that  I  was  treated  as  an 
equal  because,  *they  do  that  on  account  of  your  hon- 
esty, not  your  intelligence.  *  *  Don't  try  to  tell  me 
you  know  anything.'  He  said,  *When  I  married  you 
I  made  allowances.  I  knew  your  husband  was  a  ras- 
cal and  your  family  ignorant,  but  that  you  had  been 
handicapped  by  your  environment  *  *  You  are  Just 
like  a  hog.  You  haven't  initiative  to  undertake  soul 
development.  Nature  has  made  you  like  a  hog,  de- 
velop just  so  far  and  your  soul  is  staying  right  in 
your  body.'  " 

5,  6.  Where  cruelty  is  alleged  as  a  ground  for  a 
divorce,  the  particular  acts  relied  on  in  the  complaint 
to  establish  it  must  be  substantially  proved  as  al- 
leged :  19  C.  J.  125.  However,  a  well-established  rule 
of  evidence  in  divorce  cases  is  that,  while  a  divorce 
cannot  be  granted  for  particular  acts  of  cruelty  which 
are  not  pleaded,  yet  evidence  of  acts  not  alleged  may 
be  admitted  in  explanation,  corroboration  or  aggra- 
vation of  those  specially  charged:  19  C.  J.  130.    In 
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the  case  at  bar  the  evidence  relating  to  defendant's 
tying  the  plaintiff  down  with  a  rope  was  admissible. 

7.  The  plaintiff  in  this  case  cannot  be  said  to  be 
entirely  free  from  fanlt.  The  testimony  discloses 
outbursts  of  temper  and  shows  that  she  is  exceedingly 
jealons.    It  has  been  said  by  this  court  that : 

**A  decree  of  divorce  should  not  be  granted  when 
the  parties  have  mutually  contributed  to  the  condi- 
tions complained  of  Jones  v.  Jones,  44  Or.  568 
(77  Pac.  134) ;  Wheeler  v.  Wheeler,  18  Or.  261  (24 
Pac.  900);  Crumbley  v.  Crumbley,  94  Or.  624  (186 
Pac.  423). 

8.  It  is  the  law  of  this  state  that  the  cruelty  which 
lays  the  legal  foundation  for  a  divorce  must  be  un- 
merited and  unprovoked,  unless  such  cruel  treatment 
is  unjustified  by  the  provocation  and  out  of  propor- 
tion to  the  offense:  Taylor  v.  Taylor,  11  Or.  307  (8 
Pac.  357).  In  the  instant  case,  the  cruelty  alleged 
is  proved  and  is  out  of  proportion  to  the  provocation 
given  by  the  wife,  and  she  is  entitled  to  a  divorce: 
O'Bnen  v.  O'Brien,  36  Or.  92  (57  Pac.  374,  58  Pac. 
892). 

We  hold  that  the  divorce  in  this  ease  was  properly 
granted,  and  the  decree  must  be  affirmed. 

9.  Plaintiff  and  respondent  has  made  application 
to  this  court  for  an  order  granting  an  additional  al- 
lowance and  suit  money  from  the  defendant  and  ap- 
pellant. It  appears  that  the  only  allowance  made 
to  plaintiff  by  the  court  below  for  such  purpose  was 
$60,  which  sum  was  entirely  exhausted  in  the  pay- 
ment of  witness  fees  in  the  trial  of  the  cause  in  the 
Circuit  Court.  This  case  is  now  before  us  for  final 
disposition  upon  its  merits.  We  are  empowered  to 
grant  such  additional  relief  as  may  seem  consistent 
with  the  proof  submitted  respecting  the  same.  This 
court  should  allow  the  plaintiff  an  additional  sum 
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sufficient  to  compensate  her  for  the  reasonable  out- 
lay and  expense  attendant  upon  the  appeal.  We 
deem  $200  sufficient  for  that  purpose,  and  the  decree 
here  will  include  the  sum  of  $200,  in  addition  to  plain- 
tiff's costs  and  disbursements  in  both  courts:  O'Brien 
V.  O'Brien,  36  Or.  92  (57  Pac.  374,  58  Pac.  892). 

BusNETT,  C.  J.,  and  McBfimE  and  Habbis^  JJ.,  con- 
cur. 


Argued  Febrnary  17,  affirmed  March  29,  rehearing  denied  May  17,  1921* 

HAMILTON  V.  HAMILTON. 

(196  Pac.  472.) 

DiTOice— Preeipltattng  Family  Bow  Om  Wording  of  Telegram  Held 
Oruel  and  Inliumaa  Treatment 

1.  For  a  husband,  two  days  after  death  of  daughter,  and  when  wife 
was  ill,  with  a  temperature  of  103,  to  go  to  her  room  and  abuse 
and  criticise  her  and  precipitate  a  family  row  about  the  wording  of 
a  telegram  to  him  telling  him  of  daughter's  sickness,  held  cruel  and 
inhuman  treatment. 

DlYorce— Findings  of  Trial  Court  ZSntltled  to  Walght. 

2.  In  a  divorce  case,  where  the  evidence  was  in  sharp  conflict, 
and  the  trial  judge  saw  and  heard  the  witnesses  testify  and  had  more 
or  less  personal  knowledge  of  them,  the  findings  of  the  lower  court 
as  to  questions  of  fact  are  entitled  to  some  weight  on  appeaL 


DiYorce^-Fatlier  Should  be  OiTen  Opportnnity  to  See  Child  Awarded 
Mother. 

8.    Divorce  decree  awarding  custody  of  18  year  old  son  to  mother 
should  give  the  husband  legal  right  to  visit  the  son. 

From  Clatsop :  James  A.  Eaein,  Judge. 

Department  1. 

Plaintiff  and  defendant  were  married  at  Astoria, 
Oregon,  on  May  6,  1896,  and  are  now  husband  and 

1.    Conduct  amounting  to  treatment  endangering  life  within  statute 
defining  grounds  tor  divorce^  see  note  in  5  A.  L.  S.  712. 
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wife.  As  the  issue  of  such  marriage,  a  son  was  bom, 
named  W.  D.  Hamilton,  and  who  at  the  time  the  com- 
plaint was  filed  was  fourteen  years  of  age ;  also  there 
was  a  daughter  named  lone,  who  was  bom  December 
5,  1899,  and  died  Febraary  2,  1903.  The  plaintiff 
commenced  her  suit  for  divorce  on  May  24,  1917,  and 
the  amended  complaint  was  filed  January  17,  1918. 
It  is  founded  upon  alleged  cruel  and  inhuman  treat- 
ment commencing  soon  after  the  marriage  and  con- 
tinuing to  the  18th  of  February,  1903,  when  the  plain- 
tiff left  the  defendant  and  they  have  lived  separate 
and  apart  ever  since.  It  is  alleged,  in  substance, 
that  whenever  the  plaintiff  asked  the  defendant  for 
money  to  pay  the  household  expenses,  he  would  get 
very  angry  and  work  himself  into  a  passion  and 
would  curse  and  abuse  her,  and  that  she  *^  became 
fearful  of  her  life,  and  her  health  became  impaired 
to  such  an  extent  that  it  was  impossible  for  plaintiff 
to  live  with  defendant*';  that  he  is  a  man  of  wealth 
and  large  income  and  was  engaged  in  the  practice  of 
his  profession  as  an  attorney  in  the  City  of  Astoria. 
That  after  the  defendant  left  for  Califomia,  the 
daughter,  lone,  became  seriously  ill  at  Eoseburg,  that 
she  notified  him  to  come  home  and  that  he  did  not 
return  until  after  the  child  had  died;  that  in  1912, 
for  the  purpose  of  harassing  and  annoying  the  plain- 
tiff, he  stated  to  the  son,  W.  D.  Hamilton,  in  her 
presence,  that  unless  the  son  deserted  his  mother 
when  he  arrived  at  the  age  of  thirteen  years,  ho  would 
disown  him,  and  made  the  statement  for  the  purpose 
of  getting  even  with  the  plaintiff.  That  about  July  24, 
1914,  the  defendant  told  the  plaintiff  that -he  would 
never  have  anything  more  to  do  with  her  whatever. 
It  is  then  alleged  that  for  many  years  the  defendant 
had  a  housekeeper  and  that  frequently  and  for  the 


406  HAiiiiiTON  v.  Hamilton.  [100  Or. 

purpose  of  harassing  and  annoying  the  plaintiff,  he 
would  call  her  by  the  name  of  the  housekeeper,  to  the 
shame  and  humiliation  of  the  plaintiff;  that  in  Janu- 
ary, 1914,  he  accused  the  plaintiff  of  not  giving  the 
son  proper  training,  and  that  she  was  raising  him  for 
the  penitentiary,  and  that  she  was  an  "incorrigible 
woman*';  that,  notwithstanding  his  wealth,  he  refused 
to  permit  her  to  go  to  any  places  of  amusement  where 
an  admission  was  charged  or  to  go  with  her  to  such 
places;  that  as  a  result  of  his  continuous  and  harsh 
treatment  plaintiff's  health  was  broken  down  and  her 
nerves  were  wrecked;  that  at  divers  and  numerous 
times  and  for  many  years,  the  defendant  had  com- 
mitted adultery  with  his  housekeeper  and  ste- 
nographer and  lived  with  her  in  the  home  which  was 
built  for  the  use  of  plaintiff  and  defendant,  to  the 
** humiliation,  disgrace  and  shame  of  the  plaintiff''; 
that  since  the  18th  of  February,  1903,  she  has  had  the 
care,  custody  and  control  over  the  son,  W.  D.  Hamil- 
ton, "and  has  clothed,  fed  and  paid  for  his  educa- 
tion"; that  the  only  amount  which  the  defendant  has 
contributed  for  that  purpose  is  forty-one  dollars  per 
month,  which  was  not  sufficient  and  that  he  has  re- 
fused to  pay  any  more.  It  is  then  alleged  that  the 
defendant  is  the  owner  of  a  large  amount  of  real 
property  which  is  specifically  described  in  the  com- 
plaint ;  that  he  is  also  the  owner  of  personal  property 
which  on  information  and  belief  is  alleged  to  be  of 
the  value  of  $250,000,  all  of  which  has  been  acquired 
since  their  marriage.  The  plaintiff  prays  for  a  de- 
cree for  dissolution  of  the  marriage  contract  and  that 
she  have  "an  undivided  one-third  of  all  real  estate 
owned  by  the  defendant"  and  that  the  court  award 
her  suitable  and  reasonable  alimony  and  such  further 
sum  as  may  be  just  and  necessary  for  the  care  and 
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education  of  the  son  *^' and  equip  him  for  a  business 
career/' 

For  answer  the  defendant  admits  that  he  has  about 
$7,000  in  money  and  $43,000  in  personal  property  and 
is  indebted  in  about  $17,000,  and  that  the  plaintiff 
and  defendant  were  married  and  are  now  husband 
and  wife  as  alleged,  and  the  issue  of  such  marriage, 
and  denies  all  other  material  allegations  of  the  com- 
plaint. As  a  further  and  separate  answer,  the  de- 
fendant alleges  that  he  has  always  '' treated  the 
plaintiff  in  a  kind,  considerate  and  loving  manner" 
and  that  he  has  **  striven  to  the  utmost  of  his  ability 
to  make  her  married  life  happy,  *'  that  prior  to  the 
marriage,  he  had  accumulated  about  $34,000,  and  that 
immediately  after  their  marriage,  out  of  his  savings, 
he  purchased  ground  and  built  and  furnished  a  home 
at  a  cost  of  not  less  than  $6,000;  that  he  soon  com- 
menced the  practice  of  law  in  the  City  of  Astoria, 
and  for  the  first  few  years  had  an  income  which  did 
not  exceed  $100  per  month,  and  from  the  beginning 
he  provided  the  plaintiff  with  servants  in  the  house. 
He  alleges  that  he  went  to  San  Francisco  for  medical 
treatment,  and  that  his  failure  to  return  in  time  and 
to  be  present  during  the  last  sickness  of  the  daughter 
was  upon  account  of  a  delayed  telegram  which  the 
plaintiff  sent  to  the  defendant  and  her  failure  to  an- 
swer a  telegram  which  he  sent  to  her;  that  upon  his 
return  to  Eoseburg  on  February  2,  1903,  the  plaintiff 
refused  to  greet  him  and  left  the  room  and  *' vowed 
she  would  never  live  with  the  defendant  again,  which 
vow  plaintiff  has  kepf ;  that  he  has  **  sought  the  in- 
tervention of  mutual  friends  to  bring  about  a  recon- 
ciliation; that  plaintiff  has  always  and  without  just 
cause  or  reason  refused  a  reconciliation  and  insisted 
on  continuing  said  abandonment  and  the  desertion  of 
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the  defendant  through  all  the  years  since  Febmaryy 
1903,  notwithstanding  which  the  defendant  has  con- 
tinued to  support  and  provide  for  her  and  their 
child";  that  the  son  needs  a  father's  advice  and  that 
he  ^'has  a  deep  affection  for  him  and  a  true  interest 
in  his  welfare;  that  defendant  is  a  fit  and  proper 
person  to  have  his  custody  and  control,  of  which  he 
has  been  wrongfully  deprived  by  the  plaintiff."  The 
defendant  prays  that  the  plaintiff's  suit  be  dismissed 
and  that  he  have  a  decree  against  her  for  an  absolute 
divorce  and  for  the  custody  of  the  son  for  at  least 
half  of  the  time. 

The  reply  denies  all  of  the  material  allegations  of 
the  further  and  separate  answer. 

Upon  such  issues,  testimony  was  taken  in  open 
court  in  May,  1918,  and  in  January,  1919,  the  court 
made  findings  of  fact  in  substance  and  to  the  effect 
that  the  plaintiff  at  all  times  'treated  the  defendant 
in  the  kind  and  loving  manner  as  a  kind  and  loving 
wife  should  treat  her  husband";  that  the  defendant 
in  violation  of  his  marriage  vows,  from  a  period  soon 
after  marriage  and  until  February  18,  1903,  *' treated 
the  plaintiff  in  a  cruel  and  inhuman  manner,  render- 
ing her  life  burdensome,  during  which  time  the  de- 
fendant without  cause  or  provocation  cursed  and 
abused  plaintiff,  rendering  her  life  burdensome." 
Upon  that  date  she  *'was  compelled  to  and  did  leave 
the  defendant,  and  neither  plaintiff  nor  defendant 
have  lived  together  since  that  date."  Since  the  sepa- 
ration, the  plaintiff  has  had  the  custody  and  control 
of  the  son  **and  has  properly  cared  for  and  educated 
him  and  has  been  a  good  mother  to  him."  Findings 
are  also  made  as  to  the  real  property  owned  by  the 
defendant  and  its  value  and  that  he  is  'Hhe  owner  of 
a  large  amount  of  personal  property,  promissory 
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notes,  stocks  and  bonds,  the  value  of  which  being 
diflScult  to  determine/'  As  conclusions  of  law,  the 
court  finds  that  the  plaintiff  is  entitled  to  a  decree  of 
divorce  and  to  the  custody  of  the  minor  son,  and  for 
an  undivided  one-third  interest  in  the  real  property 
and  *'to  a  judgment  against  the  defendant  for  per- 
manent alimony  in  the  sum  of  five  thousand  dollars 
($5,000),' '  and  that  ''she  is  entitled  to  receive  from 
the  defendant,  and  defendant  should  pay  plaintiff,  for 
the  care,  clothing  and  education  of  said  minor  son, 
W.  D.  Hamilton,  issue  of  said  marriage,  the  sum  of 
$50  per  month,  beginning  on  the  first  day  of  January, 
1919,  and  each  and  every  month  thereafter  until  the 
further  order  of  the  court  ia  the  premises,''  and  for 
her  costs  and  disbursements.  Based  upon  such  find- 
ings and  conclusions,  the  court  rendered  a  decree  in 
accord  therewith,  from  which  the  defendant  appeals, 
claiming  that  the  court  erred  in  rendering  such  a  decree 
or  any  part  of  it,  and  ''in  failing  to  find  and  decree 
herein  as  prayed  for  in  the  defendant's  answer  to  the 
amended  complaint  herein,  •  *  in  failing  to  decree 
that  the  defendant  is  entitled  to  the  custody  for  a  fair 
portion  of  the  time  of  the  son,"  and  in  failing  to  dis- 
miss plaintiff's  suit  for  want  of  evidence  to  justify 
a  decree  in  her  favor  in  that  the  decree  is  contrary 
to  the  law  and  the  evidence.  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Veazie,  McCov/rt  d  Veazie,  with  an  oral  argu- 
ment by  Mr.  A.  L.  Veazie. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  G.  C.  Fulton  and  Mr.  A.  G.  Pulton,  with  an  oral 
argument  by  Mr.  A.  C.  Fulton. 
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JOHNS,  J. — Both  parties  are  members  of  promi- 
nent pioneer  families  of  the  state.    The  defendant 
was  a  money-maker  and  at  the  time  of  their  marriage 
had  accumulated  about  $35,000.    His  income  from  his 
law  business  was  not  large  and  from  that  source  it 
ranged  from  $500  to  $1,000  per  annum.    Before  their 
marriage  the  defendant  had  been  a  telegraph  oper- 
ator and  had  acquired  the  habit  of  keeping  an  accu- 
rate and  detailed  account  of  every  dollar  spent  and 
received,   and    was   close   and   penurious   in   money 
matters.    He  paid  all  the  current  monthly  bills.    Al- 
though she  had  credit  at  the  stores,  it  was  because 
she  was  his  wife.    It  was  not  done  by  express  words, 
yet  she  was  made  to  know  that  she  must  be  very  close 
and  economical  in  her  personal  affairs  and  household 
expenses.    This,  within  itself  is  not  a  bad  fault  and 
is  rather  to  be  commended,  but  in  all  such  matters 
her  wishes  were  made  subordinate  to  his  own  and 
everything  was  subject  to  his  final  approval.    She 
had  but  little  personal  money  of  her  own  and  what 
she  did  have  was  mostly  received  in  small  presents 
from  her  parents  or  from  the  sale  of  eggs  and  her 
work  with  the  brush  and  needle.    She  says  he  seldom, 
if  ever,  took  her  anywhere  that  an  admission  fee  was 
charged,  did  not  want  her  to  go,  and  her  clothing 
which  was  purchased  with  his  money  was  very  simple 
and  inexpensive,  and  that  she  was  made  to  know 
and  feel  that  she  had  to  account  to  him  strictly  for 
every  cent  of  money  expended.    There  is  testimony 
tending  to  show  that  upon  the  receipt  of  the  current 
monthly   bills,    there   was   always   fault-finding  and 
criticism  of  the  expenses,  and  at  times  that  he  was 
very  unjust  and  unreasonable  in  such  matters;  in 
other  words,  for  a  man  in  his  financial  condition,  he 
was  very  close,  stingy  and  exacting.    That  although 
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the  plaintiff  was  very  economical,  yet  in  the  matter 
of  household  expenses  she  was  not  permitted  to  have 
an  opinion  or  exercise  her  own  judgment. 

In  January,  1903,  the  defendant  went  from  Astoria 
to  San  Francisco  for  medical  advice  and  the  plaintiff 
with  the  two  children  and  her  mother,  went  with  him 
as  far  as  Boseburg,  where  they  remained  with  his 
brother.  Dr.  Hamilton.    While  there,  the  daughter 
lone  took  sick  and  died  from  the  same  trouble  for 
which  she  had  previously  received  medical  treatment 
in  Astoria.    During  the  sickness  of  the  daughter  and 
realizing  her  serious  condition,  the  plaintiff  wired  the 
defendant:  **Ione  seriously  ill  with  blood  poisoning. 
Come  if  you  can. '  ^    In  response  to  this,  the  defendant 
wired  plaintiff:   **Your  telegram   delayed.    How   is 
lonef    Answer  what  ails  her.^'    Eeceiving  no  answer 
to  this  wire,  the  defendant  sent  the  following  tele- 
gram to  his  brother,  Dr.  Hamilton:  *^ Discharge  still 
declined.    Remaining  almost   imperative.    Spare  no 
expense.    Telegraph  daily*' — in  response  to  which  his 
brother  wired  him  *  *  that  the  child 's  condition  was  not 
improved  and  it  was  better  to  come  immediately." 
The  defendant  then  took  the  first  train  out  of  San 
Francisco  and  arrived  in  Roseburg  on  February  2d, 
2  o'clock  A.  M.,  about  two  hours  after  the  daughter 
had  died.    Upon  his  arrival,  the  plaintiff  refused  to 
greet  him  or  speak  to  him.    About  two  days  after 
this,  the  defendant  went  to  plaintiff's  room,  in  which 
was  her  mother.    Plaintiff  then  had  a  fever  of  lOeS 
and  was  worn  out  and  grieving  from  the  loss  of  the 
daughter  and  was  also  taking  care  of  the  son  who  was 
then  sick.    What  then  happened  is  best  told  in  the 
language  of  Mrs.  Dement,  mother  of  the  plaintiff: 

He  **  commenced  to  find  fault  with  her  about  the 
way  she  telegraphed,  about  the  way  she  worded  her 
telegram  that  she  sent  to  him  when  she  was  trying  to 


412  Hahilton  v.  Hamilton.  [100  Or. 


get  him  home,  and  he  said  he  blamed  her  for  not 
telegraphing,  wording  her  telegram  properly  to  in- 
duce him  to  come  home  and  he  was  very  aiigry  and 
violent  and  abusive,  and  she  undertook  to  tell  him 
just  what  she  said  and  how  she  worded  that  telegram, 
but  he  would  not  listen.  He  stood  there  towering 
over  her  with  his  left  hand  raised,  and  shaking  his 
finger  close  to  her  face  and  saying:  **No,  you  didn't, 
no,  you  didn't,'*  over  and  over  again,  and  would  not 
listen  to  her  at  all;  and  I  was  very  much  excited,  of 
course,  and  I  turned  away  and  started  to  the  other 
side  of  the  room  and  when,  after  I  had  taken  a  few 
steps,  I  heard  a  kind  of  a  shuflSing  sound  and  heard 
Mrs,  Hamilton  say,  **Stop,"  •  •  I  didn't  see  any- 
thing, I  didn't  see  anything  but  that — ^it  was — ^the 
situation  was  extremely  acute  and  I  could  not  stand 
to  look  at  it  and  turned  away  and  started  to  cross 
the  room — ^I  had  to  do  something,  and  I  had  never 
seen  a  man  treat  his  wife  so  abusively  as  he  was 
treating  her  at  that  time,  and  of  course,  I  was  natur- 
ally excited  and  considerably  indignant,  *  •  Oh,  she 
didn  't  do  anything  but  try  to  explain  to  him  what  she 
wrote  in  that  telegram,  and  he  would  not — of  course, 
he  would  not  listen  to  her,  and  he  was  very  violent 
and  abusive  in  his  manner  and  dominated  her  so  that 
she  could  not  do  anything.  She  was  sitting  or  lean- 
ing against  the  table,  and  she  had  her  right  hand 
down  on  the  table  to  support  herself.  She^  was  ill 
at  the  time,  had  a  temperature  of  103  at  the  time  that 
altercation  occurred,  and  she  was  hardly  able  to 
stand  up.  The  doctor  had  told  her  to  go  to  bed  and 
stay  there,  but  her  baby  was  sick  and  she  could  not 
take  care  of  that  baby  and  stay  in  bed  at  the  same 
time,  so  she  did  not  follow  the  doctor's  directions, 
she  wasn't  obeying,  and  I  was  there  trying  to  help 
her." 

1.  That  is  also  the  substance  of  plaintiff's  testimony 
on  that  point.  As  she  said  she  would  do,  previous  to 
the  arrival  of  the  defendant  from  San  Francisco,  the 
plaintiff  there  and  then  left  him  and  they  have  never 
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lived  together  since.  From  Rosebnrg  they  both  re- 
turned to  Astoria  and  the  plaintiff  went  to  the  home 
of  her  parents.  Although  her  telegram  could  have 
been  more  specific,  it  was  sent  by  a  distressed  and 
troubled  wife.  Within  two  days  after  the  death  of 
the  daughter  and  in  the  physical  and  mental  condi- 
tion of  the  wife,  the  defendant  had  no  right  to  go  to 
her  room  and  abuse  and  criticise  her  and  precipitate 
a  family  row  about  the  wording  of  the  telegram. 
Under  the  conditions  then  existing,  that  was  cruel  and 
inhuman  treatment. 

Some  time  after  this  the  defendant  was  in  Port- 
land, and  while  there,  through  an  employment  agency, 
for  the  first  time  met  a  woman  with  a  small  boy  and 
girl,  who  had  recently  been  divorced  by  her  hus- 
band, to  whom  we  shall  hereafter  refer  as  his 
stenographer.  As  a  result  of  negotiations,  the  ste- 
nographer went  to  Astoria  with  her  children  to  and 
in  the  home  of  the  defendant,  which  was  constructed 
soon  after  his  marriage  to  the  plaintiff.  She  did  his 
stenographic  work  in  his  office  and  to  all  intents  and 
purposes  had  charge  of  his  household  affairs  and  for 
a  number  of  years  they  all  lived  together  in  his  home, 
ate  at  the  same  table,  slept  under  the  same  roof. 
The  stenographer  spent  a  portion  of  the  following 
smnmer  in  defendant's  tent  at  Seaside,  where  he 
visited  her  during  week-ends  and  ate  and  slept  in  the 
same  tent.  The  next  summer  he  built  a  cottage 
named  ** Broken  Wing,**  where  the  stenographer 
again  spent  a  portion  of  the  summer  and  the  defend- 
ant made  like  visits  under  the  same  conditions.  During 
all  this  time  the  defendant  bought  all  the  groceries 
and  paid  all  the  household  expenses  for  himself,  the 
stenographer  and  her  children  and  their  visiting 
friends,  for  his  home  at  Astoria  and  the  tent  and 
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cottage  at  Seaside.  This  mode  and  maimer  of  living 
continued  for  several  years,  when  the  stenographer 
moved  to  Portland  and  there  entered  the  employment 
of  a  firm  of  attorneys.  In  a  short  time  the  defend- 
ant also  moved  to  Portland,  where  he  opened  a  law 
office  and  the  stenographer  then  ceased  her  employ- 
ment with  the  firm  and  again  entered  the  employment 
of  the  defendant,  which  continued  for  some  time.  It 
appears  from  their  own  testimony,  that  during  a 
large  portion  of  this  period,  they  were  rooming  in  the 
same  hotel,  and  that,  when  a  change  was  made  by  one, 
it  was  followed  in  a  change  by  the  other  to  the  same 
hotel  and  that  during  some  of  the  time,  the  defend- 
ant took  a  portion  of  his  meals  with  the  stenographer. 
They  both  flatly  deny  that  there  was  ever  any  adul- 
tery between  them  and  testify  that  in  their  relations 
there  was  nothing  improper,  and  that  in  all  things 
he  was  a  perfect  gentleman  and  that  she  was  a  per- 
fect lady.  Yet  it  must  be  conceded,  and  upon  that 
point  their  own  testimony  is  conclusive,  that  covering 
a  period  of  a  long  number  of  years  the  defendant  had 
both  the  *Hime''  and  the  ** place"  and  that  by  every 
law  of  human  nature,  it  is  very  suspicious  that  he  had 
the  **girl."  Although  such  actions  and  conduct  may 
not  be  sufficient  evidence  of  adultery,  yet  when  done 
and  committed  in  the  ssone  city  where  the  plaintiff 
and  her  family  resided  and  in  the  same  house  which 
was  built  as  a  home  for  the  plaintiff,  with  all  the 
surrounding  facts  and  circumstances,  such  things 
would  tend  to  bring  humiliation,  shame  and  disgrace 
upon  the  plaintiff  and  are  strong  evidence  of  cruel 
and  inhuman  treatment.  Again,  the  evidence  tends  to 
show  that  the  defendant  told  his  little  son  in  the  pres- 
ence of  his  wife  that  if  he  did  not  desert  his  mother 

he  would  disinherit  him.    Much  more  could  be  said, 
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but  it  is  uimecessary  to  this  opinion.  It  is  fair  to  say 
that  appellant's  attorneys  have  filed  a  very  able  and 
exhaustive  brief  in  which  they  have  made  a  critical 
analysis  of  the  evidence. 

2,  3.  The  testimony  was  taken  in  open  couii;  and  in 
some  of  it  there  is  a  sharp  conflict.  The  trial  judge 
saw  and  heard  the  witnesses  testify  and  had  more  or 
less  personal  knowledge  of  them.  The  defendant 
is  an  attorney  of  that  court  and  of  this  court.  The 
record  is  conclusive  that  the  plaintiff  is  a  pure,  gen- 
tle and  refined  woman,  and  that  she  was  a  good  smd 
faithful  wife.  Under  the  surrounding  circumstances, 
the  findings  of  the  lower  court  as  to  questions  of  fact 
are  entitled  to  some  weight.  By  its  decree  the  plain- 
tiff has  the  absolute  custody  and  control  of  the  minor 
son,  who  is  now  about  eighteen  years  of  age,  but  no 
provision  is  made  for  the  father  to  visit  the  son  or 
the  son  to  visit  the  father.  In  that  respect,  it  should 
be  modified  so  that  the  father  at  reasonable  times 
shall  have  the  legal  right  to  visit  the  son,  and  in  his 
reasonable  discretion,  the  son  shall  have  the  right  to 
visit  the  father.  If  the  parties  here  cannot  work  out 
and  agree  as  to  what  is  fair  and  right  in  such  matters, 
upon  notice,  either  may  apply  to  the  lower  court  for 
a  more  specific  decree  in  that  particular.  In  all  other 
respects,  including  costs  and  disbursements,  the  de- 
cree is  affirmed.        Affirmed.    Rbhbabing  Denied. 

BuBNBTT,  C  J.,  and  Haems  and  Benson^  JJ.,  con- 
cur. 
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Argued  Mftrch  11,  reyersed  April  12,  rehearing  denied  May  17,  1921. 

SALQXnST   V.   OREGON   FIRE   RELIEF   ASSN. 

(197  Pac.  312.) 

lawnrmf    Imroranc<  Ckmtract  nmst  bo  in  Wilting  Under  Btaint*. 

1.  Seetion  6457,  Or.  L.,  forbidding  the  issuance  or  renewal  of 
insurance  policies  which  do  not  contain  the  conditions  therein  pre- 
scribed to  be  stated  on  page  2  of  the  policy,  in  effect  requires  the 
policy  to  be  in  writing,  and  prohibits  oral  contracts  of  insurance. 

Ingqjrance    Authority  of  Agent  Who  Ezocnted  Senewal  must  be  in 
WUtlng. 

'  2.  The  requirement  of  Section  6457,  Or.  L.,  that  an  insurance  pol- 
icy shall  specify  that  in  any  matter  relating  to  the  insurance  no  per- 
son, unless  duly  authorized  in  writing,  shall  be  deemed  the  agent  of 
the  company,  a  renewal  of  a  yalid  existing  policy  made  by  an  agent 
is  not  binding  on  the  company,  unless  it  is  shown  that  the  agent  was 
authorized  in  writing  to  renew  the  insurance. 

Iiumrance—Answw  InadTertantly  Admitting  Agency  ia  not  ^Appoint- 
meat  in  Writing." 

9.  An  answer  by  an  insurance  company  admitting  that  the  agent 
whom  plaintiff  alleged  renewed  her  policy  was  authorized  to  solicit 
insurance  for  the  company,  which  was  subsequently  withdrawn  as  hav- 
ing been  filed  under  a  wrong  conception  of  the  facts,  is  not  the  writ- 
ten authority  of  the  agent  to  bind  the  company  required  by  the 
statute. 

Insnraac*— Agent  to  Solicit  has  no  Authority  to  Bind  Oompaiiy. 

4.  Authority  of  an  agent  to  solicit  insurance  confers  no  power 
upon  the  agent  to  write  insurance  which  shall  bind  the  company,  es- 
pecially where  the  policy  which  insured  claimed  the  agent  renewed 
stipulated  that  the  liability  of  insurer  should  not  commence  until 
the  application  was  approved  by  the  home  office. 

Inmranco— Agency  cannot  be  ProTOd  by  Holding  Ont. 

5.  Under  Section  6457,  Or.  L.,  requiring  an  agent  to  be  authorized 
in  writing  to  bind  an  insurance  company,  the  authority  of  an  agent 
cannot  be  proved  by  evidence  that  the  company  held  him  out  as  its 
agent. 

Insurance — ^Evidence  of  Benewal  of  Expired  Policy  Before  Fire  Oc- 
enrrad  Held  Inanfflcient  to  go  to  Jtaj. 

6.  Where  the  written  insurance  policy  had  expired  before  the 
fire  occurred,  evidence  that  one  who  had  been  previously  authorized 
to  solicit  insurance  for  the  company  had  agreed  to  renew  the  policy 
when  it  expired,  but  that  his  agency  had  been  terminated  before  the 

1.  Construction  of  clause  in  standard  policy  providing  that  insur- 
ance agent  must  have  written  authority,  see  note  in  Ann.  Oa&  19120^ 
867. 
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poliey  expired,  and  no  new  policy  was  ever  issued,  nor  was  the 
renewal  premium  paid,  does  not  warrant  the  jury  in  finding  that  the 
company  had  renewed  the  policy,  so  that  it  was  error  to  denj  a 
motion  for  nonsuit. 

Prom  Multnomah:  John  P.  Kavanaugh,  Judge. 

Department  2. 

It  is  admitted  that  the  defendant  at  all  the  dates 
mentioned  in  the  pleadings  was  and  is  a  mutual  fire 
insurance  association,  incorporated  as  such  under  the 
laws  of  Oregon  and  duly  authorized  to  write  fire  in- 
surance for  its  members  only,  in  accordance  with  the 
mutual  insurance  laws  of  the  State  of  Oregon.  It  is 
said  in  the  complaint  that  before  the  commencement 
of  the  suit,  for  about  eleven  years,  the  defendant  had 
maintained  John  Brown  as  its  local  agent  at  Gresham, 
to  represent  it  in  soliciting  insurance  and  binding  the 
defendant  to  ** contracts  of  insurance*^  on  property 
within  the  territory  of  the  agency,  during  which 
period  *  *  plaintiff  had  made  and  entered  into  contracts 
of  insurance  with  Brown  as  agent  of  the  defendant ' ' ; 
that  the  defendant,  through  said  agency,  **  issued  a 
five  year  policy  of  insurance'*  and  afterwards  issued 
policy  No.  178,862,  attached  to  and  made  part  of  the 
complaint,  and  which  by  its  terms  expired  January  27, 
1918;  that  the  plaintiff*  had  no  knowledge  of  the  ter- 
mination of  Brown's  agency  and  on  November  20, 
1917,  believed  that  he  had  full  power  to  make  ''con- 
tracts of  fire  insurance''  on  behalf  of  defendant.  It 
is  stated  that  on  November  20,  1917,  before  the  ex- 
piration of  the  three  year  policy  No.  178,862,  the  de- 
fendant, through  Brown,  agreed  to  renew  the  same, 
and  reinsure  the  property  therein  described  from  the 
date  of  the  expiration  of  the  policy  already  quoted; 
''that  it  was  then  and  there  agreed  by  and  between 
plaintiff  and  defendant  that  defendant  would  write 

100  Or.— 2T 
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and  deliver  to  plaintiff  a  contract  of  insurance  as  evi- 
dence of  the  said  oral  contract  of  insurance,  without 
anything  further  to  be  said  or  done  on  the  part  of 
plaintiff,  the  same  to  be  in  effect  from  and  after 
January  27,  1918,  at  noon  for  a  period  of  three 
years  * ' ;  and  ^  ^  that  then  and  there,  to  wit,  on  or  about 
November  20, 1917,  the  plaintiff  accepted  the  terms  of 
the  aforesaid  renewal  of  said  contract  and  then  and 
thereafter  performed  all  the  conditions  of  the  said 
contract  on  her  part  to  be  performed.*' 

It  is  alleged  that  the  property  described  was  de- 
stroyed by  fire  on  March  31,  1918,  being  at  that  time 
and  at  the  time  of  making  the  renewal  contract,  the 
property  of  the  plaintiff.  Notification  of  loss  is 
pleaded,  as  well  as  failure  and  neglect  of  the  defend- 
ant to  deliver  the  policy.  The  complaint  avers  that 
on  January  15,  1918,  the  defendant  revoked  Brown  *s 
agency  and  on  January  21st  wrote  the  plaintiff  that 
R.  R.  Quick  was  taking  the  place  of  Brown  as  its 
agent ;  that  on  January  26,  1918,  the  plaintiff  went  to 
Portland  to  pay  her  premium  to  Quick,  but  was  un- 
able to  find  him;  that  after  the  fire  she  tendered  the 
premium  to  one  Cleveland,  who  had  been  appointed 
agent  of  the  defendant. 

The  former  policy,  which  expired  January  27,  1918, 
was  of  the  standard  form  for  mutual  insurance  com- 
panies and  contained  this  provision: 

**  Section  8.  In  any  matter  relating  to  this  insur- 
ance no  person,  unless  duly  authorized  in  writing, 
shall  be  deemed  the  agent  of  this  company. 

**This  policy  may,  by  renewal,  be  continued  under 
the  original  stipulations,  in  consideration  of  premiums 
for  the  renewed  term.  •  •  '' 

It  is  also  said  in  the  policy  already  mentioned 
that— 
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**  Application  for  membership  and  insurance  must 
be  made  upon  such  forms  as  the  association  may  fur- 
nish, giving  a  complete  description  of  the  property 
to  be  insured,  and  signed  by  the  applicant;  and  the 
liability  of  this  association  to  the  payment  of  losses 
by  fire  to  any  party  shall  not  commence  until  such 
party's  application  for  insurance  and  membership  is 
received  and  approved  by  the  home  office,  but  this 
rule  of  liability  may  be  varied  by  the  agent  in  case  of 
emergency,  under  instructions  from  the  association." 

The  answer  admits  the  issuance  of  the  policy  No. 
178,862,  expiring  January  27,  1918.  The  remainder 
of  the  complaint  is  traversed.  For  its  first  separate 
answer  the  defendant  pleads  its  by-laws  to  the  eflFect 
that  its  liability  shall  not  commence  until  the  party's 
application  for  insurance  and  membership  is  received 
and  approved  by  the  home  office,  and  states  that  the 
plaintiff  never  made  any  application,  and  none  was 
ever  received  from  her  by  the  defendant.  A  second 
separate  defense  is  to  the  effect  that  the  plaintiff 
did  not  pay  the  premium,  and  that  the  by-laws  pro- 
vide that  the  association  shall  not  be  liable  for  any 
loss  that  may  occur  to  property  covered  by  a  certifi- 
cate upon  which  any  premium  is  delinquent.  There 
are  other  defenses  not  necessary  to  be  considered. 
Those  noted  were  traversed  by  the  reply.  A  jury 
trial,  at  which  the  defendant  unsuccessfully  moved 
for  nonsuit  and  offered  no  evidence,  resulted  in  a 
verdict  and  judgment  for  the  plaintiff.  Certain  ob- 
jections to  instructions  and  refusals  to  charge  the 
jury  are  raised  by  the  record.  From  a  judgment  for 
the  plaintiff  the  defendant  appeals.  Ebvebsed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Hewitt  S  Sox,  with  an  oral  argument  by  Mr. 
Henry  H.  Hewitt. 


• 

420  Salquist  v.  Oregon  Fire  Relief  Assn.    [100  Or. 


For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  MUo  G.  King. 

BURNETT,  C.  J.— To  sustain  her  allegations  of 
the  agency  of  Brown,  the  plaintiff  offered,  and  over 
the  objections  of  the  defendant  there  was  received, 
evidence  of  the  acts  and  statements  of  Brown,  but 
no  writing  creating  his  authority.  The  effort  of  the 
complaint  is  to  recover  upon  an  oral  contract  of  insur- 
ance. Throughout  the  pleading  the  matter  is  spoken 
of  as  a  ** contract  of  insurance." 

1.  It  is  said  in  Section  6457,  Or.  L.,  that — 

''From  and  after  the  first  day  of  September,  1911, 
no  fire  insurance  company,  corporation  or  association, 
their  officers  or  agents,  shall  make,  issue,  use,  or  de- 
liver for  use,  any  fire  insurance  policy,  or  renewal  of 
any  fire  policy  on  property  in  this  state,  other  than  as 
shall  conform  to  the  following  conditions,  which  con- 
ditions shall  be  contained  upon  page  two  of  such 
policy  of  insurance  and  which  shall  form  a  portion 
of  the  contract  between  such  insurer  and  insured,  and 
which  shaU  read  as  follows'': 

Then  comes  the  schedule  of  conditions  which  are 
required  to  be  made  part  of  every  policy;  among 
others,  those  already  quoted  from  the  policy  of  which 
the  policy  sued  upon  was  to  be  the  renewal.  Under 
this  statute  it  could  not  be  lawfully  within  the  con- 
templation of  the  parties  that  any  liability  should 
inure  against  the  defendant  except  upon  a  contract 
such  as  the  law  prescribes.  In  other  words,  requir- 
ing as  it  does,  that  any  policy,  whether  original  or  a 
renewal,  shall  contain  the  statutory  conditions,  the 
enactment  in  question  prescribes  an  exclusive  evi- 
dence of  contract,  analogous  to  such  enactments  as 
the  statute  of  frauds.  Oral  contracts  of  insurance 
are  impossible  under  our  statute. 
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2.  It  is  argued  that  the  requirements  of  the  act 
specifying  that  *'*in  any  matter  relating  to  this  insur- 
ance no  person,  unless  duly  authorized  in  writing, 
shall  be  deemed  the  agent  of  this  company,''  applied 
only  to  the  former  policy  expiring  January  27,  1918. 
The  renewal  of  the  insurance  effected  by  the  former 
policy  was  certainly  a  matter  relating  to  that  insur- 
ance, which  in  that  view  of  the  case  would  make 
effective  the  requirement  of  writing  as  a  proof  of 
agency.  Conceding,  but  not  admitting,  that  the  con- 
dition in  that  policy  related  only  to  itself,  yet  any 
policy  lawfully  issued  would  require  the  same  thing 
in  obedience  to  the  statute.  The  deduction  is  that,  if 
anyone  assuming  to  act  for  an  insurance  company  in 
this  state,  undertakes  to  effect  insurance,  his  author- 
ity to  do  so  must  be  in  writing.  Ignorance  of  the 
law  excuses  no  one.  The  statute  in  question  by  force 
of  its  terms  is  written  into  every  policy  issued  or  to 
be  issued  while  the  statute  stands.  No  writing  what- 
ever conferring  any  authority  upon  Brown,  upon 
whose  conduct  the  plaintiff  relies,  was  offered  in  evi- 
dence. At  the  trial,  the  plaintiff  contented  herself, 
over  the  objection  and  exception  of  the  defendant, 
with  offering  the  acts  and  declarations  of  Brown  to 
charge  the  company.  No  evidence  whatever  was 
given  that  the  defendant  knew  anything  about  the 
conduct  of  Brown. 

3,  4.  By  an  answer  interposed  in  some  former  liti- 
gation of  the  dispute  between  the  parties  in  this 
matter,  the  defendant  admitted  that  Brown  was  au- 
thorized to  solicit  insurance.  This,  however,  was 
explained  by  the  attorney  who  drew  the  pleadings  to 
have  been  inserted  under  a  wrong  conception  of  the 
facts,  and  was  afterwards  withdrawn  by  amendment. 
But  this  is  not  the  writing  contemplated  by  the  stat- 
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ute,  and  even  if  it  were,  authority  to  solicit  insurance 
confers  no  power  upon  the  agent  to  write  insurance 
to  bind  the  company.  Indeed,  the  very  policy  which 
the  plaintiff  had  and  which  she  sought  to  renew  con- 
tains the  provision  that  the  liability  of  the  association 
shall  not  commence  *' until  such  party  *8  application 
for  insurance  and  membership  is  received  and  ap- 
proved by  the  home  office.*'  It  is  true,  the  liability 
may  be  varied  by  the  agent  in  cases  of  emergency, 
but  then  only  *' under  instructions  from  the  associa- 
tion."   No  such  instructions  appear  in  the  record. 

5.  It  is  argued  that  agency  can  be  proved  in  such 
mstances  by  the  defendant's  holding  out  the  indi- 
vidual in  question  as  its  agent.  This  is  directly  in 
the  face  of  the  statute,  which  requires  the  agent's 
authority  to  appear  in  writing.  Besides,  there  is  no 
evidence  whatever  that  the  defendant  held  out  Brown 
as  its  agent  at  the  time  he  is  said  to  have  made  the 
contract,  or  that  at  any  time  it  held  him  out  as  author- 
ized to  do  more  than  solicit  applications  to  be  for- 
warded to  the  home  office  for  approval.  As  said  by 
Mr.  Justice  Ramsey,  in  Oatman  v.  Bankers'  Fire  Re- 
lief Assn.,  66  Or.  388  (133  Pac.  1183,  134  Pac.  1033) : 

**The  rules  relevant  to  questions  of  waiver  prior 
to  the  enactment  of  the  standard  policy  law  do  not 
apply  now.  So  far  as  this  statute  is  inconsistent 
with  the  common  law,  it  supersedes  it. 

*'It  is  the  duty  of  the  courts  to  give  effect  to  the 
statute,  and  not  to  nullify  its  requirements.  This 
statute  not  only  imposes  a  penalty  on  insurance  com- 
panies for  noncompliance  with  its  terms,  but  it  de- 
clares in  express  terms  that  if  the  condition  quoted, 
supra,  is  not  complied  with,  the  policy  is  void." 

Before  the  enactment  of  the  standard  policy  law, 
the  courts  went  to  extremes  in  charging  an  insurance 
company  upon  the  acts  and  declarations  of  anybody 
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who  so  much  as  had  the  smell  of  agency  upon  his 
garments,  however  or  whenever  or  for  whatever  ac- 
quired. But  the  statute  has  superseded  such  decisions 
and  has  fixed  a  standard  to  which  all  must  conform, 
if  they  would  impose  liability  upon  an  insurance  con- 
cern. The  extent  of  the  authority  of  a  mere  solicitor 
for  business  which  must  be  confirmed  at  the  home 
office  of  a  corporation  is  discussed  by  Mr.  Justice 
Johns,  in  Bagot  v.  Inter-Mountain  Milling  Co,,  100 
Or.  127  (196  Pac.  824).  In  the  instant  case  there  is 
the  express  condition  appearing  in  the  record,  that 
liability  shall  not  accrue  until  an  application  is  re- 
ceived and  approved  by  the  home  office. 

6.  The  plaintiff  alleges  that  she  performed  her  part 
of  the  contract.  One  of  these  requirements  was  to 
pay  the  premium.  This  she  did  not  do.  She  said 
in  her  testimony  that  she  offered  to  pay  John  Brown 
two  days  before  the  expiration  of  the  former  policy, 
when  he  told  her  that  he  was  not  the  agent.  She 
says,  '*!  offered  him  the  money  and  he  said  he  was 
no  agenf  She  says  she  went  to  the  office  of  Quick, 
another  agent,  some  day  in  February,  but  did  not 
find  him.  So  far  as  that  is  concerned,  the  company 
was  not  obliged  to  renew  her  insurance.  In  the  whole 
record  there  is  no  situation  disclosed  where  either 
party  could  have  sued  the  other,  the  defendant  to 
recover  the  premium,  or  the  plaintiff  to  compel  the 
issuance  of  a  policy.  All  that  the  testimony  discloses 
is  that  there  were  negotiations  irrespective  of  any 
authority  of  the  supposed  agent,  but  which  did  not 
culminate  in  an  agreement 

The  Circuit  Court  was  in  error  in  not  allowing  the 
defendant 's  motion  for  a  nonsuit. 

The  judgment  is  reversed. 

Bbvbbsed.    Beheabinq  Denied. 

Bean,  Johns  and  Brown,  JJ.,  concur. 
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Argaed  Mareb  IS,  revenad  and  decree  entered  April  10,  rehearing 

denied  May  17,  1921. 

SOUTHEEN  OREGON  CO.  v.  GAGE,  Sheriff. 

(197  Pae.  276.) 

I>epoalti  in  Ooort— Monagr  Paid  into  Court  Paidliig  Utigation  not  a 
^OonntF  Fond"  Within  Statota  Baqniring  Depogitaitea  of  County 
Fonda  to  Pay  Intareet  Thereon. 

1.  Money  deposited  into  the  Cireuit  Court  pending  litigation  and 
deposited  by  county  treasurer  in  a  bank  constituting  a  county  deposi- 
tary held  not  a  "county  fund"  within  Laws  of  1913,  page  515,  re- 
quiring depositaries  for  county  funds  to  pay  interest  thereon  in  view 
of  Section  5. 

Paymant  — Payment  of  Xntereat  H«ld  Volnntary,  and  not  Under 


2.  Bank  in  which  county  treasurer  had  deposited  funds  could  not 
recover  interest  paid  on  money  deposited  by  county  treasurer,  but 
which  was  not  a  county  fund  under  Laws  of  1913,  page  515,  requiring 
depositaries  for  county  funds  to  pay  interest  thereon,  though  payment 
was  made  on  treasurer's  threat  to  withdraw  deposits  from  such  bank 
on  the  bank's  refusal  to  pay  interest;  such  payment  of  interest  having 
been  voluntary,  and  not  under  duress. 

Depositaries— Interest  on  Fund  Iioaned  by  Private  Depositary  Belongs 
to  PrincipaL 

3.  If  a  private  depositary  loans  the  money  of  its  principal  and 
acquires  interest  on  it,  the  interest  belongs  to  the  owner  of  the  fund. 

Deposits  in  Court — ^Interest  on  Money  Paid  into  Court  Pending  Liti- 
gation Paid  by  County  Depositary  Belongs  to  Owner  of  Fond,  and 
not  County. 

4.  Where  depositary  of  county  funds  paid  interest  on  money 
deposited  into  Circuit  Court  pending  litigation,  the  owner  of  the 
fund,  and  not  the  county,  was  entitled  to  such  interest. 

.From  Coos:  Gbobgb  F.  Skipwobth,  Judge. 

Department  L 

At  the  time  of  the  transactions  from  which  this 
litigation  resulted,  the  defendant  Gage  was  sheriff 
of  Coos  County,  Oregon.  His  successor  was  substi- 
tuted as  a  defendant,  but  the  case  will  be  treated 
under  the  original  name.  In  brief,  there  was  litiga- 
tion between  the  plaintiff  and  the  tax  collector  of 

4.  Bight  to  interest  on  deposit  of  money  in  courts  see  note  in  Ann, 
Cas.  1912B,  1005. 
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Coos  County,  relating  to  the  collection  of  taxes  al- 
leged to  be  due  on  real  property  claimed  to  be  owned 
by  the  Southern  Oregon  Company.  Without  going 
into  the  details  of  the  title  to  the  land,  it  is  suflScient 
to  say  that  pending  that  litigation  the  Southern  Ore- 
gon Company,  equipped  with  money  furnished  to  it 
by  the  Menasha  Woodenware  Company,  deposited  in 
the  Circuit  Court  the  following  sums,  at  the  dates 
here  named :  August  29, 1912,  $75,000 ;  March  15, 1913, 
$24,752.62;  March  31,  1914,  $38,863.26;  March  27, 
1915,  $18,309.07 ;  total,  $156,924.95.  Of  these  amounts, 
the  first  and  fourth,  aggregating  $93,309.07,  were 
afterwards  deposited  with  the  First  National  Bank 
of  Coos  Bay ;  and.  the  second  and  third,  amounting  to 
$63,615.88,  with  the  Flanagan  &  Bennett  Bank.  Mean- 
while there  was  enacted  by  the  legislative  assembly 
the  statute  of  February  27,  1913  (Laws  1913,  Chap. 
273,  p.  515),  entitled: 

"An  act  to  secure  to  the  several  counties  of  the 
State  of  Oregon,  interest  on  county  money,  to  provide 
for  depositaries  for  county  funds,  and  defining  the 
duties  of  the  county  treasurer  thereto,  describing  the 
security  to  be  given  and  providing  for  the  approval 
thereof,  providing  for  the  payment  of  funds  held  in 
trust  by  other  public  officers  to  the  state  and  provid- 
ing penalties  for  the  violation  of  this  act.'' 

Conceiving  that  these  moneys  which  had  been  paid 
into  court  pendente  lite  came  within  the  operation  of 
that  act,  the  county  treasurer  of  Coos  County,  having 
deposited  the  amounts  stated  with  the  First  National 
Bank  of  Coos  Bay,  afterwards  demanded  of  that  bank 
that  it  pay  interest  on  the  same  to  the  county  at  the 
rate  of  2  per  cent  per  annum.  The  representative  of 
the  bank  protested  against  that  demand,  pointing  out 
that  such  funds  were  not  county  money  and  were 
not  subject  to  the  payment  of  interest.    There  is  tes- 


426  Southern  Obegon  Ck).  v.  Gage.  [100  Or. 

timony  to  the  effect  that  the  treasurer  was  insistent 
in  his  demand  for  interest  and  threatened  that  in  ' 
default  of  payment  thereof  he  would  withdraw  the 
fund  from  the  bank  and  would  institute  legal  proceed- 
ings to  compel  the  payment  of  accrued  interest.  The 
First  National  Bank,  however,  paid  to  the  county 
treasurer  interest  at  2  per  cent  per  annum  from  time 
to  time  until  December  31,  1915,  when  it  totaled 
$3,792.83,  and  then  refused  to  pay  any  further  inter- 
est on  those  deposits.  It  appears  that  each  of  the 
banks  was  a  qualified  depositary  under  the  statute 
mentioned. 

The  result  of  the  main  litigation  was  that  the  origi- 
nal deposits  were  returned  to  the  Menasha  Wooden- 
ware  Company,  which  had  actually  furnished  the 
money  and  which  took  an  assignment  of  its  claim  from 
the  Southern  Oregon  Company.  The  matter  of  the 
interest  was  reserved  by  the  court  for  further  con- 
sideration, and  after  hearing  the  parties  an  order 
was  entered  returning  to  the  First  National  Bank  the 
money  it  had  paid  as  interest.  From  this  order  the 
Menasha  Woodenware  Company  appealed. 

Bevebsed.    Degree  Entebed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  John  G.  Mullen  and  Messrs.  Dolph,  Mallory, 
Simon  S  Gearin,  with  oral  arguments  by  Mr.  MuUen 
and  Mr.  John  M.  Gearin. 

For  respondent,  First  Nat.  Bank  of  Coos  Bay,  there 
was  a  brief  and  an  oral  argument  by  Mr.  W.  U. 
Douglas. 

For  respondent.  Southern  Oregon  Company,  there 
was  a  brief  prepared  and  submitted  by  Mr.  Hall  S. 
Lusk, 
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For  respondents,  Coos  County,  Alfred  Johnson, 
Jr.,  Sheriff,  substituted  for  W.  W.  Gage,  Sheriff, 
L.  W.  Oddy,  County  Clerk,  and  T.  M.  Dimmick, 
County  Treasurer,  there  was  a  brief  submitted .  by 
Mr.  John  F.  Hall. 

BUENETT,  C.  J.— Both  parties  agree  that  formal 
pleadings  in  such  a  matter  are  unnecessary,  citing  18 
C.  J.  799,  §  56.  It  would  seem  that  since  the  fund  is 
in  possession  of  the  court,  and  the  principles  upon 
which  it  was  agreed  to  be  disposed  of  were  settled 
by  the  litigation  in  which  it  was  deposited,  the  mere 
distribution  of  the  fund  is  settled  summarily  as  a 
matter  of  procedure,  so  that  it  is  not  necessary  to 
formulate  ancillary  issues  with  the  same  strictness  as 
in  an  original  suit. 

1.  It  is  plain  that  the  money  deposited  was  not  a 
county  fund.  The  act  in  question  provides  for  the 
designation  of  county  depositaries,  requiring  security 
for  the  protection  of  the  county,  and  says  that  the 
county  treasurer  shall  deposit  and  at  all  times  keep 
on  deposit  in  the  county  depositaries  all  money  of  the 
county  coming  into  his  hands ;  that  it  shall  be  subject 
to  the  treasurer's  check;  and  that  interest  thereon 
shall  be  paid  on  the  daily  average  deposits  of  county 
money,  to  be  calculated  at  the  rate  of  two  per  cent 
per  annum  at  the  end  of  each  month.  Section  5 
reads  in  part  as  follows : 

**It  shall  be  the  duty  of  all  public  officers  excepting 
clerks  of  school  districts,  having  and  holding  in  their 
possession  or  custody,  public  funds  or  money  in  trust 
for  any  person,  by  virtue  of  their  office,  or  any  money 
held  in  custodia  legis^  to,  as  soon  as  practicable,  pay 
the  same  over  to  the  county  treasurer,  if  the  same 
be  held  by  a  county  officer,  or  to  the  state  treasurer, 
if  the  same  be  held  by  a  state  officer.  •  •  All  moneys 
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so  paid  over  to  the  county  treasurer,  as  af  oresaid,  or 
to  the  state  treasurer,  as  the  case  may  be,  shall  be 
paid  out  by  the  state  treasurer,  or  by  the  county 
treasurer,  as  the  case  may  be,  in  accordance  with  the 
order  of  the  court  if  said  money  is  held  in  custodia 
legis,  or  to  the  persons  to  whom  said  money  properly 
belongs,  if  otherwise  held.** 

As  the  fund  in  question  was  not  county  money, 
there  was  no  right  on  the  part  of  the  treasurer  to 
exact  interest  thereon,  and  no  cause  of  action  existed 
in  behalf  of  the  treasurer  or  of  the  county  to  compel 
the  bank  to  pay  such  interest.  On  the  other  hand,  the 
record  shows  that  the  bank  had  knowledge  of  all 
the  facts  in  the  case,  and  its  counsel,  who  part  of  the 
time  acted  as  manager  of  the  bank,  argued  with  the 
treasurer  that  the  funds  in  question  were  not  subject 
to  interest.  It  is  claimed,  however,  that  the  threat 
to  sue  for  the  interest  amounted  to  coercion  of  the 
bank,  so  that,  having  paid  the  same  under  such  duress, 
the  bank  is  entitled  to  recover  it  from  the  county,  as 
there  is  no  dispute  that  the  county  treasurer  turned 
the  interest  collected  into  the  county  fund  and  applied 
it  to  the  payment  of  warrants  drawn  against  the 
county  funds. 

What  constitutes  sufficient  duress  to  authorize  the 
recovery  of  money  paid  under  its  influence  is  a  diffi- 
cult question.  The  issue  is  affected  by  the  disposition 
and  capacities  of  the  parties.  Many  instances  are 
cited  where  a  mere  threat  to  sue  somebody  who  was 
of  weak  mind  and  easily  influenced  constituted  such 
duress.  The  principle  is  thus  stated  in  Lehigh  Coal 
£  Nav.  Co.  V.  Brovm,  100  Pa.  St.  338 : 

' '  It  may  be  said  in  general  that  there  must  be  some 
actual  or  threatened  exercise  of  power  *  *  possessed 
by  the  party  exacting  or  receiving  the  payment,  from 
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which  the  latter  has  no  other  means  of  immediate 
relief. ' ' 

In  Lipmanj  Wolfe  <&  Co.  v.  Phoenix  Assur.  Co.^  258 
Fed.  544  (169  C.  C.  A.  484),  cited  by  counsel  for  the 
bank,  it  is  said: 

*  *  One  cannot  recover  money  voluntarily  paid  with  a 
full  knowledge  of  all  the  facts,  although  no  obliga- 
tion to  pay  existed,  but  money  may  be  recovered 
where  paid  under  circumstances  of  fraud,  misrepre- 
sentation, and  threats  amounting  to  a  duress  which 
prevents  the  free  exercise  of  the  will,  or  where  it  is 
paid  on  a  wrongful  demand,  to  save  the  party  paying 
from  some  great  or  irreparable  mischief  or  damage 
from  which  he  could  not  otherwise  be  saved,  and  while 
money  paid  under  apprehension,  or  induced  by 
threats  of  suits  or  actions,  is  not  in  general  paid 
under  such  duress  as  to  make  the  payment  compul- 
sory, such  threats  may,  in  connection  with  other  cir- 
cumstances, such  as  the  inexperience  of  the  person 
threatened,  or  the  peril  to  which  his  business  is  ex- 
posed, if  the  threats  are  carried  out,  constitute  such 
duress  that  money  paid  under  the  influence  thereof 
may  be  recovered  as  for  money  had  and  received" — 
citing  autiiorities. 

In  that  case  the  plaintiffs  claimed  to  have  suffered 
a  fire  loss,  and  collected  on  the  defendant's  insurance 
policy  upwards  of  $5,000.  The  inunediate  managers 
of  the  firm  were  young  men  and  inexperienced,  and 
their  anxiety  to  protect  the  good  name  of  the  concern 
which  had  been  founded  by  their  father  and  another 
who  was  absent  from  the  state,  was  alleged  to  have 
paralyzed  their  business  judgment,  so  that  they  were 
incapable  of  withstanding  the  compulsion  exercised 
upon  them  by  the  defendant  and  a  committee  of 
underwriters,  and  under  such  circumstances  they  re- 
turned the  money  collected  on  the  policy.  It  was 
stated   that   a   certain   committee   representing   the 
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defendant  and  some  forty  other  insurance  companies 
threatened  to  publish  charges  against  the  firm  that  it 
had  acquired  the  money  fraudulently,  without  any 
real  or  actual  injury  to  the  property  insured,  and, 
with  a  design  to  injure  the  financial  credit  of  the 
plaintiffs,  canceled  $100,000  of  insurance  which  the 
latter  had  effected  on  their  stock  of  goods.  The 
District  Court  sustained  a  demurrer  to  the  complaint, 
but  the  Circuit  Court  of  Appeals  reversed  it  and 
remanded  the  cause  for  a  new  trial.  Some  of  the 
precedents  cited  are  as  follows :  Carew  v.  Rutherford, 
106  Mass.  1  (80  Am.  Eep.  287),  was  a  case  where  the 
plaintiff,  a  contractor  for  stonework,  had  in  his  em- 
ploy certain  skilled  stonecutters,  who  became  offended 
because  he  had  sent  a  part  of  the  work  to  New  York 
for  execution,  and  demanded  of  him  that  he  pay  into 
their  union  $500,  in  default  of  which  they  would  strike 
and  endeavor  to  prevent  his  getting  anybody  to  take 
their  places.  They  did  strike  on  his  refusal  to  pay,  but 
finally,  under  this  compulsion  and  finding  that  he  could 
not  procure  skilled  labor  to  complete  his  contract,  the 
plaintiff  paid  the  money.  Afterwards,  he  was  per- 
mitted to  recover  it,  because  it  was  paid  under  com- 
pulsion of  threats  to  bring  upon  him  great  financial 
embarrassment.  In  Guetskow  Bros.  Co.  v.  Breese, 
96  Wis.  591  (72  N.  W.  45,  65  Am.  St.  Rep.  83),  the 
plaintiffs  could  not  collect  some  insurance  due  them 
unless  the  defendants  joined  in  proof  of  loss  and 
indorsed  the  draft  given  in  payment.  The  latter 
refused  to  do  this  unless  the  plaintiffs  paid  an  un- 
founded claim  of  the  defendants.  The  plaintiffs  were 
in  trying  need  of  the  funds  with  which  to  resume 
business,  and  faced  the  utter  destruction  of  their 
business  career  unless  they  could  obtain  that  money. 
Under  these  circumstances  they  paid  the  unjust  claim 
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of  the  defendants,  but  afterwards  recovered  the 
amonnt  paid.  Much  the  same  principle  is  involved 
in  Vyne  v.  Glenn,  41  Mich.  112  (1  N.  W.  997).  A 
settlement  of  accounts  between  the  parties  was  ac- 
quiesced in  by  the  plaintiff  under  threats  of  the 
defendant  to  attach  his  property  under  circumstances 
which  would  spell  his  financial  ruin.  The  settlement 
was  set  aside  because  it  was  induced  by  this  duress. 
Baldwin  v.  Hutchinson,  8  Ind.  App.  454  (35  N.  E. 
711),  was  a  case  where  the  plaintiff  was  weak  minded, 
illiterate,  and  easily  influenced,  while  the  defendant 
was  a  shrewd  business  man  and  forceful  in  his  trans- 
action  of  business  affairs.  The  plaintiff,  summoned 
as  a  witness  in  some  litigation,  was  interrogated  as 
to  the  reputation  of  defendant's  son  for  truth  and 
veracity  and  answered  that  it  was  bad  and  that  he 
had  been  accused  of  stealing  a  sheep.  This  angered 
the  defendant,  who  afterwards  threatened  to  prose- 
cute the  plaintiff  for  perjury  unless  he  paid  the  de- 
fendant a  sum  of  money.  The  money  was  paid,  and 
the  plaintiff  was  successful  in  an  action  to  get  it 
back.  Brown  v.  Worthington,  162  Mo.  App.  508  (142 
S.  W.  1082),  was  a  case  in  which  the  plaintiff  had 
contracted  to  buy  a  lot  of  hogs  from  the  defendant 
at  a  certain  price.  On  the  faith  of  this  the  plaintiff 
had  contracted  to  sell  some  of  the  hogs  to  a  third 
party  for  future  delivery.  Knowing  this,  the  de- 
fendant refused  to  comply  with  his  contract  or  deliver 
the  hogs,  unless  the  plaintiff  would  pay  an  additional 
price.  Confronted  with  this  threatened  inability  to 
meet  his  own  contract,  the  plaintiff  paid  the  unjust 
exaction,  but  recovered  it  because  he  had  paid  it 
under  duress. 

2.  These  cases  possess  one  of  two  elements.    One 
is,  that  the  one  paying  the  money  was  weak  minded, 
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subject  to  nndne  influence,  illiterate  and  otherwise 
helpless  as  against  the  overbearing  conduct  of  his 
adversary.  The  other  is,  that  the  one  who  demanded 
the  money  took  advantage  of  the  financial  necessities 
of  the  other,  where  a  refusal  to  pay  the  money  would 
bring  about  financial  ruin  and  destruction  of  the  busi- 
ness of  the  complainant.  These  characteristics  are 
practically  common  to  all  such  cases.  They  are 
absent  in  the  instant  case.  For  all  that  appears,  the 
First  National  Bank  of  Coos  Bay  was  a  solid  institu- 
tion. The  only  coercion  that  can  be  devised  out  of 
the  testimony  is  the  mere  threat  to  sue  for  the  in- 
terest. The  bank  was  well  advised  of  all  the  facts  in 
the  case.  Indeed,  the  record  shows  that  at  first  the 
theory  advanced  by  it  was  that  the  payment  of  the 
interest  was  voluntary  and  all  it  desired  was  to  be 
saved  harmless  as  to  costs.  It  objected,  indeed,  to 
paying  interest,  and  as  we  view  the  law,  the  fund 
was  not  subject  to  an  interest  charge;  but  as  the 
money  did  not  belong  to  the  county,  required  by  law 
to  be  deposited  in  the  proportion  that  the  capital  and 
surplus  of  the  bank  bore  to  the  total  public  funds,  the 
treasurer  would  have  the  right  to  withdraw  th^j 
money  in  question  and  deposit  it  wherever  he  chose. 
The  testimony  is  clear  and  undisputed  that  the  bank 
used  the  fund  as  part  of  its  assets.  It  was  largely 
to  its  advantage,  under  those  circumstances,  to  pay 
2  per  cent  for  money  which  it  might  loan  at  8  or  10 
per  cent  rather  than  have  the  deposit  withdrawn. 
It  was  simply  the  legitimate  operation  of  supply  and 
demand,  and  it  seems  clear,  from  a  careful  reading 
of  the  testimony,  that  there  was  nothing  more  than 
the  threat  to  sue,  without  any  of  the  accompaniments 
amounting  to  duress  under  the  authorities  cited. 
Indeed,  we  find  the  bank  refusing  to  pay  further 
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interest.  It  is  plain  as  a  matter  of  fact  that  the 
payment  to  the  county  treasurer  of  the  interest  men- 
tioned was  a  voluntary  payment  which  the  bank  can- 
not recover. 

3,4.  It  is  also  sufficiently  plain  that  the  county 
authorities  held  the  fund  without  the  right  to  exact 
interest  from  anybody  for  its  use.  As  stated,  it  was 
not  county  money,  and  the  treasurer,  acting  for  the 
county,  was  in  the  position  of  a  qv^dsi  trustee,  whose 
duty  it  was  to  hold  the  money  as  a  mere  depositary, 
to  be  paid  to  the  one  rightfully  entitled  to  the  same, 
at  the  end  of  the  litigation.  Under  this  state  of  facts, 
any  increment  of  the  fund  so  held  belongs  to  the 
owner  of  the  fund.  It  is  manifest  that,  if  a  private 
depositary  loans  the  money  of  its  principal  and  ac- 
quires interest  on  il,  that  interest  belongs  to  the 
owner  of  the  fund.  The  principle  is  not  different 
when  applied  to  the  present  juncture.  The  money 
derived  from  this  interest  went  into  the  coffers  of  the 
county  and  was  expended,  as  the  record  shows,  in 
payment  of  claims  against  the  county.  The  county 
had  been  reimbursed  by  the  federal  government  for 
the  taxes  on  the  land  involved,  with  penalties  and 
interest.  The  bank  had  had  the  use  of  the  money 
at  the  low  rate  of  2  per  cent  per  annum,  voluntarily 
paid.  The  increment  of  the  fund  ought  in  justice  to 
go  to  the  owner  of  the  fund.  The  bank  was  re- 
imbursed for  its  expenditure  by  its  use  of  the  money. 
The  county  had  no  right  to  the  use  of  the  money, 
and  the  interest  collected  should  follow  the  source 
of  it. 

Governed  as  the  issue  is,  by  the  principles  ap- 
plicable to  the  ordinary  action  for  money  had  and 
received,  the  Circuit  Court  ought  to  have  distributed 
the  interest  in  question  to  the  Menasha  Woodenware 
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Company,  t'hat  concern  argues  that  the  court  should 
decree  that  the  bank  pay  interest  from  January  1, 
1915,  that  being  the  date  at  which  the  bank  refused 
to  pay  further  interest.  That  contention  is  erroneous. 
The  bank  was  under  no  obligation  to  pay  interest, 
not  having  agreed  to  do  so.  The  only  principle  upon 
which  it  is  compelled  to  relinquish  its  claim  to  the 
money  already  paid  is  that  it  was  a  voluntary  pay- 
ment. But  that  principle  cannot  be  pressed  beyond 
actual  payment. 

The  result  is  that  the  decree  of  the  Circuit  Court 
is  reversed  and  one  here  rendered  directing  the  pay- 
ment to  the  Menasha  Woodenware  Company  of  the 
sum  of  $3,792.83,  paid  voluntarily  by  the  First 
National  Bank  of  Coos  Bay  to  the  county  treasurer 
of  Coos  County.  The  Menasha  Woodenware  Com- 
pany in  its  brief  says  it  has  settled  with  the 
Flanagan-Bennett  Bank,  which  had  the  custody  of 
the  remainder  of  the  deposits,  and  asks  that  no  de- 
cree be  taken  against  that  institution,  but  only 
against  the  county  treasurer  for  the  interest  actually 
paid  by  that  bank.  This  amounts,  according  to  the 
record,  to  $1,677.61,  being  the  difference  between 
$5,470.44,  the  total  interest  paid  in,  and  $3,792.83, 
paid  in  by  the  First  National  Bank  of  Coos  Bay. 
This  balance  of  $1,677.61  will  also  be  paid  by  the 
county  to  the  Menasha  Woodenware  Company.  No 
judgment  against  either  of  the  banks  can  be  allowed, 
for  they  were  under  no  obligation,  so  far  as  the  rec- 
ord shows,  to  pay  any  interest.  The  decree  operates 
only  upon  the  voluntary  payments  made  by  the 
banks;  and  the  county,  having  this  money  as  an  in- 
crement unearned  by  it,  but  earned  by  the  money  of 
the  Menasha  Woodenware  Company,  should  pay  it 
to  the  latter  as  the  earnings  of  its  own  money.    The 
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decree  of  the  Circuit  Court  is  reversed  and  a  decree 
will    be    here    entered    according    to    the    principles 
announced  herein. 
Sevebsed.    Decree  Entered.    Behearinq  Denied. 

MgBbidb^  Bean  and  Harris,  JJ.,  concur. 


Argued  Mareh  18,  affirmed  May  17,  rehearing  denied  July  5,  1921. 

MANSKEB  V.  ASTOBIA. 

(198  Pac.  199.) 

Oemeterles— Xfharter  Amendment  Held  not  to  Divest  City  Oonncil  of 
All  Authority  Over  Cemetery. 

1.  The  power  of  the  city  council  of  Astoria  over  cemeteries  under 
Special  Laws  of  1855-56,  page  4,  I^aws  of  1876,  page  117,  and  Charter, 
Section  52,  giving  the  council  power  to  provide  cemeteries  and  to 
regulate  the  burial  of  the  dead,  found  in  Laws  of  1899,  page  761, 
was  not  entirely  divested  by  the  charter  amendment  of  1910,  which 
declared  that  the  power  and  authority  over  cemeteries  should  be 
exercised  by  a  commission  etc.,  and,  while  the  commission  may  exer- 
cise all  powers  specially  delegated,  the  residuum  of  powers  remains 
in  the  city  council. 

Oemeiaxies— Chrantee  of  Oemetery  Lot  Does  not  Take  Fee  Simple. 

2.  A  conveyance  of  a  cemetery  lot  as  a  place  of  burial  for  the 
dead  does  not  vest  the  grantee  with  fee-simple  title  in  the  lot,  but 
gives  rights  analogous  to  an  easement  or  a  privilege;  the  right  of 
burial  being  a  privilege  or  license  to  be  enjoyed  so  long  as  the  place 
continues  to  be  a  burying  ground  subject  to  municipal  regulation  and 
control  and  legally  revocable  whenever  the  public  interest  requires. 

OemeterleB — Oonvayance  of  Burial  Ground  Passes  License  to  Make 
Interments  so  Long  as  the  Place  Remains  a  Cemetery. 

3.  The  conveyance  of  a  plot  of  ground  for  burial  purposes,  though 
not  transferring  an  absolute  riglit  of  property,  passes  a  privilege 
or  license  to  make  interments  in  the  plot  purchased  exclusive  of 
others  so  long  as  the  place  remains  a  cemetery. 

Cemeteries — Conveyance  of  Burial  Lot  Inclndes  More  Than  Mere  Bight 
of  Depositing  Dead  Bodies. 

4.  The  privilege  or  license  created  by  the  conveyance  of  a  burial 
lot,  in  the  absence  of  express  restriction,  includes  more  than  the  mere 
naked  right  of  depositing  dead  bodies  in  the  ground,  for  with  the 

2.  For  authorities  discussing  the  question  as  to  character  of  estate 
or  property  of  owner  of  burial  lot^  see  notes  in  67  L.  B.  A.  118; 
L.  B.  A  1918A,  147. 
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right  is  included  the  right  to  interment  according  to  usual  custom  and 
the  right  of  the  living  to  express  their  affection  and  respect  of  the 
dead  by  decorating  the  place  of  interment. 

Cemeteries— Purchaser  and  Succeesor  are  Entitled  to  Care  for  tbe  Lot. 

5.  The  purchaser  of  a  burial  lot  and  those  who  succeeded  to  his 
rights  are  entitled  to  exercise  the  right  to  care  for  the  lot,  and  to 
exercise  that  right  are  entitled  to  reasonable  access. 

Cemeteries — ^Purchaser  may  Improre  by  Himself  or  Agent. 

6.  A  purchaser  of  a  cemetery  lot  may  improve  it,  etc.,  either  in 
person  or  by  agent. 

Cemeteries — Purchaser  of  Lot  may  Recover  for  or  Beetrain  Desecra- 
tion or  Distuibance  of  Bights. 

7.  The  right  vested  in  the  purchaser  of  cemetery  lot  is  entitled 
to  protection,  and  he  may  recover  damages  for  any  desecration  or  any 
unlawful  disturbance  of  a  grave  and  may  invoke  the  aid  of  equity 
to  restrain  threatened  wrongful  acts. 

Cemeteries— Bigbts  of  Burial  Subject  to  Begnlation  Promulgated  by 
Proprietor  of  Cemetery. 

8.  The  right  of  burial  is  usually  deemed  to  be  subject  to  the  rea- 
sonable rules  and  regulations  promulgated  by  the  proprietor  of  the 
cemetery. 

Cemeteries — ^Bules  of  Proi^rletar  must  be  Eqaal,  Uniform  and  Bea- 
sonable. 

9.  All  rules  and  regulations  by  the  proprietor  of  a  cemetery  must 
be  equal,  uniform  and  reasonable. 

Cemeteries — ^Begnlation  Bequlring  Lot  Owner  to  Provide  Fond  for 
Permanent  Maintenance  Unreasonable. 

10.  Bule  by  cemetery  commission  under  Astoria  Charter,  Section 
51,  requiring  prior  purchasers  of  lots  to  deposit  a  fund  sufficient  to 
care  for  their  lots  perpetually,  which  deprived  the  owners  of  lots  of 
the  right  to  care  for  the  same  and  required  them  to  be  cared  for 
under  a  park  plan,  is  unreasonable  and  void,  and  the  refusal  of  burial 
permits  to  compel  compliance  therewith  may  be  enjoined;  for  the 
regulation  is  unreasonable  and  cannot  be  justified  even  under  the  police 
power. 

Cemeteries — ^Proprietor  not  Entitled  to  Compel  Lot  Owner  to  Provide 
Fund  for  Permanent  Maintenance. 

11.  Though  a  burial  lot  in  a  cemetery  was  conveyed  subject  to 
rules  and  regulations,  the  municipal  proprietor  cannot  by  virtue  of 
such  reserve  power  compel  the  purchaser  to  provide  a  permanent  fund 
for  caring  for  the  lot. 

Oemeteries  —  Purchaser  cannot   Exercise  His  Bi^^ts  to  Injury   of 
Others. 

12.  The  purchaser  of  a  cemetery  lot  must  not  exercise  his  rights 
so  as  to  injure  others. 


7.  Bights  of  persons  who  have  buried  relations  in  cemeteries,  see 
note  in  75  Am.  St.  Bep.  427. 

10.  On  validity  of  regulations  concorninpr  care  or  improvement  of 
cemetery  lots,  see  note  in  L.  B.  A.  1915E^  168. 
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0«m6t«rle»— Proprietor  is  Entitled  to  General  OontroL 

13.  Where  burial  lot  wag  gold  gubject  to  mleg  and  regulationg,  the 
municipality  which  wag  proprietor  hag  general  control  over  the 
groundg,  and,  if  a  purchaaer  of  a  burial  lot  by  failing  to  act  or 
acting  wrongfully  injureg  the  rightg  of  otherg,  the  city  may  regort 
to  itg  right  of  general  control  to  avail  itself  of  the  remedy. 

Oemeteries — OffenslTe  Inscrlptiomg  can  be  Presented. 

14.  Offengive  ingcriptiong  on  a  monument  can  be  prevented. 

Ctometerlee — Improper  Monamente  cannot  be  Erected. 

15.  A  pnrehager  of  a  burial  lot  cannot  erect  improper  monumentg. 

Cemeteriefr— If  a  Borial  Lot  l8  Unkept,  the  Proprietor  may  Bemedy 
the  Condition. 

16.  If  a  burial  lot  becomeg  ungightly  by  reason  of  weedg,  tho 
proprietor  of  the  cemetery  can  cauge  the  condition  to  be  changed. 

Oemeterles— Proprietor  can  Comp^  Beetoration  or  Bemoval  of  Boin- 
ons  Monnments. 

17.  If  any  of  the  markerg  or  monumentg  on  a  cemetery  lot  fall 
into  a  ruinoug  condition  go  ag  to  disfigure  the  regt  of  the  cemetery, 
the  proprietor  may  cauge  them  to  be  repaired  or  removed. 

Cemeteriee — ^Begnlation  Beqnirlag  Payment  of  Pund  to  Oare  for  Ceme- 
tery Lot  cannot  be  Snatained  Because  It  Might  Snbseqnently 
Become  Overgrown. 

18.  Where  plaintiff 'g  lot  wag  not  overgrown  with  weedg  or  brugb, 
and  in  fact  geemed  too  bare  of  growth;  a  regulation  of  the  municipal 
cemetery  commisgion  requiring  plaintiff  to  furnigh  a  fund  to  per- 
petually care  for  the  lot  and  keep  it  free  from  weedg  and  brush 
cannot  be  gugtained  on  the  theory  that  it  might  in  the  future  become 
overgrown. 

Cemeteries — Bvidence  Held  not  to  Show  That  Cemetery  Association 
had  Cared  for  Plaintiff's  Lot. 

19.  In  a  suit  by  tho  owner  of  a  cemetery  lot  to  enjoin  the  ceme- 
tery aggociation  from  enforcing  againgt  her  itg  endowment  plan  for 
caring  for  the  lota  which  had  been  adopted  after  ghe  purchaaed 
her  lot,  evidence  held  not  to  sustain  the  association's  conten- 
tion that  plaintiff's  lot  had  been  neglected  go  ag  to  be  a  nuisance, 
and  that  the  cemetery  aggociation  had  expended  funda  received  for 
other  purpogeg  upon  the  care  of  that  lot. 

CemetecleB — Cannot  Compel  Lot  Owner  to  Contxlbiite  to  Endowment 
for  Care  Even  if  Lot  is  Neglected. 

20.  A  cemetery  aggociation  cannot  require  ownerg  of  lots  pre- 
viously purchased  to  contribute  to  an  endowment  fund  for  the  care 
of  all  the  lots  in  the  cemetery,  even  if  the  owner  has  neglected 
to  care  for  her  lot. 

From  Clatsop:  James  A.  Eakin^  Judge. 

Department  1. 

This  suit  was  brought  by  Mrs.  Thomas  J.  Mansker 
against  the  City  of  Astoria  and  the  members  of  the 
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city's  Cemetery  Comiaission.  The  plaintiff  prayed 
for  a  decree  invalidating  a  charge  of  $77.45  attempted 
to  be  made  by  the  Cemetery  Commission  against  a 
lot  in  the  cemetery,  which  the  plaintiff  had  previonsly 
purchased  from  the  city  for  bnrial  purposes  and  for 
which  she  paid  the  full  purchase  price.  A  trial  re- 
sulted in  a  decree  for  the  plaintiff,  and  the  defendants 
appealed. 

At  some  time  prior  to  1886,  the  City  of  Astoria  in 
the  exercise  of  the  power  conferred  upon  it  by  the 
legislature,  bought  a  tract  of  land  to  be  used  as  a 
cemetery.  The  tract  embraces  about  80  acres  and  is 
located  about  12  miles  west  of  Astoria.  The  distance 
from  the  north  to  the  south  end  is  considerably  longer 
than  it  is  from  the  east  to  the  west  side.  The  ceme- 
tery was  called  Ocean  View  Cemetery,  and  it  was 
placed  in  charge  of  a  committee  appointed  by  the 
mayor  from  the  members  of  the  council  and  known 
as  the  conmiittee  on  public  property.  From  the  date 
of  the  opening  of  the  cemetery  until  about  1904,  all 
interments  were  made  in  the  south  end  only  of  the 
cemetery.  The  climatic  conditions  prevailing  near 
the  coast  where  the  cemetery  is  located  are  such  that 
wherever  the  soil  is  fertile  and  free  from  shifting 
sands,  one  may  expect  to  find  grasses,  weeds,  ferns, 
shrubs  and  trees  growing  in  profusion  and  with  un- 
usual rapidity.  The  soil  in  the  south  end  of  the 
cemetery  seems  to  be  very  fertile,  for  the  evidence 
shows  that  the  conditions  in  the  south  end  are  such 
that,  if  a  plot  of  ground  is  neglected  for  even  so  much 
as  a  year,  ferns,  salmonberry  bushes,  Scotch  broom, 
trees  and  weeds  will  sprout  up  and  at  the  end  of  only 
a  few  years  the  plot  will  be  covered  up  by  what  some 
of  the  witnesses  have  termed  **a  jungle.'*  It  appears 
that  when  the  cemetery  was  first  opened  interments 
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were  made  in  the  south  end  and  continued  to  be  made 
in  the  south  end  exclusively  until  about  1904,  when 
the  committee  on  public  property  discontinued  issuing 
permits  for  burials  in  the  south  end  and  required  all 
interments  to  be  made  near  the  center  of  the  ceme- 
tery. Some  of  the  plots  were  cared  for  by  those 
having  relatives  or  friends  buried  in  the  south  end, 
but  about  half  of  the  plots  in  which  interments  had 
been  made  were  neglected;  and  the  result  was  that 
the  south  end  in  appearance  was  much  like  a  checker- 
board, for  scattered  here  and  there  were  lots  kept 
neat  and  clean  and  between  and  around  these  lots 
were  an  equal  number  covered  with  Scotch  broom, 
trees,  weeds,  vines  and  shrubs.  Because  of  this  con- 
dition prevailing  at  the  south  end  of  the  cemetery  the 
committee  on  public  property  about  1904  caused  an 
area  of  approximately  10  acres  to  be  cleared  off  near 
the  center  of  the  cemetery,  and  thereafter  no  permits 
were  issued  for  burials  in  the  south  end,  or  **the  old 
part*'  as  the  south  end  was  then  called;  and  thence- 
forth the  interments  were  made  in  the  *'new  part" 
which  had  been  cleared  off  near  the  center  of  the 
cemetery.  All  those  who  held  lots  in  the  **old  part" 
were  permitted  to  exchange  those  lots  for  the  same 
sized  lots  in  the  new  part.  Many  and  probably  most 
of  the  persons  having  lots  in  the  old  part  took  ad- 
vantage of  this  opportunity  to  exchange ;  and  in  cases 
where  such  exchanges  were  made,  bodies  buried  in 
the  **old  part"  were  exhumed  and  reburied  in  the 
new  part;  so  that  in  1919,  the  date  of  the  trial,  only 
between  fifty  and  one  hundred  bodies  remained  buried 
in  the  **old  part." 

Apparently  the  committee  on  public  property  was 
not  able,  because  of  other  duties,  to  give  such  time 
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and  attention  to  the  cemetery  as  its  needs  seemed  to 
demand ;  and  for  that  reason  the  charter  was  amended 
by  the  legal  voters  of  Astoria  in  the  exercise  of  the 
initiative  on  December  14,  1910.  The  amendment 
placed  the  management  of  the  cemetery  in  the  hands 
of  the  Cemetery  Commission  composed  of  five  per- 
sons, appointed  by  the  mayor ;  and  since  the  adoption 
of  the  charter  amendment  the  cemetery  has  been  in 
charge  of  the  Cemetery  Commission. 

Owners  of  lots  in  the  **new  part''  did  as  the  owners 
had  done  with  their  lots  in  the  **old  part'*;  about  half 
of  the  lots  received  attention,  but  the  remainder  were 
neglected.  Some  of  the  lots  which  were  cared  for 
received  slight  attention  while  others  were  kept  in 
good  condition.  Some  of  the  lot  owners  employed 
the  superintendent  of  the  cemetery  to  care  for  their 
lots.  A  portion  of  the  lot  owners  employing  the 
superintendent  to  care  for  their  lots  paid  for  ordi- 
nary care  while  others  paid  for  extra  care;  and, 
accordingly,  some  lots  received  only  ordinary  care 
while  the  others  received  extra  care.  The  funds  in 
the  hands  of  the  commission  were  derived  from  taxes 
and  from  the  sale  of  lots.  But  the  Cemetery  Com- 
mission says  that  these  funds  can  be  and  have  been 
used  only  for  general  cemetery  purposes  such  as 
caring  for  roads,  avenues,  pumping  plant,  salary  of 
superintendent,  and  the  unsold  portion  of  the  ceme- 
tery. The  commission  takes  the  position  that  none 
of  the  funds  held  by  it  can  be  lawfully  used  in  caring 
for  lots  which  have  been  conveyed  by  the  city  to 
private  persons  for  burial  purposes. 

As  a  remedy  for  the  unsatisfactory  conditions  then 
existing,  the  commission  conceived  a  plan  which  the 
parties  have  referred  to  as  the  endowment  plan.    In 


May,  1921.]  Manskeb  v.  Astoria.  441 

1917  the  commission  caused  the  superintendent  of  the 
cemetery  to  go  over  the  grounds  and  make  an  esti- 
mate of  how  much  it  would  cost  each  year  to  care  for 
each  of  the  lots  in  the  cemetery,  including  both  the 
sold  and  unsold  lots.  The  services  of  a  landscape 
gardener  were  enlisted,  and  he  made  a  survey  and 
estimate  of  the  expense  of  keeping  up  the  lots.  The 
city  .engineer  went  over  the  grounds  and  made  a  re- 
port. The  commission  sought  and  received  informa- 
tion from  persons  in  charge  of  other  cemeteries. 
Based  upon  these  reports  and  this  information  the 
commission  made  its  calculations.  The  course  pur- 
sued in  making  the  estimate  for  lot  1  in  block  1  will 
illustrate  the  course  pursued  with  all  other  lots. 
The  estimated  annual  cost  of  keeping  this  lot  in  con- 
dition was,  we  shall  assume,  $3 ;  and,  therefore,  figur- 
ing 5  per  cent  as  the  rate  of  interest,  this  being  the 
rate  used  by  the  commission  in  its  calculations,  the 
principal  sum 'of  $60  was  found  to  be  necessary  to 
produce  an  annual  increment  of  $3.  Inasmuch  as  no 
interest  would  be  received  the  first  year,  an  additional 
charge  of  $3  was  made  to  cover  the  expense  incurred 
the  first  year.  In  the  case  of  this  lot,  as  with  all 
other  lots,  some  expense  would  be  incurred  in  leveling 
the  surface  of  the  lot ;  and  this  expense  was  estimated 
at  $3.  This  was  the  method  followed  with  all  lots 
including  the  sold  and  unsold  lots.  Lot  No.  1  was 
an  unsold  lot;  and,  therefore,  to  the  foregoing  items 
was  added  $20  as  the  price  of  the  lot  itself,  making 
an  aggregate  of  $86  as  the  sum  paid  by  the  person 
who  afterwards  acquired  the  lot.  Of  this  sum  of  $86 
so  received  by  the  commission,  $60  was  set  aside  as 
an  irreducible  and  perpetual  fund.  No  part  of  this 
-irreducible  fund  except  the  interest  arising  out  of  it 
is  available  for  keeping  up  the  lot. 
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The  commission  did  not  in  the  beginning  apply  the 
endowment  plan  to  any  lots  except  those  which  were 
sold  subsequently  to  the  adoption  of  the  plan.  How- 
ever, at  the  end  of  about  a  year,  or  on  June  25,  1918, 
the  commission  adopted  a  resolution  making  the  plan 
applicable  to  lots  which  had  been  sold  prior  to  the 
adoption  of  the  plan. 

On  January  5,  1912,  the  plaintiff  purchased  from 
the  city  a  plot,  16x20  feet  in  area.  She  paid  the 
purchase  price  of  $16,  received  a  conveyance,  and 
immediately  buried  the  body  of  her  husband.  The 
charge  made  against  the  Mansker  lot  under  the  reso- 
lution of  June  25,  1918,  was  $77.45. 

The  resolution  of  June  25,  1918,  declares  that — 

*' Whereas,  the  commission  deems  it  wise  at  this 
time,  on  account  of  having  placed  all  lots  hereafter 
sold  in  said  cemetery  on  the  endowment  plan  for 
perpetual  care,  that  all  moneys  paid  by  owners  of  lots 
in  said  cemetery  for  the  care  thereof  be  paid  to  the 
clerk  of  the  commission  in  endowment  so  that  the 
same  be  properly  accounted  for  in  accordance  with 
estimates  recently  prepared  and  adopted  at  meetings 
held  August  14,  1917,  and  September  11, 1917,  October 
9,  1917,  and  that  the  superintendent  in  the  future  give 
his  undivided  time  and  attention  to  the  cemetery  work 
as  provided  in  paragraph  three,  page  four  of  the 
rules  and  regulations  for  the  government  of  city 
cemeteries,  therefore  be  it 

** Resolved:  That  hereafter  the  superintendent  of 
Ocean  View  Cemetery  be  and  he  is  hereby  required 
as  provided  under  paragraph  three,  page  four  of  the 
rules  and  regulations  for  the  government  of  the  city 
cemeteries  to  give  his  undivided  time  and  attention 
to  the  cemetery  work  as  provided  under  the  rules  and 
regulations  for  the  government  of  the  city  cemeteries 
and  under  the  direction  of  the  commission;  and  that 
in  the  future  he  shall  not  receive  or  accept  any  money 
whatsoever  from  any  person  or  persons  owning  lots' 
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or  plots  in  said  cemetery,  but  shall  refer  all  persons 
requesting  his  assistance  in  the  decoration  or  im- 
provement of  any  lot  or  parcel  of  land  within  the 
cemetery  to  the  clerk  of  the  Cemetery  Commission, 
who  will  thereupon  inform  the  applicant  of  the  rules 
and  regulations  now  in  force  in  relation  thereto  and 
request  that  he  pay  the  sum  apportioned  to  such  lot 
for  the  perpetual  maintenance  thereof  as  set  forth 
in  the  schedule  of  costs  as  adopted  by  the  Cemetery 
Commission  at  meetings  held  August  14,  1917,  and 
September  11,  1917,  October  9,  1917,  and  which  is 
hereby  made  a  part  of  this  resolution/' 

The  resolution  further  provided  that  the  charges 
made  against  lots  previously  sold  could  be  paid  at 
once  or  in  installments,  but  if  paid  in  installments 
the  whole  sum  ''must  be  paid'*  on  or  before  December 
31,  1919^- 

**And  failing  to  make  said  payment  the  commission 
will  refuse  permits  for  future  interments  in  said  lots, 
and  the  clerk  shall  not  issue  a  permit  unless  at  least 
one  half  of  said  sum  has  been  paid  and  in  accordance 
with  the  provisions  of  the  deed  under  which  the  lots 
were  sold;  and  the  refusal,  neglect  or  failure  of 
owners  to  care  for  their  lots  properly  shall  annul  all 
their  rights  therein  and  said  lots  shall  revert  to  the 
city  of  Astoria  for  its  sole  use  and  benefit.'' 

The  resolution  also  contained  the  following  pro- 
visions : 

**The  perpetual  care  and  maintenance  of  all  lots 
endowed  as  above  described  shall  consist  of  keeping 
them  sown  in  grass,  which  shall  be  kept  watered  and 
trimmed  and  all  avenues  surrounding  them  properly 
designated  and  free  from  obstructions.  All  monu- 
ments and  markers  shall  be  kept  in  proper  positions, 
and  no  one  shall  be  permitted  to  make  any  alterations 
or  additions  to  the  now  existing  monuments  or 
markers,  or  surface  of  soil,  without  first  obtaining 
permission  therefor  from  the  Cemetery  Commission. 
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*  *  The  owner  or  agent  of  owner  of  any  lot  who  mav 
desire  special  and  extra  care  be  given  his  lot  shall 
make  application  therefor  in  writing  to  the  clerk  of 
the  Cemetery  Commission  and  the  said  clerk  shall 
snbmit  the  same  to  the  Cemetery  Commission  who 
may  make  suitable  arrangements  therefor." 

The  plaintiff's  father  died;  and  on  March  3,  1919, 
the  plaintiff  applied  for  a  permit  to  bary  his  remains 
in  her  lot.  With  her  application  she  tendered  a  fee 
of  $5  required  by  the  rules  and  regulations  for  open- 
ing and  closing  the  grave.  She  had  not  paid  any 
part  of  the  charge  of  $77.45  made  against  her  lot,  and 
on  that  account  the  commission  refused  to  issue  to  her 
a  permit.  She  then  brought  this  suit  to  enjoin  the 
defendants  from  enforcing  the  resolution  of  June  25, 
1918,  and  to  restrain  them  from  interfering  with  the 
interment  of  her  father's  remains  in  her  lot.  A  pre- 
liminary injunction  was  granted  upon  her  application 
and  under  its  protection  the  body  of  the  plaintiff's 
father  was  interred. 

The  answer  questions  the  regularity  of  the  convey- 
ance received  by  the  plaintiff,  because  of  the  fact  that 
it  was  signed  by  the  mayor  and  by  the  auditor  of  the 
city  instead  of  by  officers  of  the  commission.  How- 
ever, at  the  hearing  in  this  court  we  understood 
counsel  for  the  defendants  to  say  that  the  defendants 
waived  any  question  about  the  regularity  of  the  in- 
strument in  this  respect ;  and  hence  we  shall  not  give 
this  feature  of  the  paper  any  further  notice,  but  shall 
assume  that  the  instrument  is  as  effective  as  it  would 
have  been  if  signed  by  the  officers  of  the  commission. 

A  proper  understanding  of  the  questions  presented 
for  decision  cannot  be  acquired  unless  we  first  inform 
ourselves  of  such  charter  provisions  as  are  material 
to  the  controversy.    We  must  also  acquaint  ourselves 
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with  the  form  of  contract  which,  under  a  resolution 
passed  on  August  14,  1918,  the  commission  adopted 
as  the  contract  to  be  signed  by  the  commission  and 
persons  who  had  purchased  lots  prior  to  the  adoption 
of  the  endowment  plan. 

The  territorial  charter  and  the  first  state  charter, 
in  brief  terms,  empowered  the  city  to  purchase,  re- 
ceive and  hold  property  beyond  the  corporate  limits 
for  burial  purposes:  Special  Laws  1855-56,  p.  4; 
Laws  1876,  p.  117.  Subsequently  the  charter  pro- 
vision relating  to  cemeteries  was  changed  so  as  to 
read  as  follows: 

**The  council  has  power  and  authority  within  the 
city  of  Astoria —  *  * 

*'52.  To  provide  cemeteries  and  to  regulate  the 
burial  of  the  dead  and  shall  have  power  to  establish 
cemeteries  or  burial  grounds  within  or  without  the 
city  limits,  and  have  authority  and  jurisdiction  over 
the  same,  necessary  to  the  safety,  preservation,  regu- 
lation and  ornament  of  the  same":  Laws  1891,  §38, 
subd.  52,  p.  291.    See  also  Laws  1899,  p.  761. 

So  far  as  we  are  advised,  no  change  was  made  in 
this  provision  of  the  charter  until  December  14,  1910, 
when  the  legal  voters  of  Astoria  amended  Section  38 
of  the  charter,  so  far  as  it  appertained  to  cemeteries ; 
and  as  so  amended  the  charter  reads  as  follows: 

**The  council  has  power  and  authority  within  the 
City  of  Astoria:  *  * 

**51.  To  provide  cemeteries  and  to  regulate  the 
burial  of  the  dead,  and  shall  have  power  to  establish 
cemeteries  or  burial  grounds  within  or  without  the 
city  limits  and  have  authority  and  jurisdiction  over 
the  same  necessary  to  safety,  preservation,  regulation 
andx  ornamentation  of  the  same.  The  power  and 
authority  over  said  cemeteries  or  burial  grounds  shall 
be  exercised  by  a  commission  to  be  known  and  desig- 
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nated  as  the  Cemetery  Commission,  consisting  of  five 
members  who  shall  be  appointed  by  the  mayor.  •  * 

**Said  Cemetery  Commission  shall  have  power  and 
is  hereby  authorized  and  empowered  to  levy  a  tax  of 
not  exceeding  one  half  (V2)  of  a  mill  on  each  dollar 
of  taxable  property  in  the  city  of  Astoria,  at  the  time 
and  in  the  manner  as  other  taxes  of  the  said  city  are 
levied.  The  funds  derived  from  the  levy  and  collec- 
tion of  the  said  tax  shall  be  placed  in  the  hands  and 
control  of  the  said  Cemetery  Commission,  and  shall 
be  used  exclusively  for  cemetery  purposes  and  in 
maintaining,  repairing,  beautifying,  equipping  and 
ornamenting  such  cemeteries  or  burial  grounds  and 
for  the  building  and  maintenance  of  the  proper  pump- 
ing plants  or  other  devices  for  the  purpose  of  irri- 
gating said  cemeteries  or  burial  grounds,  and  other 
needful  or  convenient  appliances  or  devices  for  use  in 
said  cemeteries  and  for  the  care  and  presentation 
thereof. 

<<  •  •  rpjjg  treasurer  shall  be  the  custodian  of  all 
funds  and  shall  pay  the  same  out  only  upon  warrants 
properly  signed  by  the  president  or  acting  chairman 
and  attested  by  the  clerk. 

**Said  "Cemetery  Commission  shall  have  authority 
through  its  president  or  acting  chairman  and  clerk 
to  sell  all  lots,  blocks  and  plats  in  said  cemeteries  for 
burial  purposes,  and  execute  and  deliver  good  and 
sufficient  deeds  of  conveyance  of  the  customary  title 
thereof  in  the  name  of  the  City  of  Astoria ;  but  before 
the  president  or  acting  chairman,  and  clerk  shall  be 
privileged  to  sell  or  otherwise  dispose  of  any  of  such 
lots,  blocks  or  plats,  the  conmiission  shall  carefully 
appraise  and  adopt  and  make  known  the  value  placed 
thereon;  and  it  shall  be  the  duty  of  the  commission 
to  make  such  appraisements  as  often  as  may  be  neces- 
sary from  time  to  time.  It  shall  also  make  and  pub- 
lish rules  and  regulations  governing  burials,  struc- 
tures permitted  in  said  cemeteries,  and  on  all  proper 
matters,  and  shall  also  make  and  adopt  by-laws  for 
its  own  governance  and  procedure. 
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'^Said  commission  shall  make  an  annual  report  to 
the  common  council  of  all  funds  levied  by  it  in  tax- 
ation,  and  of  all  funds  secured  by  taxes  from  the 
sale  of  lots  and  blocks  or  otherwise,  the  number  of 
lots  and  blocks  sold  and  of  all  expenditures  and  dis- 
bursements in  detail  herein. 

**The  city  auditor  and  police  judge,  the  city  treas- 
urer, the  city  attorney  and  the  city  engineer  shall  be 
the  clerk,  the  treasurer,  the  attorney,  and  the  engineer 
respectively  for  the  commission,  and  they  shall  render 
such  services  as  they  may  be  called  upon  for,  from 
time  to  time,  without  additional  compensation  other 
than  their  regular  salaries  as  such  city  auditor  and 
police  judge,  city  treasurer,  city  attorney  and  city 
engineer. ' ' 

The  form  of  contract  adopted  by  the  commission 
was  such  as  to  obligate  it,  in  consideration  of  the  pay- 
ment of  the  charge  made  against  a  given  lot,  '*  per- 
petually to  care  for  and  keep  the  same  [the  lot]  under 
the  park  and  lawn  plan,  now  in  general  use  by  the 
cemetery  associations.'' 

The  instrument  by  which  the  city  conveyed  lot 
No.  57  in  block  No.  47  to  the  plaintiff  for  burial  pur- 
poses declares  that  the  city  does — 

**  Hereby  grant,  bargain,  sell  and  convey  ta  said 
grantee  the  perpetual  use  and  occupancy,  for  th^ 
purpose  hereinafter  mentioned,  of  the  following  de- 
scribed parcel  of  land  *  *  . 

**To  have  and  to  hold  the  said  use  and  occupancy 
of  said  premises  and  the  privileore  thereof  unto  the 
said  grantee,  and  to  his  heirs,  administrators,  execu- 
tors and  assies  forever,  for  the  sole  purpose  of  a 
place  of  burial  for  the  dead,  which  use  and  occupancy 
by  the  said  grantee  shall  be  at  all  times  in  strict  con- 
formity to  the  laws  of  the  State  of  Oregon,  and  the 
ordinances,  rules  and  regulations  of  the  said  grantor, 
now  or  hereafter  existing,  with  reference  to  said 
cemetery,  it  being  expressly  understood,  and  this  con- 
veyance' is  executed  and  delivered  with  the  express 
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reservation  by  the  grantor,  that  if  said  premises  shall 
at  any  time  be  nsed,  or  attempted  to  be  used,  by  any 
person  or  persons  whomsoever,  for  any  other  pnrpose 
than  as  herein  set  forth,  the  nse,  occupancy,  rights 
and  privileges  granted  herein  shall  immediately  termi- 
nate." 

Apfibiced.    Behbariko  Denied. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Edward  E.  Gray  and  Mr.  Oldf  Anderson,  City 
Attorney,  with  an  oral  argument  by  Mr.  Gray. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Norhlad  S  Hesse,  with  an  oral  argument  by 
Mr.  A.  W.  Norhlad. 

HARRIS,  J. — 1.  The  defendants  have  taken  the 
position  that  all  the  power  over  cemeteries  which, 
prior  to  the  charter  amendment  of  December  14, 1910, 
was  vested  in  the  common  council,  was  by  that  amend- 
ment taken  from  the  council  and  conferred  upon  the 
Cemetery  Commission;  and  that,  therefore,  if  the 
Cemetery  Commission  adopted  a  regulation  concern- 
ing a  particular  subject  ^'the  common  council  cannot 
enact  a  valid  ordinance  to  the  contrary.''  In  other 
words,  the  defendants  say  that  if  the  powers  con- 
ferred upon  the  city  are  broad  enough  to  support  the 
adoption  and  enforcement  of  the  endowment  plan, 
then  it  must  follow  as  a  necessary  conclusion  that  the 
acts  of  the  Cemetery  Commission  are  lawful  and 
enforceable,  on  the  theory  that  all  power  over  ceme- 
teries was  conferred  upon  and  is  exercisable  by  the 
Cemetery  Commission. 

In  our  view  the  council  is  not  divested  of  all 
authority  over  cemeteries  owned  by  the  city.  The 
first  sentence  of  subdivision  51  of  Section  38  of  the 
present  charter  is  exactly  the  same  as  subdivision  52 
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of  Section  38  of  the  charter  of  1891,  except  that  the 
word  ''the"  previously  appearing  before  the  word 
''safety"  is  now  omitted,  and  the  word  "ornament" 
previously  used  has  been  changed  to  the  word  "orna- 
mentation." Under  the  charters  of  1891  and  1899  all 
authority  over  cemeteries  was  conferred  upon  the 
common  council.  The  same  words  which,  in  the 
charters  of  1891  and  1899  were  used  to  vest  the 
common  council  with  authority  over  cemeteries  were 
used  in  the  charter  when  it  was  amended  on  December 
14,  1910;  and  the  new  matter  constituting  the  amend- 
ment is  merely  an  addition  to  the  charter  as  it  was 
before  the  amendment.  It  is  impossible  to  say  that 
the  whole  of  municipal  authority  over  the  cemetery 
is  vested  in  the  Cemetery  Commission,  without  ignor- 
ing and  eliminating  from  the  charter  not  only  the 
words  "the  council  has  power  and  authority  within 
the  City  of  Astoria,"  but  also  the  entire  first  sentence 
of  subdivision  51  of  Section  38.  Obviously,  the  first 
sentence  of  subdivision  51  relates  back  to  and  must 
be  connected  with  the  words  "the  council  has  power 
and  authority  within  the  City  of  Astoria";  and  when 
so  connected  the  charter  plainly  says  that  the  council 
has  "authority  and  jurisdiction  over"  cemeteries, 
established  by  the  city,  "necessary  to  safety,  preser- 
vation, regulation  and  ornamentation  of  the  same." 
It  is  true  that  the  amendment  begins  with  the  words : 
"The  power  and  authority  over  city  cemeteries  or 
Burial  grounds  shall  be  exercised  by  a  commission"; 
but  it  is  also  true  that  the  charter  proceeds  to  detail 
and  to  particularize  "the  power  and  authority  of  the 
Cemetery  Commission."  The  commission  is  em- 
powered to  levy  a  tax  of  not  to  exceed  one  half  of  a 
mill,  to  convey  lots,  to  make  rules  and  regulations, 
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and  to  do  other  specified  things.  The  charter  must, 
if  possible,  be  so  constmed  as  to  give  effect  to  all  the 
language  found  in  it.  If  we  adopt  the  constmction 
suggested  by  the  defendants,  we  can  do  so  only  by 
deleting  a  part  of  the  charter.  But  we  are  not  per- 
mitted to  expunge  an  entire  sentence  of  subdivision  51 
of  Section  38  of  the  charter;  nor  is  it  necessary  to 
do  so.  The  Cemetery  Commission  can  exercise 
authority  over  the  cemetery  to  the  extent  that  the 
charter  has  particularized  such  authority.  The  com- 
mission is  empowered  to  levy  a  tax;  and  the  common 
council  cannot  deprive  the  commission  of  the  power 
to  levy  such  tax.  The  commission  can  adopt  rules 
and  regulations  for  the  purposes  specified  in  the 
charter ;  but  the  commission  cannot,  in  the  absence  of 
authority  conferred  by  the  council  or  by  the  voters 
in  the  exercise  of  the  initiative,  exceed  the  authority 
which  is  particularized  and  specified  by  the  charter. 
To  the  extent  that  the  charter  has  particularized  the 
powers  of  the  commission  it  can  act  independently 
of  the  common  council;  but  the  residuum  of  authority 
is  vested  in  the  common  council.  We  need  not  at  this 
time  discuss  any  of  the  qnestions  which  might  arise 
out  of  a  conflict,  whether  seeming  or  actual,  between 
an  ordinance  enacted  by  the  council  and  a  rule  or 
regulation  adopted  by  the  Cemetery  Commission.  At 
present  we  content  ourselves  by  saying  that  the  char- 
ter has  not  shorn  the  council  of  all  jurisdiction  and 
then  conferred  the  whole  of  it  upon  the  Cemetery 
Commission.  We  shall  assume,  and  we  may  add  that 
we  think,  that  the  Cemetery  Commission  is  acting 
within  its  prescribed  authority  when  it  sells  lots 
under  the  endowment  plan.  But  quite  a  different 
question  is  presented  when  we  come  to  consider  the 
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authority  of  the  commission  to  apply  the  endowment 
plan  to  lots  which  were  sold  before  the  endowment 
plan  was  adopted. 

The  concrete  question  for  decision  is :  Can  the  com- 
mission by  compulsion  bring  within  the  embrace  of 
the  endowment  plan  all  lots  which  were  sold  prior  to 
the  adoption  of  the  plant  In  the  discussion  of  this 
question  we  shall  assume,  without  deciding,  that  if 
the  municipality  possesses  power  at  all,  it  may  be 
exercised  by  the  commission,  and  we  shall  also  as- 
sume, without  deciding,  that  every  resolution  adopted 
by  the  commission  concerning  the  endowment  plan,  is 
a  rule  or  regulation.  At  the  very  outset  we  .naturally 
ask:  What  did  the  conveyance  pass  to  the  plaintiff? 
What  rights  did  she  acquire!  What  rights  remained 
in  the  city  after  the  conveyance? 

2.  The  conveyance  received  by  the  plaintiff  did  not 
vest  her  with  the  fee-simple  estate  in  the  lot,  for  by 
the  terms  of  the  instrument  the  lot  was  transferred 
to  her  as  *  *  a  place  of  burial  for  the  dead.  * '  The  right 
or  title  acquired  under  a  conveyance  of  a  plot  of 
ground  for  burial  purposes  is  ofttimes  likened  to  an 
easement;  sometimes  to  the  grant  of  a  pew  in  a 
church  and  occasionally  to  both  an  easement  and  a  li- 
cense; but  probably  most  frequently  to  a  license  or 
privilege.  Although  the  right  created  by  the  convey- 
ance of  a  lot  for  burial  purposes  is  not  one  which, 
on  the  one  hand,  possesses  all  the  inherent  and  essen- 
tial qualities  of  an  easement,  and  on  the  other  hand, 
is  subject  to  the  limitations  and  qualifications  which 
control  and  govern  a  pure  easement,  it  does  possess 
many  of  the  characteristics  of  an  easement;  and  it 
likewise  possesses  some  of  the  qualities  of  a  license, 
although  it  is  unaccompanied  by  some  of  the  charac- 
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teristics  of  a  license  and  is  unaffected  by  some  of  the 
qualifications  and  limitations  which  govern  and  con- 
trol a  pure  license.  And  furthermore,  when  it  is  said 
that  the  right  acquired  by  the  purchaser  of  a  burial 
lot  bears  an  analogy  to  a  pew  tenancy,  it  must  be  re- 
membered that  the  word  *' analogy'*  is  used  in  its 
strict  sense  of  denoting  only,  a  partial  similarity,  for 
the  likeness  between  the  two  rights  is  not  perfect. 
Occasionally  the  suggestion  is  made  that  a  convey- 
ance for  burial  purposes  creates  an  estate  in  the 
nature  of  a  qualified  or  base  fee.  The  right  with 
which  we  are  now  dealing  is  in  reality  sui  generis, 
for  the  reason  that  the  places  where  the  dead  sleep 
are  by  all  humankind  treated  as  holy  ground  and  by  us 
are  withdrawn  from  many  of  the  rules  which  govern 
ordinary  property;  and,  consequently,  it  is  difficult 
to  define  or  to  describe  such  right  when  we  use  words 
which  are  usually  employed  in  designating  other 
rights  possessing  qualities  in  part  similar  and  in  part 
dissimilar  to  those  inhering  in  the  right  of  burial 
One  of  the  descriptions  or  definitions  of  the  right  of 
burial  is  as  follows :  The  right  of  burial  is  a  privilege 
or  license  to  be  enjoyed  so  long  as  the  place  con- 
tinues to  be  used  as  a  burial  ground,  subject  to  muni- 
cipal regulation  and  control,  and  legally  revocable 
whenever  the  public  interest  requires:  Page  v.  Sy- 
mond&,  63  N.  H.  17  (56  Am.  Rep.  481);  Kerlin  v. 
Ramage,  200  Ala.  428  (76  South.  360,  L.  R.  A.  1918 A, 
142) ;  Green  v.  Danahy,  223  Mass.  1  (111  N.  E.  675) ; 
Anderson  v.  Acheson,  132  Iowa,  744  (110  N.  W.  335, 
9  L.  R.  A.  (N.  S.)  217) ;  Kincaid's  Appeal,  66  Pa.  411 
(5  Am.  Rep.  377) ;  Clark  v.  Keating,  183  App.  Div. 
212  (170  N.  Y.  Supp.  187) ;  Grinnan  v.  Fredericksburg 
Lodge,  118  Va.  588  (88  S.  E.  79,  Ann.  Gas.  1918D, 
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729).  See,  also,  Roundtree  v.  Hutchinson,  57  Wash. 
414  (107  Pac.  345,  27  L.  R.  A.  (N.  S.)  875).  In 
Brown  v.  Hill,  284  111.  286  (119  N.  E.  977),  it  is 
likened  to«an  easement  and  is  designated  as  a  privi- 
lege or  license.  In  some  precedents  it  is  referred  to 
as  an  easement  or  a  license:  Nicholson  v.  Baffin,  142 
Ga.  729  (83  S.  E.  658,  L.  R.  A.  1915E,  168) ;  Stewart 
V.  Garrett,  119  Ga.  386  (46  S.  E.  427,  100  Am.  St.  Rep. 
179,  64  L.  R.  A.  99) ;  Bessemer  Land  <&  Improvement 
Co.  V.  Jenkins,  111  Ala.  135  (18  South.  565,  56 
Am.  St.  Rep.  26).  In  the  following  adjudications  the 
right  of  burial  is  either  characterized  as  an  easement 
or  is  said  to  be  in  the  nature  of  an  easement: 
Waldron's  Petition,  26  R.  I.  84  (58  Atl.  453,  106  Am. 
St.  Rep.  688,  67  L.  R.  A.  118) ;  Augtista  v.  Breden- 
hurg,  146  Ga.  459  (91  S.  E.  486) ;  Trefry  v.  Yownger, 
226  Mass.  5  (114  N.  E.  1033) ;  Roanoke  Cemetery  Co. 
V.  Goodwin,  101  Va.  605  (44  S.  E.  769).  The  follow- 
ing are  some  of  the  cases  which  either  affirm  or  deny 
that  the  right  of  burial  is  analogous  tp  a  pew  tenancy, 
or  affirm  or  deny  that  it  is  a  qualified  or  base  fee: 
SUverwood  v.  Latrobe,  68  Md.  620,  629  (13  Atl.  161) ; 
Chew  V.  First  Presbyterian  Church  (D.  C),  237  Fed. 
219,  237;  Pitcairn  v.  Homewood  Cemetery,  229  Pa. 
St.  18,  20  (77  Atl.  1105) ;  Craig  v.  First  Presbyterian 
Church,  88  Pa.  St.  42,  54  (32  Am.  Rep.  417).  See, 
also,  note  in  67  L.  R.  A.  119. 

3.  Although  the  conveyance  of  a  plot  of  ground  for 
burial  purposes  does  not  transfer  an  absolute  right 
of  property,  it  does  pass  a  privilege  or  license  to 
make  interments  in  the  plot  purchased  exclusively  of 
others,  so  long  as  the  place  remains  a  cemetery:  11 
C.  J.  60. 

4.  The  privilege  or  license  created  by  the  convey- 
ance, in  the  absence  of  express  restrictions  made  at 
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the  time,  includes  more  than  the  mere  naked  right  of 
depositing  a  dead  body  in  the  ground;  for  with  the 
right  of  interment  are  included  the  right  to  do  so  ac- 
cording to  the  usual  custom  in  the  neighborhood,  the 
right  to  make  mounds  and  the  right  to  erect  stones 
and  monuments  at  the  graves :  Brown  v.  Hill,  284  111. 
286  (119  N.  E.  977) ;  5  E.  C.  L.  247;  11  C.  J.  62.  A 
cemetery  is  not  only  a  place  where  the  living  may 
bury  their  dead,  but  it  is  also  a  place  where  they  may 
express  their  affection  and  respect  for  those  dead  by 
marking  and  decorating  the  place  of  interment:  Ex 
parte  Adlof,  86  Tex.  Cr.  Eep.  13  (215  S.  W.  222). 

5.  The  purchaser  of  a  lot  and  those  who  succeed  to 
his  rights  are  entitled  to  continue  to  exercise  the 
right  to  care  for  the  lot,  and  in  order  to  exercise  that 
right  are  entitled  to  reasonable  access  to  the  lot. 

6.  The  purchaser  of  the  lot  can  improve  it  by 
placing  material  upon  it  or  removing  material  from 
it,  if  reasonably  necessary;  and,  although  the  prece- 
dents are  not  entirely  in  harmony,  the  better  rule  in 
our  view  is  that  the  purchaser  of  a  lot  may  exercise 
the  right  to  improve  it  either  in  person  or  by  an 
agent. 

7.  The  right  vested  in  a  purchaser  is  one  which  like 
every  other  right  is  entitled  to  the  protection  of  the 
law;  and  the  purchaser  or  those  succeeding  to  his 
interest  may  recover  damages  for  any  desecration  or 
unlawful  disturbance  of  a  grave  and  may  likewise 
when  necessary  invoke  the  restraining  hand  of  equity, 
whether  the  wrongful  act  is  done  or  threatened  to  be 
done  by  either  a  stranger  or  the  proprietor  of  the 
cemetery :  Bessemer  Land  &  Improvement  Go.  v.  Jen- 
kin^,  111  Ala.  135  (18  South.  565,  56  Am.  St  Eep. 
26) ;  Meagher  v.  Driscoll,  99  Mass.  281  (96  Am.  Dec. 
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759) ;  Kincaid's  Appeal,  66  Pa.  St.  411  (5  Am.  Rep. 
377) ;  Anderson  v.  Acheson,  132  Iowa,  744  (110  N.  W. 
335,  9  L.  R,  A.  (N.  S.)  217) ;  Trefry  v.  Younger,  226 
Mass.  5  (114  N.  B.  1033) ;  Graves  v.  City  of  Bloom- 
ington,  67  111.  493;  Pierce  v.  Sivan  Point  Cemetery, 
10  R.  I.  227  (14  Am.  Rep.  667). 

8.  The  right  of  burial  is  usually  deemed  to  be  sub- 
ject to  reasonable  rules  and  regulations  promulgated 
by  the  proprietor  of  the  cemetery:  5  R.  C.  L.  245; 
Nicholson  v.  Baffin,  142  Qa.  729  (83  S.  E.  658,  L.  R.  A. 
1915E,  168) ;  Roanoke  Cemetery  Co.  v.  Goodwin,  101 
Va.  605  (44  S.  E.  769) ;  RosehUl  Cemetery  Co.  v.  Hop- 
kinson,  114  111.  209  (29  N.  E.  685) ;  Johnson  Cemetery 
Assn.  V.  Parker,  28  Misc.  Rep.  280  (59  N.  Y.  Supp. 
821) ;  affirmed  in  45  App.  Div.  55  (60  N.  Y.  Supp. 
1015).  Indeed,  in  the  instant  case  the  plaintiff  agreed 
and  consented  that  the  privilege  of  burial  together 
with  all  accompanying  rights  should  be  subject  to  the 
rules  and  regulations  *'now  or  hereafter  existing  with 
reference**  to  the  cemetery:  State  v.  ScovUle,  78 
Conn.  90  (61  Atl.  63) ;  Green  v.  Danahy,  223  Mass.  1 
(111  N.  E.  675) ;  Hancock  v.  McAvoy,  151  Pa.  460  (25 
Atl.  47,  31  Am.  St.  Rep.  774,  18  L.  R.  A.  781). 

9.  In  other  words,  the  plaintiff  agreed  when  she 
accepted  the  conveyance  that  the  right  of  burial  ac- 
quired by  her  should  be  subject  to  reasonable  rules 
and  regulations  and  that  all  accompanying  rights  such 
as  the  right  to  make  monuments,  the  right  to  improve 
the  lot,  and  the  right  to  maintain  it  should  likewise 
be  subject  to  reasonable  rules  and  regulations.  The 
authorities  agree  that  all  rules  and  regulations 
adopted  by  the  proprietor  of  the  cemetery  must  be 
equal,  uniform  and  reasonable :  RosehUl  Cemetery  Co. 
V.  Hopkvnson,  114  HI.  209  (29  N.  E.  685).    The  au- 
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thorities  do  not  always  agree,  however,  that  a  given 
mle  is  reasonable.  For  example,  the  majority  of  the 
courts  dealing  with  the  question  have  ruled  that  a 
cemetery  proprietor  cannot  by  a  rule,  adopted  after 
the  sale  of  a  lot  for  burial  purposes,  say  to  the  pur- 
chaser that  all  improvements  must  be  made  by  or 
under  the  supervision  of  the  superintendent  of  the 
cemetery  and  that  the  purchaser  cannot  make  the  im- 
provements in  person  or  by  his  own  agent:  Silver- 
wood  V.  Latrohe,  68  Md.  620  (13  Atl,  161) ;  Ex  parte 
Adolf,  86  Tex.  Cr.  Rep.  13  (215  S.  W.  222) ;  Johmon 
Cemetery  Assn.  v.  Parker,  28  Misc.  Eep.  280  (59  N.  Y. 
Supp.  821;  affirmed  in  45  App.  Div.  55  (60  N.  Y. 
Supp.  1015).  See,  also,  Ritchey  v.  Canton,  46  111. 
185;  Benson  v.  Laurel  HUl  Cemetery  Co.,  68  Pa. 
Sup.  Ct.  242;  Nicholson  v.  Baffin,  142  Ga.  729  (83 
S.  E.  658,  L.  R.  A.  1915E,  168).  A  different  view  is 
expressed  in  Cedar  Hill  Cemetery  Co.  v.  Lees,  22 
Pa.  Sup.  Ct.  405.  See,  also,  Angusta  v.  Bredenberg, 
146  Ga.  459  (91  S.  E.  486). 

10.  When  the  plaintiff  purchased  her  lot  the  city 
recognized  her  right  to  care  for  and  maintain  the  lot, 
for  at  that  very  time,  among  the  rules  and  regula- 
tions for  the  government  of  the  cemetery  were  eleven 
rules  '*  concerning  the  improvement  and  the  keeping 
of  the  grounds";  and  these  eleven  rules  assumed  that 
purchasers  were  entitled  to  do  the  work  of  improving 
and  caring  for  their  lots.  The  plaintiff,  as  the  owner 
of  the  right  of  burial,  is  entitled  to  care  for  the  lot 
where  her  dead  are  buried,  and  she  may  do  so  either 
in  person  or  by  her  own  agent.  Nor  can  the  city  de- 
prive her  of  this  right  without  her  consent.  By  the 
resolution  of  June  25,  1918,  and  the  form  of  contract 
adopted  by  the  Cemetery  Commission,  the  city  as  the 
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cemetery  proprietor,  has  in  effect  said  to  the  plaintiff 
and  to  all  others  who  purchased  prior  to  the  adoption 
of  the  endowment  plan : 

*^You  must  agree  that  your  lot  shall  be  kept  up 
under  the  park  and  lawn  plan;  you  must  agree  that 
the  work  shall  be  done  by  the  city  and  not  by  your- 
self, or  by  any  other  agent  selected  by  you ;  you  must 
agree  that  this  work  is  to  be  done  through  all  time; 
and  you  must  agree  perpetually  to  pay,  for  this  work 
is  never  to  be  completed  but  is  to  go  on  forever; 
and  if  you  do  not  so  agree  and  if  you  do  not  furnish 
the  fund  which  the  city  thinks  is  necessary  to  earn 
through  all  time  enough  money  to  pay  the  expense  of 
caring  for  your  lot,  the  commission  will  refuse  to 
grant  you  a  permit  for  future  interments  in  your  lot. ' ' 

These  limitations  attempted  to  be  placed  upon  the 
rights  of  the  plaintiff  amount  almost  to  a  deprivation 
of  such  rights;  and  consequently  are  unreasonable 
and  unenforceable:  5  E.  C.  L.  246.  See,  also,  Monett 
Lodge  v.  Hartman,  185  Mo.  App.  148  (170  S.  W.  670). 

11.  The  circumstances  are  not  such  as  to  make  the 
attempted  action  of  the  Cemetery  Commission  a  law- 
ful exercise  of  the  police  power,  broad  though  the 
scope  of  the  police  power  is.  Nor  can  the  city  say 
that  the  right  to  compel  the  application  of  the  endow- 
ment plan  was  reserved  to  the  city  at  the  time  of  the 
conveyance  of  the  lot  to  the  plaintiff.  The  city  is 
without  power  to  bring  the  plaintiff's  lot  within  the 
embrace  of  the  endowment  plan,  unless  the  plaintiff 
consents. 

12-15.  Undoubtedly  the  purchaser  of  a  lot  for  bur- 
ial purposes  must  exercise  his  rights  so  as  not  to 
injure  others  or  interfere  with  the  rights  of  others. 
Indeed,  every  right,  whether  it  be  in  the  perfect  form 
of  an  absolute  ownership  of  the  soil,  or  in  the  uncer- 
tain form  of  an  evanescent  license,  must  be  exercised 
subject  to  the  restriction  that  it  shall  be  so  exercised 
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as  not  to  injure  others.  The  language  of  the  convey- 
ance received  by  the  plaintiff  contemplates  that  the 
city  as  the  proprietor  of  the  cemetery  shall  have  gen- 
eral control  of  the  cemetery  grounds :  Hancock  v.  Mc- 
Avoy,  151  Pa  460  (25  Atl.  47,  31  Am.  St.  Eep.  774, 
18  L.  R.  A.  781) ;  Roanoke  Cemetery  Co.  v.  Goodwin, 
101  Va.  605  (44  S.  E.  769) ;  and  hence  if  a  purchaser 
either  by  failing  to  act  or  by  acting  wrongfully  in- 
jures the  rights  of  others,  the  city  can  by  resorting  to 
its  right  of  general  control  avail  itself  of  a  remedy. 
The  available  remedy,  it  is  true,  may  not  always  be 
as  effective  as  might  be  wished.  Offensive  inscrip- 
tions on  monuments  can  be  prevented:  McGann  v. 
McGann,  28  R.  I.  130  (66  Atl.  52).  A  purchaser  can- 
not erect  improper  monuments:  Pitcairn  v.  Home- 
wood  Cemetery,  229  Pa.  18  (77  Atl.  1105).  See,  also, 
McGough  v.  Lancaster  Buried  Board,  L.  R.  21  Q.  B. 
Div.  323  (57  L.  J.  Q.  B.  (N.  S.)  568,  36  Week.  Rep. 
822,  52  J.  P.  740). 

16,  17.  If  a  burial  lot  becomes  so  overgrown  with 
weeds  or  otherwise  unsightly  as  seriously  to  disfigure 
the  burial  ground,  the  cemetery  proprietor  can  cause 
that  condition  to  be  changed ;  and  if  any  of  the  monu- 
ments or  markers  become  in  such  a  ruinous  condition 
as  to  disfigure  the  rest  of  the  cemetery,  the  city  has 
the  power  to  cause  them  to  be  repaired  and,  if  not 
repaired,  to  be  removed:  Brown  v.  Hill,  284  111.  286 
(119  N.  E.  977). 

18.  The  complaint  made  against  the  condition  of 
the  plaintiff's  lot  is,  not  that  it  is  overgrown  with 
weeds  and  brush,  but  that  it  is  likely  to  become  over- 
grown at  some  time  in  the  future  unless  it  is  cared 
for  under  the  endowment  plan.  The  record  contains 
photographs  of  the  plaintiff's  lot  and  from  these 
photographs  it  appears  that  if  any  criticism  is  prop- 
erly to  be  passed  upon  the  condition  of  the  lot,  it  is 
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that  the  ground  is  too  bare  of  growth  rather  than 
otherwise.  It  is  true  that  the  plaintiff  has  not  planted 
and  maintained  flowers  on  the  lot  as  many  others 
would  have  done;  but  it  is  also  true  that  thus  far 
the  plaintiff  has  neither  done  nor  failed  to  do  any- 
thing causing  injury  to  the  rights  of  others. 

The  carefully  prepared  briefs  submitted  by  counsel 
for  the  respective  litigants  have  covered  the  whole 
field  of  the  controversy  and  have  thrown  all  possible 
light  upon  every  disputed  point;  and  after  viewing 
the  different  phases  of  the  controversy,  with  the  aid 
of  the  light  shed  by  the  briefs,  we  find  ourselves  un- 
able to  agree  with  the  contention  of  the  city,  although 
we  can  well  understand  that  from  the  viewpoint  of 
many  persons  there  are  not  a  few  strong  practical 
reasons  for  desiring  the  application  of  the  endow- 
ment plan  to  all  lots  in  the  cemetery.  However,  there 
are  legal  reasons  preventing  the  compulsory  applica- 
tion of  the  endowment  plan  to  the  plaintiff's  lot;  and 
therefore  the  decree  is  affirmed. 

Affibmbd.    Rehbabing  Denied. 

BuBNETT,  C.  J.,  and  McBeidb  and  Bbown,  JJ.,  con- 
cur. 


Denied  July  5,  1921. 

Petition  fob  Beheabinq. 

(199  Pac.  881.) 

On  petition  for  rehearing.  Denied. 

HARRIS,  J. — The  defendants  have  petitioned  for 
a  rehearing.  In  substance,  the  defendants  urge  that 
they  tried  their  side  of  the  case  in  the  Circuit  Court 
and  also  in  this  court — 

**XJpon  the  theory  of  an  absolutely  extreme  and 
continuing  nuisance,  * '  and  that  *  *  a  condition  of  extra- 
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ordinary  and  continuing  nuisance  existed,  and  for 
that  matter  exists  to-day'';  and  that  **the  nuisance 
was  so  extreme  and  of  such  a  continuing  nature  as 
to  threaten  the  very  existence  of  the  cemetery/' 

In  the  original  opinion  we  stated  that  it  appears 
from  a  photograph  received  in  evidence,  that — 

**K  any  criticism  is  properly  to  be  passed  upon  the 
condition  of  the  lot,  it  is  that  the  ground  is  too  bare 
of  growth  rather  than  otherwise." 

The  defendants  now  declare  in  their  petition  for  a 
rehearing  that  only  a  few  weeks  before  the  photo- 
graph was  taken  the  Cemetery  Commission  caused 
the  ground,  including  the  Mansker  lot,  to  be  leveled; 
and  hence  the  defendants  say  that  **the  bare  con- 
dition of  the  ground  was  merely  a  passing  phase." 
In  brief,  the  defendants  argue  that  the  evidence  shows 
that  a  condition  of  actual  nuisance  existed  and  will 
exist  in  the  future  and  that  in  this  situation  the  Ceme- 
tery Commission  is  justified  in  applying  the  endow- 
ment plan.  The  defendants  insist  that  they  are  en- 
titled to  a  decision  of  this  court  based  upon  the 
asserted  fact  that  a  condition  of  nuisance  has  ex- 
isted, now  exists  and  will  exist. 

In  the  original  opinion  we  explained  our  view  of 
the  nature  and  quality  of  the  right  acquired  by  the 
purchaser  of  a  lot  in  a  cemetery  for  burial  purposes. 
We  stated  that  although  the  conveyance  of  a  plot  of 
ground  for  burial  purposes  does  not  transfer  an  abso- 
lute right  of  property,  it  does  pass  a  privilege  or  li- 
cense to  make  interments,  exclusively  of  others,  in  the 
plot  purchased,  so  long  as  the  place  remains  a  ceme- 
tery. We  also  stated  that  in  addition  to  the  right  of 
burial  the  purchaser  acquires  the  right  to  improve  the 
lot,  erect  and  maintain  monuments,  and  erect  and 
maintain  mounds;  and  we  further  stated  that  in  our 
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view  the  better  rule  is  that  the  owner  of  a  burial  lot 
is  entitled  to  do  the  work  of  maintenance  and  im- 
provement in  person  or  by  an  agent  selected  by  him 
and  that  he  cannot  be  divested  of  such  right  without 
his  consent. 

The  endowment  plan,  which  the  defendants  are  at- 
tempting to  enforce  upon  the  plaintiff,  in  effect  says 
to  every  person  who  purchased  previously  to  its 
adoption : 

*'You  can  no  longer  do  the  work  of  caring  for  your 
lot;  but  the  Cemetery  Commission  will  henceforth  do 
it  for  you  and  you  must  pay  the  costs." 

That  such  is  the  effect  of  the  endowment  plan  is 
admitted  by  the  parties  themselves;  for  it  was  ex- 
pressly stipulated  by  the  litigants: 

'*That  by  the  terms  of  the  said  endowment  plan  it 
is  contemplated  and  provided  that  except  in  those  spe- 
cial cases  when  special  arrangements  are  made,  the 
owners  of  private  lots  or  plats  shall  not  and  may  not 
take  care  of  the  same  by  their  own  efforts  or  expense, 
but  that  the  Cemetery  Commission  shall  have  the  sole 
authority  and  duty  of  thus  perpetually  caring  for 
them,  and  paying  therefor  out  of  such  endowment 
fund ;  it  being  contemplated  and  provided  by  the  Cem- 
etery Commission  that  the  interest  moneys  secured 
from  such  fund  annually  would  pay  for  the  perpetual 
up-keep. '  * 

In  the  original  opinion  we  stated  that  the  proposed 
endowment  plan  in  effect  deprived  the  plaintiff  and 
all  others  similarly  situated  of  the  right  to  do  the 
work  of  improvement  or  maintenance  themselves  or 
by  agents  of  their  own  selection.  We  also  stated  that 
the  right  of  burial  and  the  right  of  maintenance  were 
subject  to  such  reasonable  rules  and  regulations  as 
the  cemetery  proprietors  might  prescribe  from  time 
to  time. 
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By  the  attempted  appUcation  of  the  endowment 
plan  the  Cemetery  Commission  purposes  to  take 
from  every  purchaser  of  a  hurial  lot  the  right  of 
caring  for  the  lot,  regardless  of  whether  the  pur- 
chasers have  previously  maintained  the  lots  in  good 
or  bad  condition.  The  application  of  the  endowment 
plan  is  not  made  to  depend  upon  the  bad  condition 
of  a  given  lot;  but  the  object  of  the  plan  is  to  em- 
brace all  lotSy.  both  those  which  have  been  kept  in 
good  condition  and  also  those  which  have  been  neg- 
lected. In  our  original  opinion  we  in  effect  stated 
that  it  makes  no  difference  whether  the  endowment 
plan  be  designated  a  rule  or  a  regulation  or  whether 
it  be  called  an  exercise  of  the  police  power,  for  in 
either  view  the  endowment  plan  is  unreasonable  and 
unenforceable  because  it  extinguishes  a  right  of  which 
the  purchasers  cannot  be  deprived  without  their  con- 
sent. The  Cemetery  Commission  is  undoubtedly  au- 
thorized to  prescribe  and  enforce  reasonable  rules  and 
regulations,  but  it  cannot  under  the  guise  of  regula- 
tion perpetually  deprive  a  lot  owner  of  the  right  him- 
self or  by  his  agent  to  care  for  that  lot  The  Ceme- 
tery Commission  has  not  said  to  lot  owners: 

*'You  must  not  permit  your  lots  to  become  covered 
with  noxious  growths;  for  if  you  do  we  will  remove 
them  at  your  expense  and  until  you  pay  that  expense 
you  cannot  make  additional  interments." 

On  the  contrary  the  Cemetery  Commission  has  in 
effect  said  to  lot  owners : 

**It  makes  no  difference  whether  you  wish  to  care 
for  the  lots  one  or  a  few  years ;  you  must  make  pro- 
vision for  perpetual  care.  It  makes  no  difference 
whether  you  wish  yourself  or  by  an  agent  selected  by 
you  to  care  for  your  lot;  you  can  no  longer  do  so, 
for  we  the  Cemetery  Commission  assume  xmto  our- 
selves the  exclusive  right  to  care  for  the  lot    If  we 
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wish  to  grow  daisies  on  the  lot,  you  cannot  plant 
roses.  If  we  wish  to  keep  the  lot  like  a  plain  lawn, 
you  will  not  be  permitted  to  plant  and  grow  flowers. 
The  lot  must  be  kept  according  to  our  tastes,  and 
your  ideas  of  beauty  and  ornamentation  cannot  be 
considered  and  will  not  be  heeded.  It  makes  no  dif- 
ference whether  you  have  hitherto  cared  for  your  lot 
in  a  proper  manner;  for  you  as  well  as  all  others 
must  accede  to  this  rule  which  we  the  Cemetery  Com- 
mission have  applied  to  all  lots  indiscriminately/' 

Even  though  it  be  assumed  that  the  Cemetery  Com- 
mission could  legally  apply  the  endowment  plan  to 
lots  which  have  been  neglected  and  permitted  to  be 
covered  with  noxious  growths,  it  cannot  be  conceded 
that  the  Cemetery  Commission  can  legally  apply  the 
endowment  plan  to  lots  which  have  been  properly 
cared  for.  One  lot  owner  cannot  be  deprived  of  a 
right  merely  because  another  lot  owner  has  neglected 
his  lot  and  thus  rendered  himself  subject  to  a  penalty. 
We  repeat  that  in  our  view  the  proposed  endowment 
plan  in  effect  perpetually  and  irrevocably  deprives 
lot  owners,  who  purchased  prior  to  the  adoption  of 
the  plan,  of  a  right  which  they  acquired  when  they 
purchased  their  lots;  and  consequently  as  against 
such  lot  owners  the  endowment  plan  is  unreasonable 
and  unenforceable. 

In  the  original  opinion  we  proceeded  a  step  further 
and  stated  in  the  tiext  to  the  last  paragraph  of  the 
opinion  that — 

''The  complaint  made  against  the  condition  of  the 
plaintiff's  lot  is,  not  that  it  is  overgrown  with  weeds 
and  brush,  but  that  it  is  likely  to  become  overgrown 
at  some  time  in  the  future  unless  it  is  cared  for  under 
the  endowment  plan.  The  record  contains  photo- 
graphs of  the  plaintiff's  lot  and  from  these  photo- 
graphs it  appears  that  if  any  criticism  is  properly  to 
be  passed  upon  the  condition  of  the  lot  it  is  that  the 
ground  is  too  bare  of  growth  rather  than  otherwise. 
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It  is  true  that  the  plaintiff  has  not  planted  and  main- 
tained flowers  on  the  lot  as  many  others  would  have 
done;  but  it  is  also  true  that  thus  far  the  plaintiff 
has  neither  done  nor  failed  to  do  anything  causing 
injury  to  the  rights  of  others/' 

Referring  to  this  excerpt  quoted  from  the  original 
opinion  the  defendants  state  in  their  petition  for  a 
rehearing  that — 

**The  photograph  or  photographs  showing  the 
leveled  condition  on  the  ground  are  true  to  this  ex- 
tent: That  the  Cemetery  Commission,  by  wrongfully 
expending  public  funds,  has  thus  leveled  and  im- 
proved the  grounds,  only  a  few  weeks  before  these 
photographs  were  taken.  That  the  fact  is,  as  well 
understood  by  all  of  the  parties  at  interest  and  the 
lower  court,  the  Cemetery  Commission  in  desperation 
had  thus  acted,  in  a  preliminary  effort  to  save  the 
cemetery.  *  *  These  photographs  show  bare  ground, 
with  a  few  tufts  of  grass  or  weeds  springing  up 
almost  immediately  after  the  work  was  done.  That 
there  are  no  shifting  sands  or  loose  sands";  and  that 
**a  condition  of  extraordinary  and  continuing  nui- 
sance existed,  and  for  that  matter  exists  to-day. 
That  the  bare  condition  of  the  ground  was  merely  a 
passing  phase." 

The  paragraph  of  the  original  opinion  to  which  the 
defendants  refer  stated  the  facts  concerning  the 
Mansker  lot  as  we  understood  the  facts  from  a  care- 
ful examination  of  the  transcript  of  testimony.  We 
have  re-examined  the  record  with  the  result  that  we 
are  unable  to  persuade  ourselves  that  we  have  mis- 
understood the  record. 

The  trial  occurred  on  July  7,  1919.  The  photo- 
graphs were  taken  on  June  14,  1919.  H.  G.  Van 
Dusen  testified  that  he  was  the  president  of  the 
Cemetery  Commission,  and  that  he  had  been  a  mem- 
ber of  the  commission  ever  since  its  organization. 
This  witness  was  therefore  in  a  position  to  know 
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whether  moneys  had  been  expended  by  the  commis- 
sion for  work  on  private  lots ;  and  it  is  fair  to  assume 
that  if  the  commission  had  caused  any  work  to  be  done 
at  any  time  upon  the  Mansker  lot  he  would  have  so 
stated.  After  first  explaining  that  moneys  raised  by 
taxes  were  used  for  general  cemetery  purposes,  such 
as  installing  a  water  plant  for  the  purpose  of  irrigat- 
ing the  cemetery,  rocking  roads,  improving  avenues 
in  the  cemetery  and  the  like.  Van  Dusen  was  asked 
and  answered  questions  as  follows: 

**Q.  Did  or  did  you  not  use  any  of  that  money  for 
the  purpose  of  improving  private  owned  lots! 

**A.  No,  sir. 

* '  Q.  *  *  I  will  ask  you  this,  was  any  of  this  money 
used  for  the  purpose  of  beautifying  privately  owned 
lots? 

''A.  No,  sir.' ^ 

Again  we  read  in  the  record  of  Van  Dusen 's  testi- 
mony: 

*'A.  None  of  the  improvements  on  the  private 
graves  has  been  done  with  the  taxpayers'  money. 

'*Q.  So  what  you  meant  was  that  the  taxpayers' 
money  was  used  for  cemetery  purposes  as  a  whole, 
avenues,  expenses  and  roads  f 

*'A.  Yes,  that  is  the  taxpayers'  money,  that  is  that 
levy  that  we  are  permitted  to  use  has  been  used  for 
the  improvement  of  the  city's  property  but  after  a 
lot  has  been  transferred  from  the  city  to  a  lot  owner 
that  then  the  lot  owner  is, — 

**Q.  Is  supposed  to  take  care  of  it? 

**A.  Has  to  pay  for  putting  his  lot  in  shape  and  for 
the  care  of  it." 

It  is  true  that  in  their  answer  which  was  filed  on 
January  14, 1919,  the  defendants  allege  that  the  plain- 
tiff permitted  her  lot  **to  grow  wild,"  that  it  became 
a  nuisance  and  that  the  commission  caused  the  lot — 

^ '  To  be  put  in  decent  and  safe  condition,  by  destroy- 
ing the  weeds  and  other  noxious  growth  thereon  and 
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by  planting  grass  seed  and  the  like.  That  the  ex- 
pense of  this  work  was  paid  ont  of  fnnds  secured  by 
public  taxation  and  were  thns  expended  by  the  then 
Cemetery  Conunission  without  power  or  authority  so 
to  do,  but  apparently  as  a  matter  of  necessity"; 

but  it  is  also  true  that  the  quoted  allegations  were 
denied  in  most  vigorous  language  by  the  plaintiff  in 
her  reply.  The  plaintiff  does  say  affirmatively  in  her 
reply,  however,  that  the  defendants — 

^  **  Plowed  over  said  lot  as  if  it  were  a  field  for  cul- 
tivation, knocked  down  the  little  wooden  marker,  *  * 
and  when  plaintiff  returned  again  to  the  cemetery 
said  lot  was  a  barren  waste.'' 

The  plaintiff  further  says  in  her  reply  '*that  there 
is  not  enough  grass  on  plaintiff's  plot  to  cover  the 
palm  of  a  man's  hand." 

In  brief,  the  defendants  say  in  their  answer,  which 
was  filed  five  months  before  the  photographs  were 
taken,  that  the  commission  removed  the  weeds  and 
noxious  growth  and  planted  grass;  but  even  though 
we  assume  for  the  purposes  of  the  discussion  that  the 
Cemetery  Commission  did  at  some  time  remove  weeds 
and  plant  grass  on  the  Mansker  lot  there  is  not  a 
word  of  evidence  having  the  slightest  tendency  to 
show  that  the  work  was  done  after  the  end  of  1916. 
And  although  the  plaintiff  says  that  the  defendants 
plowed  over  the  lot  **as  if  it  were  a  field  for  cultiva- 
tion" there  is  not  a  word  of  evidence  tending  to  sus- 
tain the  allegation  nor  is  there  either  allegation  or 
evidence  showing  when  it  was  done,  if  done  at  all. 
Although  there  is  evidence,  particularly  the  testimony 
of  Van  Dusen,  that  the  improved  part  of  the  cemetery 
taken  as  a  whole  is  likely  to  become  overgrown  with 
weeds  and  brush  if  neglected,  we  have  been  unable  to 
discover  any  evidence  showing  that  the  Mansker  lot 
has  been  covered  with  noxious  growth  or  that  at  any 
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time  since  the  plaintiff  purchased  the  lot  it  has  ever 
been  in  a  condition  other  than  that  shown  in  the 
photographs.  The  Mansker  lot  may  indeed  be  a  sand 
lot  We  do  not  undertake  to  say  that  it  is  or  that  it 
is  not  a  lot  covered  with  sand.  We  merely  say  that 
we  do  not  know  and  cannot  know  from  the  record. 
The  Mansker  lot  is  a  quarter  of  a  mile  from  the  '  *  old 
parf  of  the  cemetery  where  the  noxious  growth  was 
so  rank;  and  it  must  be  remembered  that  a  portion 
of  the  **new  part*^  of  the  cemetery  where  the 
Mansker  lot  is  located  is,  according  to  the  uncontra- 
dicted testimony  of  Van  Dusen,  covered  with  sand. 

After  explaining  that  the  first  expenditure  of  funds 
made  by  the  commission  was  for  the  installation  of 
a  pumping  plant  and  water  system,  Van  Dusen  was 
asked  and  answered  questions  as  follows : 

**Q.  And  this  was  done  then,  Mr.  Van  Dusen,  for 
the  purpose  of  irrigating  the  cemetery? 

*'A.  Yes,  sir. 

*'Q.  And  state  whether  or  not — ^whether  it  is  a 
fact,  Mr.  Van  Dusen,  or  not,  when  you  took  charge 
of  the  cemetery,  was  it  or  was  it  not  at  all  nothing  but 
sand  or  was  there  grass  growing  at  that  time  on  the 
improved  portion  we  are  speaking  oft 

**A.  Well,  there  was  some  grass — that  is  dande- 
lions and — 

**Q.  There  was  principally  sandf 

**A.  Great  portion  of  it  was  sand. 

*  *  Q.  And  what  would  happen  during  a  storm,  would 
the  sand  blow  around? 

**A.  It  blows  out. 

*'Q.  Would  it  cause  depressions  and  mounds  on 
graves  where  bodies  had  been  interred — ^would  it 
cause  a  depression  of  the  soil  after  a  storm  or  would 
it  not? 

**A.  Yes,  the  storm  would  blow  the  sand  out  and 
drift  it  from  one  place  to  another. 

'*Q.  Then,  Mr.  Van  Dusen,  the  purpose  of  install- 
ing an  irrigation  plant  there  was  to  enable  you  to 
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sow  grass  seeds  to  hold  the  soil  or  sand  together,  was 
it  notf 

**A.  Yes,  sir. 

**Q.  State  whether  or  not  you  had  anyone  down 
there  to  seed  the  seed,  g^ass  seeds,  or  what  would  be 
most  eflFcctive  to  hold  the  sand  together — did  you  have 
an  expert  down  there  or  did  you  nott 

**A.  Yes,  we  did. 

**Q.  You  paid  him  for  his  services! 

**A.  Yes,  sir. 

**Q.  And  he  reconunended  or  did  he  not  recommend 
certain  kinds  of  grass  seeds  as  being  most  suited  for 
the  sand  soil  there  f 

"A.  Yes,  he  did — we  have  that  report 

**Q.  And  did  you  sow  the  seed! 

**A.  Yes. 

'*Q.  You  sowed  seed  out  there! 

**A.  Oh,  that  is — all  the  grass  that  is  there  has  been 
sowed. 

**Q.  But  then  you  used  the  plan,  constructed  from 
the  moneys  secured  from  the  one  half  of  the  one  diill 
levied  for  the  purpose  of  irrigating  the  improved  por- 
tion to  cause  the  grass  to  grow  where  sand  used  to 
be  before,  that  is  correct,  is  it  not! 

''A.  Yes." 

Speaking  of  the  cemetery  as  a  whole  Van  Dusen  in 
substance  stated  that  a  portion  of  the  *'new  part'' 
would  if  neglected  become  **a  jungle,"  and  also  that 
a  portion  of  it  was  covered  with  sand  which,  unless 
kept  in  place  with  grass,  would  be  shifted  by  the 
wind.  No  witness  has  undertaken  to  say  whether 
the  Mansker  lot  contains  fertile  soil  or  is  covered 
with  sand.  The  photographs  rather  indicate  that  the 
Mansker  lot  is  largely  composed  of  sand.  We  have 
been  unable  to  discover  a  word  of  evidence  in  the 
record  showing  that  the  Cemetery  Commission  did 
any  work  of  any  kind  at  any  time  on  the  Mansker  lot, 
except  the  evidence  concerning  the  planting  of  grass. 
Indeed,  Van  Dusen 's  uncontradicted  testimony  is  that 
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not  a  dollar  of  the  commission's  funds  was  nsed  for 
the  improvement  of  private  lots.  It  is  impossible  to 
ascertain  from  the  transcript  of  testimony  the  year 
or  years  in  which  the  grass  was  planted.  It  does 
appear,  however,  that  the  grass  was  planted  shortly 
after  the  Cemetery  Commission  was  organized;  and, 
although  it  is  impossible  definitely  to  know  from  the 
evidence  whether  the  grass  was  planted  before  or 
after  the  sale  of  the  Mansker  lot,  it  is  a  fair  inference 
to  say  that  the  work  was  certainly  done  before  1917. 

The  evidence  fails  to  show  that  the  plaintiff  has 
ever  done  or  omitted  to  do  anything  which  has  caused 
injury  to  the  rights  of  others.  There  is  no  evidence 
showing  that  the  Mansker  lot  has  at  any  time  been  so 
covered  with  noxious  growth  as  to  be  a  nuisance ;  and 
at  the  most  the  evidence  goes  no  further  than  to  tend 
to  show  that  the  Mansker  lot  is  likely  to  become  over- 
grown at  some  time  in  the  future  if  it  is  neglected. 
In  a  word,  the  endowment  plan  is  unenforceable 
against  a  lot  which  was  purchased  before  the  adoption 
of  the  plan.  The  proposed  plan  in  effect  extinguishes 
a  right  of  which  the  purchaser  of  a  lot  cannot  be  di- 
vested without  his  consent.  Furthermore,  even  if  the 
application  of  the  endowment  plan  were  conditioned 
upon  the  culpable  neglect  of  the  lot  owner  in  permit- 
ting noxious  growth,  it  cannot  be  applied  to  the 
Mansker  lot  because  the  evidence  fails  to  show  such 
culpable  neglect. 

The  defendants  seem  to  entertain  the  notion  that 
our  decision  expressed  in  the  original  opinion  was 
based  solely  upon  the  condition  of  the  Mansker  lot, 
and  that  our  conclusion  of  law  was  based  entirely 
upon  the  finding  of  fact  which  was  to  the  effect  that 
the  record  did  not  show  that  the  plaintiff  has  ever 
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done  or  failed  to  do  anything  causing  injury  to  the 
rights  of  others. 

In  the  original  opinion  we  intended  squarely,  posi- 
tively and  unequivocally  to  say  that  the  endowment 
plan  cannot  be  enforced  because  it  is  an  unreasonable 
exercise  of  power.    In  the  original  opinion  we  stated : 

**The  concrete  question  for  decision  is:  Can  the 
commission  by  compulsion  bring  within  the  embrace 
of  the  endowment  plan  all  lots  which  were  sold  prior 
to  the  adoption  of  the  plant'* 

The  original  opinion  answers  this  question  by  say- 
ing: 

**The  city  is  without  power  to  bring  the  plaintiff's 
lot  within  the  embrace  of  the  endowment  plan,  unless 
the  plaintiff  consents.*' 

It  was  our  view  and  we  explained  at  length  that  the 
plaintiff  was  possessed  of  the  right  to  care  for  her 
lot  and  that  this  right  could  not  be  taken  from  her 
without  her  consent.  We  pointed  out  that  the  endow- 
ment plan  takes  from  the  plaintiff  and  from  other 
persons  who  purchased  prior  to  the  adoption  of  the 
endowment  plan  this  right  which  the  lot  owners  have 
to  care  for  their  lots.  The  endowment  plan  is  con- 
ditioned upon  nothing.  The  avowed  purpose  of  the 
endowment  plan  is  to  give  to  the  cemetery  proprietor 
the  exclusive  right  to  care  for  burial  lots.  While  it 
is  conceded  that  the  cemetery  proprietor  can  pre- 
scribe and  enforce  reasonable  rules  and  regulations, 
the  Cemetery  Commission  cannot  deprive  lot  owners, 
without  their  consent,  of  the  right  themselves  to  care 
for  their  lots.  We  repeat  that  the  endowment  plan 
operates  to  extinguish  a  right  which  the  plaintiff  ac- 
quired when  she  purchased  her  lot,  and  it  makes  no 
difference  whether  the  endowment  plan  be  called  a 
rule   or  a  regulation  or  an  exercise  of  the  police 
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power,  because  in  any  event  it  is  an  unreasonable  ex- 
ercise of  power  and  is  unenforceable.  Our  conclusion 
that  the  endowment  plan  is  unreasonable  and  there- 
fore unenforceable  was,  it  is  true,  suflScient  to  dispose 
of  this  appeal;  but  we  proceeded  further  and  stated 
that  the  record  did  not  show  that  the  plaintiff  had 
permitted  her  lot  to  become  in  such  a  condition  as  to 
injure  others. 

We  now  repeat  that  a  critical  re-examination  of  the 
record  fails  to  show  that  the  plaintiff's  lot  has  ever 
been  in  such  a  condition  as  to  injure  the  rights  of 
others.  It  may  be  conceded  that  some  of  the  persons 
participating  in  the  trial  had  personal  knowledge  that 
the  Cemetery  Commission  did  in  truth  care  for  the 
Mansker  lot  and  that  the  plaintiff  gave  it  no  care  at 
all;  but  we  are  not  permitted  to  take  notice  of  any 
facts  unless  they  are  appropriately  made  a  part  of 
and  recited  in  the  record,  for  we  are  confined  to  the 
record  as  it  is  presented  to  us;  and  according  to  the 
uncontradicted  testimony  of  Van  Dusen : 

**None  of  the  improvements  on  the  private  graves 
has  been  done  with  the  taxpayers*  money.** 

The  endowment  plan  as  already  explained  is  con- 
ditioned upon  nothing.  The  plan  does  not  provide 
that  it  shall  become  operative  onljr  in  case  a  lot  owner 
fails  properly  to  care  for  his  lot ;  nor  is  it  based  upon 
any  other  condition.  Although  the  endowment  plan 
would  not  be  legal  and  enforceable  even  though  it 
were  conditioned  upon  the  failure  of  a  lot  owner  to 
care  for  his  lot,  yet  assuming  for  the  purposes  of  this 
discussion  that  the  plan  did  contain  such  a  condition 
and  that  it  would  be  legal  if  based  upon  such  a  con- 
dition, nevertheless  it  could  not,  upon  the  record 
presented  to  us,  be  made  applicable  to  the  Mansker 
lot  for  the  reason,  we  reiterate,  that  the  recorded  evi- 
dence does  not  show  that  the  Mansker  lot  has  ever 
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been  in  such  a  condition  as  to  harm  the  cemetery 
taken  as  a  whole  or  as  to  injure  the  rights  of  any 
individual. 

The  petition  for  a  rehearing  is  denied. 

Beheabing  Denied. 

Burnett,  C.  J.,  and  McBkide  and  Brown,  JJ.,  con- 
cur. 


Argued  March  30,  affirmed  Maj  24,  1921. 

EMEBSON  V.  LUMBEBMEN'S  HOSPITAL  ASSN. 

(198  Pae.  231.) 

PbyBidaiui  and  SurgeonB— Not  Negligence,  «■  Matter  of  Law,  to  Take 
Injured  Man  on  Stretcher  Jn  Railroad  Motor-car  ftom  Logging 
Oonmninity  to  HospitaL 

1.  Where  plaintiff's  minor  son,  whose  leg  was  practically  severed 
bj  the  wheel  of  a  logging  train,  died  while  being  taken  to  defendant's 
hospital  at  A.,  it  could  not  be  held  as  a  matter  of  law,  in  the  absence 
of  allegation  and  proof  of  negligence  or  unskillfulness,  that  it  was 
improper  under  the  circumstances  to  take  him  on  a  stretcher  in 
a  railroad  motor-car  from  a  sparsely  settled  logging  community  to  a 
hospital. 

Bvldence— PlTTSiclan  may  Testify  as  to  Proper  Treatment,  but  Should 
be  Informed  What  Attending  PhysidLan  Did  and  Failed  to  Do. 

2.  In  a  malpractice  ease  the  opinion  of  medical  men  may  be  re- 
ceived in  evidence  as  tow  what  would  be  the  proper  treatment,  but 
they  should  be  informed  as  to  what  treatment  was  given  the  patient, 
or  what  the  physician  in  attendance  failed  to  do. 

Physicians  and  Surgeons — Not  Liable  for  Error  of  Judgment— Death 
of  Patient  not  Evidence  of  Neglect 

3.  If  a  regularly  licensed  physician  with  reasonable  diligence  em- 
(ploys  the  skill  of  which  he  is  possessed  in  treating  a  surgical  case, 
he  is  not  liable  for  an  error  of  judgment,  and  the  fact  that  the  patient 
dies  is  not  evidence  of  neglect. 

1.  As  to  degree  of  care  and  skill  which  a  physician  and  surgeon 
must  exercise,  and  his  liability  for  negligence  and  malpractice,  see 
notes  in  93  Am.  St.  Bep.  657;  1  Ann.  Oas.  21^  306;  14  Ann.  Oas.  605; 
37  L.  S.  A.  830. 
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Pliysicians  and  Surgeons — Nonsuit  Properly  Granted  Where  Eyldence 
Failed  to  Show  Malpractice. 

'  4.    Where,  in  a  malpractice  case,  there  was  an  entire  lack  of  testi- 

mony as  to  whether  or  not  defendant  adopted  and  applied  the  proper 
method  of  treating  deceased,  or  to  show  what  he  failed  to  do,  a 
motion  for  a  nonsuit  was  properly  granted. 

From  Clatsop :  James  A.  Eakin,  Judge. 

Department  1, 

This  is  an  action  for  damages  on  account  of  the 
death  of  plaintiff's  minor  son,  Alexander  Emerson, 
alleged  to  be  due  to  the  negligence  of  the  defendants 
in  caring  for  him  after  he  had  been  injured  on  a  log- 
ging railroad  in  Columbia  County,  Oregon.  The 
complaint  alleges  the  incorporation  of  the  defendant, 
Lumbermen's  Hospital  Association,  with  its  principal 
offices  at  the  City  of  Astoria;  that  it  was  engaged 
in  operating  hospitals  for  hire  and  profit;  that  de- 
fendant B.  L.  Sears  has  been  practicing  medicine  and 
surgery  at  Neverstill,  Columbia  County,  Oregon,  and 
was  employed  by  the  defendant  Lumbermen's  Hos- 
pital Association  as  its  representative  physician  in 
charge  of  its  business  in  Columbia  County;  that  the 
Kerry  Timber  Company  was  engaged  in  logging,  and 
manufacturing  lumber  in  the  vicinity  of  Neverstill, 
and  transporting  logs  by  rail  to  Kerry ;  that  the  Hos- 
pital Association  had  a  contract  with  the  Timber 
Company,  whereby  the  company  should  collect  from 
its  employees  approximately  fifty  cents  per  month  as 
hospital  fees  to  be  paid  to  the  Hospital  Association  in 
consideration  of  which  the  association  agreed  to  fur- 
nish material  and  surgical  attention  to  all  persons 
becoming  ill  or  injured  in  or  about  the  logging  and 
milling  operations  during  the  period  for  which  such 
fees  were  paid;  that  during  March,  1918,  plaintiff's 
son  was  employed  by  the  Kerry  Timber  Company  and 
had  paid  the  hospital  fees  for  that  month;  and  that 
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on  March  28,  1918,  the  son  left  the  employment  and 
the  Kerry  Timber  Company  issued  to  him  a  time 
statement,  agreeing  to  transport  him  to  Kerry,  Ore- 
gon, where  he  could  receive  his  pay  for  such  services. 
The  complaint  then  sets  forth  as  follows: 

'  *  That  while  en  route  from  the  milling  and  logging 
camp  of  said  Kerry  Timber  Company  to  Kerry,  Ore- 
gon, the  plaintiff's  said^on  was  accidentally  injured 
by  a  wheel  of  one  of  the  trains  operated  by  said 
Kerry  Timber  Company  running  over  and  crushing 
his  foot  and  leg. 

I* That  upon  sustaining  said  injury,  the  plaintiff's 
said  son  was  taken  to  the  office  of  the  defendants  at 
Neverstill,  at  which  time  the  defendants  herein  under- 
took and  agreed  to  care  for  him,  and  from  that  time 
until  his  death  he  was  under  the  care  and  control  of 
the  defendants  herein.  That  the  injury  sustained  by 
the  plaintiff's  said  son  was  not  such  as  would  prove 
fatal  had  he  received  ordinary  medical  care  or  atten- 
tion, but  on  account  of  the  laceration  of  his  foot  and 
leg,  arteries  and  vessels  were  severed  so  that  the 
blood  flowed  freely  from  said  injuries.  That  the  de- 
fendants herein  carelessly,  recklessly  and  negligently 
failed  to  so  treat  or  dress  said  injuries  so  as  to  stop 
the  flow  of  said  blood,  although  the  same  could  have 
been  stopped  by  the  use  of  ordinary  skill  or  atten- 
tion, but,  on  the  contrary,  defendants  permitted  the 
plaintiff's  said  son  to  continue  to  lose  blood  from  the 
time  they  undertook  to  care  for  him,  to  wit,  about 
1:30  p.  M.  on  said  twenty-eighth  day  of  March  until 
his  death,  and  kept  the  plaintiff's  said  son  in  the 
office  of  the  defendants  at  said  Neverstill  until  about 
2 :00  p.  M.  of  said  day,  giving  little  or  no  attention  to 
him  during  that  time,  and  then  placed  the  plaintiff's 
said  son  on  a  train  operated  by  the  said  Kerry  Tim- 
ber Company,  taking  him  from  said  Neverstill  to  said 
town  of  Kerry  en  route  to  the  hospital  of  the  defend- 
ant Lumbermen's  Hospital  Association  at  Astoria 
Oregon,  and  did  nothing  during  said  time  to  alleviate 
the  shock  resulting  from  said  injur5^  That  upon 
arriving  at  said  station  of  Kerry,  the  plaintiff  ^s  son 
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was  left  in  a  small  waiting-room  near  the  railroad 
station  at  said  place  for  approximately  one  and  one- 
half  hours,  without  the  presence  or  attendance  of 
these  defendants  or  of  anyone  else,  and  that  during 
said  time  the  plaintiff  *s  said  son  continued  to  grow 
weaker  on  account  of  the  loss  of  blood  and  lack  of 
attention  hereinbefore  mentioned,  and  as  a  result 
thereof  died  in  said  station  about  6:30  p.  m.  of  said 
day. 

I* That  by  the  use  of  ordinary  skill  or  attention  the 
injuries  received  by  plaintiff's  said  son  could  have 
been  dressed  and  treated  so  as  to  permit  him  to  fully 
recover,  and  that  the  death  of  the  plaintiff's  said  son 
was  due  to  the  negligent,  careless  and  reckless  con- 
duct of  the  defendants  herein  in  treating  plain- 
tiff's said  son  in  the  manner  hereinbefore  mentioned, 
and  that  said  careless,  reckless  and  negligent  conduct 
of  said  defendants  was  the  approximate  and  sole 
cause  of  the  death  of  the  plaintiff's  said  son." 

The  complaint  further  avers  that  defendant  B.  L. 
Sears  was  not  equipped,  either  by  training  or  experi- 
ence to  care  for  persons  injured,  which  fact  was 
known  to  the  defendant  Lumbermen's  Hospital  Asso- 
ciation. The  defendants  answered  separately.  De- 
fendant B.  L.  Sears  answered  denying  most  of  the 
allegations  of  the  complaint,  a  portion  of  the  answer 
being  as  follows: 

**This  defendant  answering  unto  paragraph  num- 
bered VIII  of  said  complaint  denies  the  same,  and 
the  whole  thereof,  and  each  and  every  allegation 
therein  contained,  save  and  excepting  this  defendant 
admits  that  some  time  after  the  said  Alexander  Emer- 
son had  sustained  an  injury  to  his  person  arising 
from  some  accident  unknown  to  this  defendant  occur- 
ring to  said  Alexander  Emerson  on  the  train  or  rail- 
road track  of  the  said  Kerr>'  Timber  Company,  the 
said  Alexander  Emerson  was  brought  to  the  office  of 
this  defendant  at  Neverstill,  in  Columbia  County, 
Oregon,  for  medical  and  surgical  aid.    That  this  de- 
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fendant  furnished  to  and  gave  the  said  Alexander 
Emerson  all  of  the  necessary  medical  and  surgical 
aid  and  gave  to  him  all  of  the  medical,  surgical  and 
other  aid  that  was  in  the  power  of  this  defendant  to 
administer  and  give,  but  that  the  said  wound  received 
by  said  Alexander  Emerson  was  a  mortal  wound,  and 
although  this  defendant,  in  the  exercise  of  due  care 
and  skill,  furnished  said  Alexander  Emerson  all 
necessary  medical  and  surgical  aid,  the  said  Alexander 
Emerson  died,  for  that  his  wound  was  mortal." 

The  defendant  Lumbermen's  Hospital  Association 
answered  denying  all  of  the  allegations  showing  lia- 
bility, and  alleged  that  it  had  a  contract  for  a  con- 
sideration to  be  paid  exclusively  by  the  Kerry  Tim- 
ber Company  whereby  the  defendant  undertook  to 
furnish  the  Kerry  Timber  Company  surgical  treat- 
ment and  first  aid  service  at  and  near  its  place  of 
business  at  Neverstill,  Oregon,  and  hospital  services 
at  Astoria,  Oregon,  with  the  necessary  medicines  and 
supplies  for  such  of  its  employees  as  should  become 
injured  or  ill  while  in  the  actual  employ  of  the  Kerry 
Timber  Company;  that  Alexander  Emerson,  after  he 
sustained  the  injury,  was  taken  to  the  emergency 
hospital  of  this  defendant  at  Neverstill;  and  that  Dr. 
B.  L.  Sears,  as  a  physician  and  surgeon,  and  not  as 
a  representative  of  this  defendant,  furnished  Alex- 
ander Emerson  all  necessary  medical  and  surgical 
care  that  could  with  the  exercise  of  care  and  skill 
have  been  given  to  him  from  that  time  until  his  death, 
but  that  the  injury  was  a  mortal  wound  whereof  Alex- 
ander Emerson  died. 

The  cause  was  tried  before  the  court  and  a  jury. 
At  the  close  of  plaintiff's  case  defendants  moved  the 
court  for  a  judgment  of  nonsuit,  which  was  granted 
as  to  both  defendants,  and  judgment  entered  accord- 
ingly.   Plaintiff  appeals.  Affibmbd. 
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For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Howard  K.  Zimmerman  and  Messrs.  Smith  & 
Shields,  with  an  oral  argument  by  Mr.  Roy  F.  Shields. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  G.  C.  Fulton  and  Mr.  A.  C.  Fulton,  with  an 
oral  argument  by  Mr.  G.  C.  Fulton. 

BEAN,  J. — Several  errors  are  assigned  by  plain- 
tiff upon  this  appeal.  The  first  for  consideration  is 
the  disposition  of  the  motion  for  a  nonsuit.  It  ap- 
pears from  the  testimony  that  Alexander  Emerson 
was  injured  by  the  wheel  of  a  logging  train  running 
over  his  leg  and  practically  severing  it  from  his  body. 
The  accident  occurred  about  one  hundred  yards  from 
a  Bouse  where  Mrs.  H.  E.  Miles  and  her  sister  resided 
and  about  three  quarters  of  a  mile  from  Neverstill, 
between  Sunnyside  and  Neverstill.  Mrs.  Miles  was 
a  witness  for  plaintiff  and  testified  as  to  the  cir> 
cumstances  of  the  accident.  Soon  after  the  logging 
train  had  passed  her  house  she  heard  the  boy  cry, 
and  she  and  her  sister  went  to  his  assistance.  He 
was  attempting  to  jump  from  one  railroad  tie  to  an- 
other upon  one  foot  with  his  hands  in  the  air  for 
balance,  had  proceeded  about  ten  feet  and  then  sat 
down  on  a  pile  of  logs.  The  torn  clothing  left  a  trail 
of  blood  where  he  passed  over  the  track.  She  and 
her  sister  attempted  to  assist  him  to  their  house, 
and  had  arrived  near  it,  when  the  so-called  railroad 
jitney  or  motor-car  came,  and  he  was  assisted  by  the 
men  into  the  car  and  taken  to  Neverstill.  When  the 
two  women  got  the  boy  near  the  house,  Mrs.  Miles  got 
a  quilt  for  him  to  lie  on,  and  when  the  jitney  came 
she  let  them  take  the  quilt  for  that  purpose. 

It  appears  that  the  boy  was  taken  to  the  emergency 
hospital  at  Neverstill,  and  in  a  short  time  placed  upon 
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the  jitney  cax  and  taken  to  Kerry,  where  he  died 
about  three  quarters  of  an  hour  after  arrival.  Dr. 
Sears  looked  after  him,  directed  affairs  at  Neverstill, 
accompanied  him  to  Kerry,  and  was  with  him  work- 
ing over  him  when  he  died. 

The  main  allegation  in  regard  to  malpractice  is 
that  there  was  a  failure  to  treat  or  dress  the  boy's 
wound  so  as  to  stop  the  flow  of  blood,  although  the 
same  could  have  been  done  by  the  use  of  ordinary 
skill  or  attention.  We  have  searched  the  testimony 
in  vain  to  find  anything  as  to  what  treatment  was 
administered  to  the  boy's  injured  limb,  or  what  the 
doctor  failed  or  neglected  to  do.  It  does  not  appear 
from  the  testimony  whether  he  tried  to  staunch  the 
flow  of  blood  by  binding  the  limb  with  a  string,  rope, 
wire  or  a  bandage,  or  what  he  did.  Neither  is  there 
any  evidence  to  show  what  he  did  not  do,  or  that 
proper  and  skillful  first  aid  was  not  provided  for  the 
patient. 

There  is  evidence  in  the  case  showing  that  when  the 
quilt  upon  which  the  unfortunate  boy  was  placed  was 
returned  to  Mrs.  Miles  it  was  saturated  with  blood, 
and  ruined.  There  was  considerable  blood  upon  it 
where  the  boy  had  laid,  but  there  is  nothing  to  indi- 
cate but  what  the  blood  so  flowed  from  the  wound 
on  to  the  quilt  before  the  doctor  had  any  opportunity 
to  treat  the  boy.  Dr.  Sears  stated  to  the  coroner 
that  the  boy  died  from  nerve  shock  and  from  loss 
of  blood.  From  the  description  given  by  Mrs.  Miles 
of  how  the  boy  walked  or  jumped  as  best  he  could 
about  one  hundred  yards,  putting  one  arm  on  her 
shoulder  and  one  on  her  sister's  shoulder,  it  is  ap- 
parent that  the  poor  boy  bled  considerably  before 
there  was  any  opportunity  for  treatment  by  anyone, 
and  prior  to  his  being  taken  to  the  emergency  hos- 
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pital.  The  women  who  assisted  him  were  frail,  and 
it  took  about  twenty-five  minutes  to  assist  him  to 
make  the  distance  to  a  place  opposite  the  house.  He 
was  afterwards  taken  on  the  jitney  about  three  quar- 
ters of  a  mile  to  the  emergency  or  first  aid  hospital. 
T,  S.  White,  the  coroner  of  the  county,  was  a  witness 
for  plaintiff  and  testified  that  he  took  charge  of  the 
body  soon  after  the  boy^s  death.  He  was  not  inter- 
rogated in  any  way  in  regard  to  what  had  been  done 
to  treat  the  limb  or  stop  the  flow  of  blood,  and  was 
not  asked  to  describe  the  condition  of  the  limb  at 
that  time,  as  to  bandages  or  the  like.  It  seems  there 
were  several  other  persons  present  at  Neverstill  and 
Kerry,  who  saw  the  boy  after  the  accident ;  yet  no  at- 
tempt was  made  to  learn  from  them  whether  or  not 
aid  was  rendered  the  sufferer.  Dr.  B.  L.  Sears  was 
called  as  a  witness,  and  stated  that  he  returned  the 
quilt  that  he  took  off  from  the  stretcher  upon  which 
the  boy  was  carried,  and  returned  it  to  Mrs.  Miles. 
The  doctor  was  not  asked  as  to  what  he  did  to  staunch 
the  flow  of  blood  from  the  wound,  nor  anything  as  to 
the  manner  in  which  he  treated  the  boy,  or  failed  to 
treat  him.  The  averments  of  the  complaint,  as  to 
negligence  in  the  care  of  the  boy,  are  not  supported 
by  the  evidence. 

'  1.  The  deposition  of  Dr.  C.  E.  Cashett,  a  regularly 
licensed  physician  and  surgeon,  was  read  to  the  effect 
that,  in  the  case  of  an  injury  such  as  a  lower  limb 
being  run  over  by  a  logging  car  in  such  a  manner  as 
to  crush  the  leg  or  foot  and  cause  a  hemorrhage,  the 
flow  of  blood  should  and  could  be  immediately 
stopped.  Dr.  Cashett  did  not  see  Alexander  Emerson 
after  the  accident,  and  was  in  no  way  informed  as 
to  what  treatment,  if  any,  Dr.  Sears  administered  to 
the  patient.    For  aught  that  appears  in  the  record 
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everything  suggested  by  Dr.  Cashett  was  done  by  Dr. 
Sears.  The  complaint  does  not  specify  negligence  or 
unskillfulness  on  the  part  of  either  of  the  defendants 
in  attempting  to  take  young  Emerson  from  Neverstill 
to  the  hospital  at  Astoria  for  care  and  treatment. 
Plaintiff  argues  that  the  taking  of  the  boy  away  from 
Neverstill  on  a  car  shows  improper  treatment.  In 
the  absence  of  an  allegation  and  proof  it  cannot  be 
assumed,  or  held  as  a  matter  of  law,  that  it  was  im- 
proper under  the  circumstances  to  take  the  injured 
young  man  on  a  stretcher  from  a  sparsely  settled  log- 
ging community  to  a  hospital. 

The  first  question  that  naturally  suggests  itself  is : 
What  treatment  was  furnished  the  patient  after  he 
was  placed  in  the  care  of  Dr.  Sears,  or  did  the  phy- 
sician fail  to  furnish  proper  treatment?  Second,  if 
treatment  was  accorded,  was  it  proper  or  otherwise? 
It  cannot  be  assumed  that  there  was  a  total  failure  to 
render  aid  and  staunch  the  flow  of  blood. 

2.  In  a  malpractice  case  the  opinion  of  medical  men 
may  be  received  in  evidence  as  to  what  would  be  the 
proper  treatment,  but  in  order  for  such  expert  wit- 
nesses to  have  a  basis  for  their  testimony  they  should 
be  informed  as  to  what  treatment  was  given  the 
patient,  or  what  the  physician  in  attendance  had 
failed  to  do:  Rodgers  on  Expert  Testimony  (2  ed.), 
§  64 ;  22  C.  J.,  p.  663,  §  758 ;  Lehman  v.  Knott,  100 
Or.  59  (196  Pac.  476),  opinion  rendered  March  29, 
1921. 

3.  The  death  of  Alexander  Emerson,  while  under 
the  care  of  Dr.  Sears  as  a  physician  and  surgeon,  or 
of  either  of  the  defendants,  is  no  evidence  of  want  of 
care,  or  of  unskillfulness  or  failure  to  administer 
proper  treatment:  Lang  ford  v.  Jones,  18  Or.  307  (22 
Pac.  1064) ;  HUls  v.  Shaw,  69  Or.  460  (137  Pac.  229) ; 
Merriam  v.  Hamilton,  64  Or.  476  (130  Pac.  406). 
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Dr.  Sears*  qualifications  as  a  physician  and  sur- 
geon, although  challenged  by  the  complaint,  are  not 
assailed  by  the  testimony.  As  far  as  shown  he  is 
qualified  and  skillful.  Alexander  Emerson  was  seri- 
ously injured,  and  taken  to  the  emergency  hospital 
at  Neverstill.  He  was  attended  by  Dr.  Sears,  and  as 
a  result  of  the  injury  he  died.  When  a  physician  or 
surgeon  undertakes  the  treatment  of  a  case  he  does 
not  guarantee  a  cure,  in  the  absence  of  a  contract  to 
that  effect :  21  E.  C.  L.,  p.  391,  §  36.  The  doctrine 
enunciated  by  the  precedents  is,  that  if  a  regularly 
licensed  physician  with  reasonable  diligence  em- 
ploys the  skill  of  which  he  is  possessed  in  treating 
a  surgical  case,  he  is  not  liable  for  an  error  of  judg- 
ment, and  the  fact  that  an  unfortunate  result  follows, 
is  not  in  any  way  evidence  of  neglect :  Hills  v.  Shaw, 
69  Or.  460,  467  (137  Pac.  229),  and  cases  there  cited. 

4.  There  being  an  entire  lack  of  testimony  as  to 
whether  or  not  Dr.  Sears  adopted  and  applied  the 
proper  method  of  treating  Alexander  Emerson  after 
he  was  placed  under  his  care,  or  to  show  what  he 
failed  to  do,  the  motion  for  a  nonsuit  was  properly 
granted. 

There  is  some  controversy  as  to  whether  or  not  Dr. 
Sears  was  connected  with  or  represented  the  defend- 
ant hospital  in  so  caring  for  the  boy.  As  we  view 
the  case,  this  and  other  questions  raised  become  im- 
material, and  need  not  be  considered. 

It  follows  that  the  judgment  of  the  Circuit  Court 
must  be  affirmed.    It  is  so  ordered.  Affibmed. 

Burnett,  C.  J.,  and  MgBbide  and  Habbis,  JJ.^  con- 
cur. 

100  Or.--81; 
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Argued  Mareb  30,  affirmed  Maj  24,  1921. 

ROOK  V.  SCHULTZ. 

(108  Pac.  234.) 

Master  and  Serraat— Vehicle  Negligently  DrlTon  Presumed  Used  for 
Owner's  Purposes. 

1.  In  an  action  by  a  volunteer  who  was  riding  on  defendant's 
motor-truck  and  asBisting  the  driver  to  distribute  milk,  there  is  a 
presumption  that  the  vehicle  was  being  used  for  defendant's  purposes 
at  the  time  of  the  injury  to  the  volunteer^  who  was  thrown  therefrom 
when  it  turned  a  corner. 

Master  and  8«rvajit— Volunteer  may  Recover  on  Oenersl  Principles  of 
Negligence. 

2.  While  a  volunteer  assisting  the  driver  of  a  motor-truck  may  not 
recover  on  the  basis  of  service,  he  yet  may  be  entitled  to  the  exer- 
cise of  that  degree  of  care  owing  to  persons  rightfully  on  employer's 
premises,  and  base  a  recovery  on  general  principles  of  negligence,  so 
that,  where  the  volunteer  places  himself  m  a  position  of  danger,  even 
negligently,  the  employer  is  liable  if  the  injury  could  have  been 
avoided  by  the  exercise  of  ordinary  caro  on  his  part  or  that  of  the 
driver. 

Negligence— Question  of  Fact. 

3.  The  question  of  negligence  is  one  of  fact. 

NegUgence— Negligence  as  to  Volunteer  AssUrting  Motor-track  BilYer 
Held  Question  for  Jury. 

4.  Where  plaintiff,  a  boy  of  14,  acting  as  a  volunteer,  undertook 
to  assist  the  driver  of  a  milk  truck  in  making  delivery,  and  for  that 
purpose  rode  on  the  running-board,  the  question  whether  defendant  is 
liable  for  an  injury  resulting  when  the  boy  was  thrown  from  the 
truck  on  the  turning  of  an  intersection,  it  being  asserted  that  the 
truck  was  operated  at  a  negligent  speed  and  a  sudden  turn  made 
without  warning,  held,  under  the  evidence,  for  the  jury. 

From  Multnomali :  William  N.  Gatbns,  Judge. 

1.  Making  prima  facie  case  of  responsibility  for  negligence  of 
driver  of  automobile  by  proof  of  defendant's  ownership  of  car  or 
employment  of  driver^  see  notes  in  46  Ii.  &.  A.  (N.  S.)  1091,  and 
Lu  B.  A.  1918D,  92  f. 

2.  Liability  of  master  to  person  volunteering  to  assist  servant,  see 
notes  in  22  Am.  8t  Bep.  463;  Ann.  Cas.  1913G,  796. 

4.  Negligence  of  driver  of  automobile  as  imputable  to  occupant 
or  guest,  see  notes  in  19  Ann.  Oas.  1225;  Ann.  Oas.  1913B,  684;  Ann. 
Gas.  1915B,  769;  Ann.  08«.  1916E,  268;  Ann.  Cas.  1918B,  841;  Ann. 
Cas.  1918G«  961. 
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Department  1. 

It  is  alleged  in  the  complaint  and  admitted  by  the 
answer  that  the  defendants  are  partners  engaged  in 
maintaining  and  operating  a  dairy  plant  under  an 
assumed  trade  name,  using  in  their  business  a  num- 
ber of  vehicles  propelled  by  gasoline;  that  they  hire 
help  for  the  purpose  of  operating  them;  and  that  on 
July  13,  1918,  the  plaintiff  was  riding  on  one  of  those 
vehicles  and  assisting  the  driver  in  distributing  milk. 
It  is  further  charged  in  the  complaint,  but  denied  by 
the  answer,  that  on  the  date  mentioned,  while  the 
plaintiff  was  riding  on  the  motor  truck  he  was  thrown 
therefrom,  receiving  certain  injuries  which  he  de- 
scribed; and  that  the  defendant  knew  he  was  so  rid- 
ing and  assisting  the  driver  thereon.  The  charges  of 
negligence  imputed  to  the  defendants  are  as  follows: 

''That  said  defendants  carelessly  and  negligently 
permitted  and  allowed  said  Antone  Book  to  ride  on 
the  running-board  of  its  said  motor-truck ; 

''That  said  defendants  carelessly  and  negligently 
operated  the  said  motor-truck  at  a  high  and  danger- 
ous rate  of  speed,  while  said  Antone  Rook  was  riding 
on  said  running-board; 

"That  said  defendants  carelessly  and  negligently 
on  said  thirteenth  day  of  July,  1918,  turned  at  the 
intersection  of  Michigan  and  Shaver  Streets,  at  a 
high  and  dangerous  rate  of  speed,  while  said  Antone 
Book  was  riding  on  said  running-board,  thereby 
throwing  him  therefrom; 

"That  said  defendants  carelessly  and  negligently 
failed  to  warn  and  advise  said  Antone  Book  of  their 
intention  to  suddenly  and  unexpectedly  turn  at  said 
intersection  of  Michigan  and  Shaver  Streets." 

The  injuries  mentioned  are  denied  by  the  answer. 
That  pleading  aflRrmatively  states  that  on  July  13, 
1918,  the  plaintiff,  who  is  of  the  age  of  about  four- 
teen years,  was  riding  on  one  of  the  defendant's 
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motor  vehicles  without  their  knowledge  or  consent, 
and  as  a  volunteer  was  assisting  the  driver  in  deliver- 
ing milk,  without  any  authority  emanating  from  the 
defendants.  Contributory  negligence  is  imputed  to 
the  plaintiff  in  that  he  failed  to  hold  on  to  any  part 
of  the  vehicle,  released  his  hold  upon  it  which  he  had 
theretofore  maintained,  and  carelessly  and  negli- 
gently attempted  to  alight  therefrom  while  it  was 
moving,  that  being  the  cause  of  his  hurt.  This,  in 
turn,  is  traversed  by  the  reply. 

The  errors  assigned  are  predicated  on  the  refusal 
of  the  court  to  grant  a  motion  for  nonsuit  at  the 
close  of  the  plaintiff's  case,  refusal  to  direct  a  ver- 
dict in  favor  of  the  defendants  at  the  close  of  all  the 
evidence,  and  upon  giving  the  following  instruction: 

'*If  you  find  the  evidence  in  this  case  that  the  de- 
fendants were  careless  and  negligent,  in  that  they 
permitted  plaintiff  to  ride  on  the  running-board  of 
their  motor-truck,  or  they  operated  their  motor-truck 
at  a  high  and  dangerous  rate  of  speed,  and  that  as  a 
direct  and  proximate  result  of  such  negligence,  with- 
out negligence  on  the  part  of  the  plaintiff,  plaintiff 
was  injured,  in  that  event  your  verdict  should  be  for 
the  plaintiff,  if  the  accident  was  not  a  pure  accident 
and  plaintiff  was  not  guilty  of  contributory  negli- 
gence. Of  course  that  takes  into  consideration  the 
fact  that  they  knew  he  was  riding  on  the  truck. '  * 

Affibmed. 

For  appellants  there  was  a  brief  over  the  name  of 
Messrs.  Veazie,  McCourt  &  Veazie,  with  an  oral  argu- 
ment by  Mr.  J.  C.  Veazie. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Davis  d>  Farrell,  with  an  oral  argument  by 
Mr.  W.  E.  Farrell. 
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BUENETT,  C.  J.— 1.  For  the  purposes  of  this  case 
we  take  the  defendants  at  their  own  classification  of 
the  plaintiff  as  a  volunteer,  assisting  their  employee 
who  was  in  charge  of  the  vehicle  in  the  distribution 
of  milk  which  the  defendants  were  selling.  The  case 
presented  is  one  of  the  infliction  of  an  injury  by  the 
management  of  the  defendants*  vehicle.  As  to  the 
responsibility  of  the  defendants,  it  is  settled  in  West 
V.  Kern,  88  Or.  247  (171  Pac.  413,  1050,  L.  R.  A. 
1917D,  920),  that  where  a  plaintiff  proves  that  the 
vehicle  which  caused  his  injury  belonged  to  the  de- 
fendant, a  prima  facie  case  is  made,  since  the  jury 
may  infer  that  at  the  time  of  the  accident  the  vehicle 
was  being  used  for  the  defendants*  purposes.  The 
])resumption  mentioned  is  here  a  platitude,  for  the 
ownership  of  the  vehicle  and  its  management  by  the 
servant  of  the  defendants  are  admitted  in  the  plead- 
ings. It  may  be  conceded,  without  deciding,  that  a 
volunteer  takes  the  instrumentality  of  the  services  in 
which  he  engages,  as  he  finds  them,  and  the  owner  is 
not  bound  as  to  his  own  servant  to  furnish  a  reason- 
ably safe  place  in  which  to  work,  and  reasonably  safe 
appliances  for  the  service.  But  the  condition  of  the 
appliance  and  the  manner  of  its  operation  are  two 
different  things.  The  issue  here  is  about  the  latter 
of  this  twain. 

2.  What,  then,  was  the  duty  of  the  defendants 
towards  the  volunteer?  It  is  thus  stated  in  18 
R.  C.  L.,  page  579 : 

**But  while  a  volunteer  may  not  recover  on  the 
basis  of  service,  he  yet  may  be  entitled  to  the  exercise 
of  that  degree  of  care  owed  to  persons  rightfully  on 
the  premises  of  the  employer,  and  may  found  his 
right  of  recovery  on  the  general  principles  of  negli- 
gence. *' 
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The  doctrine  is  thus  announced  in  Evarts  v.  8t 
Paul  etc.  Ry.  Co.,  56  Minn.  141  (57  N.  W.  459,  45  Am. 
St.  Rep.  460,  22  L.  R.  A.  663) :,. 

**But  if,  after  discovering  that  such  volunteer  has 

E laced  himself  in  a  position  of  danger,  even  through 
is  own  negligence,  the  servants  fail  to  exercise  rea- 
sonable care  to  avert  the  danger,  the  master  will  be 
liable.  This  liability  does  not  rest  on  any  contract 
obligation,  but  on  the  general  duty  not  to  inflict  a 
wanton  or  willful  injury  on  another.  As  respects 
this  duty,  a  volunteer  cannot  occupy  a  less  favorable 
position  than  a  trespasser." 

It  is  also  said  in  Gerrano  v.  Portland  Ry.,  L.  <&  P. 
Co.,  62  Or.  421,  427  (126  Pac.  37,  9  Negligence  & 
Compensation  Cases,  Ann.  634) : 

'  *  It  is  a  culpable  wrong  to  hurt  one  who  has  placed 
himself  in  a  position  of  danger  even  negligently,  if 
the  injury  can  be  avoided  by  the  exercise  of  ordinary 
care,  when  the  peril  becomes  apparent  to  the  party 
conducting  the  instrument  of  danger." 

3,  4.  The  question  of  negligence  is  one  of  fact: 
Palmer  v.  Portland  Ry.,  L.  &  P.  Co.,  56  Or.  262  (108 
Pac.  211,  59  Am.  &  Eng.  Ry.  Cas.  (N.  S.)  68).  The 
driver  in  charge  of  the  vehicle,  the  alter  ego  of  the 
defendants,  without  controversy  knew  that  the  plain- 
tiff was  riding  on  the  running-board  and  that  he  was 
assisting  in  delivering  the  milk,  in  doing  which  he 
held  on  with  one  hand  and  reached  for  milk  bottles 
with  the  other.  In  substance,  the  charge  of  negli- 
gence is  that  the  truck  was  operated  at  a  high  and 
dangerous  rate  of  speed  while  the  plaintiff  was  on 
the  running-board,  and  that  it  made  a  sudden  turn 
from  one  street  into  a  cross-street  without  warning  to 
the  plaintiff  of  the  driver's  intention  so  to  do,  with 
the  result  that  the  plaintiff  was  thrown  off  as  by 
centrifugal  force.  Whether  this  was  the  ordinary 
care  due  to  anyone  in  the  situation  of  the  plaintiff. 
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and  whether  that  situation  was  one  of  danger  known 
to  the  agent  of  the  defendant  in  time  to  avert  the 
peril,  were  questions  of  fact  proper  to  be  submitted 
to  the  jury.  The  instruction  complained  of  is  not  at 
variance  with  the  principles  announced.  The  judg- 
ment is  affirmed.  Affibmed. 

McBbide^  Bean  and  Habbis^  JJ.,  concur. 


Submitted  on  briefs  March  29,  reversed  and  remanded  >  Hay  24,  1921. 

SIMMS  V.  SULLIVAN. 

(198  Pae.  240.) 

Onstoms  and  Usages — ^Local  CTuatom  mnst  be  Specially  Pleaded. 

1.  That  a  local  custom  relied  on  to  take  a  case  out  of  the  general 
rule  of  law  may  be  shown,  it  must  be  specially  pleaded. 

CnstomB  aad  Usagee — ^Bind  Only  Those  Having  Actual  or  Presumed 
Knowledge. 

2.  That  party  may  be  bound  by  a  tr&de  custom  or  usage,  he  must 
have  actual  knowledge  of  it,  or  it  must  be  so  general  that  he  will  be 
presumed  to  have  knowledge  of  it. 

Onstonu  and  Usages — ^Ko  Preeumptlon  of  Knowledge  of  Oostom  of 
aarage-keepen  not  to  Drain  Water  from  Stored  Oar. 

3.  There  is  no  presumption  that  the  custom  or  usage  of  the  garage- 
keepers  of  Portland  in  failing  to  drain  water  from  automobiles  left 
with  them  for  storage  is  known  to  persons  storing  them. 

OuBtoma  and  Usages — ^Part  of  Oontract  by  Implication. 

4.  Valid  customs  known  to  the  parties  concerning  the  subject 
matter  of  an  agreement  are  part  of  it  by  implication,  and  are  ad- 
missible to  aid  Ci  its  interpretation,  and  not  to  contradict  or  vary  its 
plain  terms. 

Livery-stable  aad  Garage^eepen-^aimot  Oontvact  Against  Idabil- 
ity  for  NegUgenee. 

5.  A  garage-keeper  with  whom  an  automobile  is  stored,  being  a 
bailee  for  hire,  cannot  by  contract  so  limit  his  responsibility  as  not 
to  be  liable  for  his  own  negligence. 

Liyery-stable  and  Garage.keeper»~Keeper's  Idabllity  not  Affected  by 
Owner  of  Stored  Oar  Knowing  of  Oonditlon  of  Place. 

6.  Liability  of  a  garage-keeper  for  injury  to  stored  car  is  not 
affected  by  the  car  owner's  knowledge  of  the  condition  of  the  place. 
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Iiiy«ry-it»bU  and  CHnig»-ke<pei»    Care  BaqnJnd  m  to  Stand  Oas 
fluted. 

7.  A  garage-keeper  miiat.  witli  respect  to  a  stored  ear,  exercise  such 
ordinary  care  as  a  man  ox  ordinary  prudence  and  discretion  ought 
to  exercise,  and  would  be  expected  to  exercise  under  all  the  circum- 
stances if  the  car  were  his  own. 

LiTtry-ttabla  and  Oarage-keapan— Borden  of  Proof  aa  to  Oaie  in 
OaM  of  Xajnred  Stored  Oar  SUted. 

8.  Proof  that  water  in  ear  stored  in  good  condition  in  garage 
frozOi  causing  parts  to  burst,  makes  out  a  prima  facie  case  against 
the  garage -keeper,  requiring  him  to  show  that  he  used  due  care. 

Bvldfliice--Jadieial  Kotloe  not  Taken  of  Cbangee  in  Temperature. 

9.  Judicial  notice  cannot  be  taken  of  yariations  in  temperature  in 
particular  places  at  particular  times. 

From  Multnomah :  William  N.  Gateks,  Jndge. 

In  Banc. 

On  or  about  the  twenty-seventh  day  of  November, 
1919,  W.  H.  Simms,  the  plaintiff  and  appeUant,  left 
his  car  at  the  Fashion  Garage,  located  at  192  Tenth 
Street,  Portland,  Oregon.  This  was  a  public  garage 
conducted  for  the  storage  of  automobiles  by  defend- 
ant L.  I.  Sullivan.  By  the  acceptance  of  the  car  upon 
the  part  of  Sullivan,  the  relationship  of  bailor  and 
bailee  for  hire  was  established  between  the  parties 
hereto. 

The  plaintiff  asserted  that  the  defendant  did  not 
take  due  and  proper  care  of  the  said  automobile,  but, 
on  the  contrary,  that  he  exercised  so  little  care  of  the 
vehicle  that  the  cylinders,  radiator  and  gasket  thereon 
were  allowed  to  remain  filled  or  surrounded  with 
water,  and  on  or  about  December  20,  1919,  the  water 
therein  became  frozen,  and  said  cylinders,  radiator 
and  gasket  were  thereby  broken  and  greatly  injured. 

After  admitting  and  denying  certain  allegations 
of  the  complaint,  defendant,  by  way  of  a  further  and 
separate  answer,  alleged  that — 

7.  On  duty  and  liability  of  garage-keeper  to  owner  of  ear  see 
notes  in  AniL  Oaa.  1913E.  835;  Ann.  Oa8.'1915D,  957;  45  I*,  i,  A. 
(N.  8.)  314;  48  L.  S.  A.  (N.  8.)  561. 
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"  •  •  On  or  about  the  twenty-seventh  day  of 
November,  1919,  the  plaintiff,  well  knowing  the 
premises  and  garage  of  the  defendant  and  the  con- 
dition thereof,  *  *  made  application  to  the  defendant 
for  a  place  to  store  his  automobile,  and  he  and  the 
defendant  agreed  that  the  defendant  would  rent  him 
a  space  for  his  automobile  for  the  sum  of  $7.50  per 
month,  •  •  and  that  the  only  service  which  he  [de- 
fendant] agreed  to  render  was  that  the  plaintiff  had 
the  right  to  leave  his  automobile  in  the  garage  of  the 
defendant  and  that  he  would  render  ordinary  care  in 
preserving  same  safely  from  loss  or  damage,  and  it 
was  at  all  times  understood  and  agreed  that  the  plain- 
tiff took  the  storage  in  the  condition  it  then  was,  and 
that  in  case  of  any  loss  from  the  elements  or  acts  of 
God,  or  any  other  than  the  ordinary  care  necessary, 
that  the  defendant  would  not  be  responsible  therefor, 
and  the  defendant  did  all  things  which  he  agreed  to 
do,  and  the  loss,  if  any,  was  sustained  by  reason  of 
the  acts  of  God,  on  account  of  the  freezing  of  the 
water  in  the  radiator. '* 

The  matter  alleged  in  the  foregoing  paragraph  was 
denied  by  the  plaintiff. 

During  the  course  of  the  trial,  the  court  admitted 
testimony  of  a  local  custom  among  the  garage-keepers 
of  Portland,  over  the  objection  of  the  plaintiff  on  the 
ground  that  the  asserted  custom  had  not  been  pleaded. 

Trial  by  jury  was  waived  and  the  issue  of  fact 
determined  by  the  court.  Based  upon  the  findings 
made  and  the  conclusions  of  law  drawn  therefrom,  the 
complaint  was  dismissed. 

Bbvebsed  and  Bebianded. 

For  appellant  there  was  a  brief  prepared  by  Mr. 
Ernest  Cole. 

For  respondent  there  was  a  brief  submitted  by  Mr. 
P.  J.  BannoTit. 
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BROWN,  J.— The  plaintiff  afleges  that  the  court 
erred  in  allowing  the  introduction  of  evidence  as  to 
the  existence  of  a  local  custom  among  the  garage- 
keepers  of  the  City  of  Portland.  There  was  no 
allegation  of  any  particular  custom  contained  in  the 
pleadings.  At  the  trial  a  number  of  garage-keepers 
were  permitted  to  testify  that  a  custom  existed  among 
the  keepers  of  garages  at  Portland  to  the  effect  that 
the  storage  of  an  automobile  did  not  contemplate  or 
include  the  duty  of  removing  water  from  the  radiator. 

It  is  a  familiar  rule  of  pleading  that  the  issues  in 
each  case  are  confined  to  those  made  by  the  pleadings, 
and  in  the  trial  the  evidence  adduced  should  be 
limited  to  support  the  issues  thus  made. 

Defendant,  by  his  answer,  gave  notice  to  the  plain- 
tiff that  his  defense  was  based  upon  a  specific  con- 
tract. On  the  trial  the  defense  was  founded  not  upon 
the  contract  pleaded,  but  upon  local  cmstom.  De- 
fendant undertook  to  excuse  the  full  measure  of 
responsibility  that  the  law  of  bailment  places  upon 
him  by  showing  local  custom  among  the  garage- 
keepers  of  Portland.  The  plaintiff  objected,  upon  the 
ground  that  the  custom  was  not  pleaded.  The  weight 
of  authority  supports  the  general  rule  that  evidence 
of  a  particular  custom  or  usage  such  as  was  sought 
to  be  established  by  defendant,  in  any  special  line  of 
business,  is  not  admissible  unless  such  custom  or 
usage  is  specially  pleaded.  Some  cases  recognize 
exceptions  to  the  general  rule,  but  it  is  not  necessary 
to  refer  to  them  here. 

1.  As  a  rule,  local  usages  and  customs  are  facta 
which  must  be  averred  and  proved  in  the  same 
manner  as  any  other  material  fact  connected  with 
the  subject  of  litigation.  According  to  the  weight 
of  the  decisions,  whenever  a  special  custom  is  relied 
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npon  to  take  a  case  ont  of  the  general  rule  of  law, 
such  customs  must  be  specially  pleaded  and  cannot 
be  shown  under  the  general  issue  or  general  denial: 
22  Ency.  PI.  &  Pr.,  pp.  406-408 ;  Gladstein  v.  Levine, 
49  Ind.  App.  270  (97  N.  E.  184) ;  First  Nat.  Bank  v. 
Farmers'  <&  M.  Bank,  56  Neb.  149  (76  N.  W.  430); 
Oriental  Lhr.  Co.  v.  Blades  Lbr.  Co.,  103  Va,  730  (50 
S.  E.  270) ;  Shiith  v.  Stewart,  29  Okl.  26  (116  Pac. 
182) ;  Payne  v.  Smith,  33  Minn.  495  (24  N.  W.  305) ; 
Pittsburg  Steel  Co.  v.  Streety,  61  Fla.  393  (55  South, 
67) ;  Patton  v.  Texas  &  P.  R.  Co.  (Tex.  Civ.  App.),  137 
S.  W.  721 ;  Windland  v.  Deeds,  44  Iowa,  98 ;  Consoli- 
dated Coal  Co.  V.  Jones  <&  A.  Co.,  120  HI.  App.  139. 

2.  Furthermore,  it  is  a  well-established  principle 
of  law  that — 

*'In  the  absence  of  evidence  that  the  party  to  be 
charged  had  actual  knowledge  of  a  trade  custom  or 
usage,  it  must,  in  order  to  be  admissible  against  him, 
appear  to  have  been  so  general  that  he  will  be  pre- 
sumed to  have  knowledge  of  it.  *  *  As  will  be  seen, 
knowledge  of  a  usage  is  necessary  in  every  case,  in 
order  to  bind  a  person  by  its  terms.  Sometimes  this 
knowledge  must  be  expressly  proved,  and  sometimes, 
from  its  generality  and  notoriety,  the  law  raises  the 
presumption  that  the  usage  was  known.*'  17  C.  J. 
454,  455. 

3.  There  is  no  general  presumption  that  the  custom 
or  usage  of  the  garage-keepers  of  Portland  in  failing 
to  drain  water  from  motor-cars  left  for  storage,  is 
known  to  persons  who  leave  their  cars  for  purposes 
of  storage  or  for  bailment.  Before  the  plaintiff  can 
be  bound  by  a  local  custom  of  garage-keepers  in  the 
matter  of  the  bailment  of  his  car,  he  must  have  knowl- 
edge of  such  custom. 

4.  Valid  usages,  known  to  the  contracting  parties, 
concerning  the  subject  matter  of  the  agreement,  or 
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usages  of  which  the  parties  are  chargeable  with 
knowledge,  are  by  implication  incorporated  therein, 
unless  expressly  or  impliedly  excluded  by  its  terms, 
and  are  admissible  to  aid  in  its  interpretation,  not 
as  tending  in  any  respect  or  manner  to  contradict, 
add  to,  take  from,  or  vary  a  contract,  but  upon,  the 
theory  that  the  usage  forms  a  part  of  the  contract. 
But  evidence  of  usage  is  not  admissible  to  vary  or 
contradict  the  terms  of  a  plain,  unambiguous  con- 
tract, and  in  the  more  modem  cases  there  has  been 
strong  judicial  criticism  of  the  tendency  to  resort  to 
evidence  of  usage  when  to  do  so  would  indirectly  con- 
trol the  true  intention  of  the  parties  to  contracts: 
17  C.  J.  492-495 ;  McCuL^hy  v.  Klosterman,  20  Or.  108 
(25  Pac.  366,  10  L.  R.  A.  785) ;  Holmes  v.  Whitaker, 
23  Or.  319  (31  Pac.  705) ;  Chadwick  v.  OregovrWash. 
R.  (&  N.  Co.,  74  Or.  30  (144  Pac.  1165) ;  Hurst  v. 
Larson,  94  Or.  211  (184  Pac.  258),  However,  it  has 
been  held  that,  where  evidence  of  custom  or  usage  is 
offered  for  the  purpose  of  showing  what  is  merely 
incidental  to  an  implied  contract  and  relied  upon  only 
as  evidence  of  some  fact  in  issue,  it  need  not  be 
pleaded:  Harrison  v.  Birrell,  58  Or.  410,  419  (115 
Pac.  141) ;  17  C.  J.  518.  But  this  does  not  govern  the 
instant  case. 

5.  In  the  case  at  bar,  the  court  committed  error  by 
admitting  evidence  of  the  particular  custom  of  the 
garage-keepers.    It  has  been  decided  that — 

''A  custom  of  garage-keepers  contrary  to  the  im- 
plied obligation  of  reasonable  care  for  safekeeping 
arising  in  favor  of  an  automobile  owner  by  the 
storing  of  his  car  at  a  public  garage  cannot  absolve 
the  garage-keeper  from  observance  of  such  care." 
McLain  v.  West  Virginia  Automobile  Co.,  72  W.  Va. 
738  (79  S.  E.  731,  Ann.  Gas.  1915D,  956,  48  L.  R.  A. 
(N.  S.)  561). 
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This  court  has  said : 

*'A  bailee  for  hire  cannot  by  contract  so  limit  his 
responsibility  to  the  bailor  as  not  to  be  liable  for  his 
own  negligence  or  the  negligence  of  his  servants." 
PUson  V.  Tip'Top  Auto  Co.,  67  Or.  528  (136  Pac. 
642). 

6.  Another  assignment  of  error  in  the  instant  case 
relates  to  the  introduction  of  evidence  in  support  of 
defendant's  allegation  as  to  the  condition  existing  in 
defendant's  garage  in  which  plaintiff  stored  his  auto- 
mobile. 

"A  garage-keeper  storing  a  car  of  another  for 
compensation  is  classed  as  a  bailee  for  hire,  and  as 
such  he  is  bound  to  furnish  reasonably  safe  accommo- 
dations and  to  exercise  reasonable  care  and  prudence 
to  keep  the  machine  in  a  safe  manner.  If  guilty  of 
negligence  resulting  in  injury  to  the  machine,  he  may 
be  charged  with  the  damage.  The  liability  of  a 
garage-keeper  for  hire  is  not  affected  by  reason  of 
the  knowledge  of  the  owner  as  to  the  place  where  the 
property  is  kept.  Its  acceptance  by  the  garageman 
imposes  on  him  the  duty  of  exercising  due  care  for  its 
safety  and  protection."  Huddy  on  Automobiles  (5 
ed.),  §202;  Berry  on  Automobiles  (2d  ed.),  §742; 
Stevens  v.  Stewart-Warner  Speedometer  Corp.,  223 
Mass.  44  (111  N.  E.  771). 

7,  Sullivan,  defendant,  was  a  bailee  for  hire,  and 
as  such  he  was  under  legal  obligations  to  exercise, 
with  respect  to  plaintiff's  automobile,  such  ordinary 
care  as  a  man  of  ordinary  prudence  and  discretion 
ought  to  exercise  and  would  be  expected  to  exercise 
under  all  circumstances  if  the  property  were  his  own : 
Schouler  on  Bailm.  (3  ed.),  §  101;  Wilson  v.  Wyclcoff, 
133  N.  Y.  App.  Div.  92  (117  N.  Y.  Supp.  793) ;  Smith 
V.  Economical  Garage,  107  Misc.  Eep.  430  (176  N.  Y. 
Supp.  479). 
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''The  garage-keeper  is  not  an  insurer  of  the  auto- 
mobiles left  in  his  charge  to  be  cared  for,  but  he  is 
bound  to  use  reasonable  or  ordinary  diligence  in  their 
care  and  keeping  to  the  end  that  they  be  not  damaged 
or  destroyed  or  lost  by  reason  of  theft  or  otherwise. ' ' 
Berry  on  Automobiles  (2  ed.),  §  742,  and  cases  cited 
under  note  9. 

8.  From  a  case  in  point,  we  carve  the  following: 

''Proof  that  a  motor-car  when  delivered  to  a 
garage-keeper  was  in  good  order  but  when  called  for 
a  few  days  later  it  was  damaged,  the  water-jacket 
having  frozen  and  burst,  makes  out  a  prima  facie 
case  against  the  bailee,  the  garage-keeper.  *  * 

"It  then  became  the  duty  of  the  garage-keeper  to 
rebut  the  prima  facie  case,  by  showing  that  he  used 
due  care  as  bailee  •  •  ."  Smith  v.  Economical 
Garage,  170  Misc.  Rep.  430  (176  N.  Y.  Supp.  479). 

A  case  illustrative  of  this  principle  is  Hcmsen  v. 
Oregon^Wash.  R.  A  N.  Co.,  97  Or.  190,  213  (188  Pac 
963,  191  Pac.  655). 

9.  We  are  unable  to  find  in  the  record  any  sub- 
stantial evidence,  either  direct  or  inferential,  which 
justifies  the  finding  that  the  plaintiff's  car  was  in- 
jured by  "  an  unexpected  freeze  that  came  on  suddenly 
after  the  plaintiff  left  his  auto  with  the  defendant.'' 
Nor  can  the  court  take  judicial  notice  that  the  water 
in  the  radiator  of  the  car  became  congealed  by  reason 
of  a  sudden  change  in  climatic  conditions.  It  has 
been  held  that  variations  of  climate  in  particular 
places  at  particular  times  cannot  be  judicially  known : 
16  Cyc.  855 ;  Santa  Cruz  v.  Enright,  95  Cal.  105  (30 
Pac.  197) ;  Haynea  v.  Gihson,  115  Mich.  131  (73  N.  W. 
126). 

The  judgment  ia  this  case  is  reversed  and  the  cause 
remanded  for  further  proceedings  not  inconsistent 
with  this  opinion.  Bev£Bsed  and  Bbmandeo. 
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Submitted  on  briefs  April  18^  affirmed  Miaj  24,  1921. 

TAYLOR  V.  FREMONT  FUEL  CO. 

(198  Pac.  243.) 

Oompromiflo  and  Settlement — ^Automobile  Owner's  Agreement  to  Pay 
Damages  Held  for  Jury. 

1.  In  an  action  against  an  automobile  track  owner  for  negligence 
of  driyer,  in  which  it  was  claimed  that  defendant  on  examination  of 
damage  to  plaintiff's  car  agreed  to  pay  for  necessary  repairs^  the 
question  of  defendant's  liability  held  for  jury. 

From  Multnomali :  William  N.  Gatbns,  Judge. 

In  Banc. 

The  substance  of  the  complaint  is  that  the  plain- 
tiff's automobile  was  parked  on  the  street  in  front 
of  his  place  of  business  and  that  a  delivery  truck 
belonging  to  the  defendant  and  driven  by  the  defend- 
ant's employee  was  so  operated  in  a  careless  and 
negligent  manner  by  the  driver  that  it  collided  with 
the  plaintiff's  automobile,  damaging  it  so  that  he  was 
compelled  to  pay  for  repairs  $10.55,  and  was  deprived 
of  the  use  of  the  car  to  his  loss  in  the  sum  of  $10. 
The  answer  is  a  general  denial  of  the  allegations  of 
the  complaint. 

The  case  was  tried  in  the  District  Court  without  a 
jury,  resulting  in  a  judgment  for  the  plaintiff  in  the 
full  amount  demanded.  On  appeal  by  the  defendant 
to  the  Circuit  Court  a  similar  trial  resulted  in  a  judg- 
ment for  the  plaintiff  in  the  sum  of  $15.55.  The 
defendant  appeals.  Apfxbmed. 

For  appellant  there  was  a  brief  prepared  by  Mr. 
Oliver  M.  Hickey. 

For  respondent  there  was  a  brief  prepared  and 
presented  by  Mr.  E.  Earl  Feike. 
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BUENETT,  C.  J.— L  The  testimony  for  the  plain- 
tiff is  to  the  effect  that  his  car  was  standing  in  front 
of  his  place  of  business,  parked  at  about  four  to 
twelve  inches  from  the  curb,  and  that  the  defendant's 
truck  was  driven  by,  having  on  it  some  long  timbers 
which  struck  the  car  in  turning  the  corner,  smashed 
the  left  rear  fender  and  bent  the  front  axle.  The 
plaintiff  and  his  employee  were  in  the  plaintiff's  store 
at  the  time  and  did  not  see  the  collision,  but  heard 
the  noise.  The  plaintiff  inunediately  ran  out,  accosted 
the  driver  of  the  truck,  who  had  made  no  attempt  to 
get  away,  and  demanded  payment  for  the  damage. 
The  driver  said  he  would  call  up  his  employer,  went 
into  the  plaintiff's  store,  called  somebody  by  tele- 
phone and  told  the  plaintiff  that  his  employer  would 
come  and  see  about  the  damage.  Soon  afterwards, 
the  defendant,  E.  H.  Berland,  who  admits  doing  busi- 
ness under  the  assimied  name  of  *' Fremont  Fuel 
Company,"  appeared  at  the  plaintiff's  store,  ex- 
amined the  automobile  and  directed  the  plaintiff's 
clerk,  whom  he  interviewed,  to  have  the  automobile 
repaired,  saying  that  he,  the  defendant,  would  pay 
the  bill.  The  defendant  disputes  this  testimony  in 
part,  admitting  that  he  came  and  examined  the  auto 
mobile,  but  denying  that  he  agreed  to  pay  for  repair- 
ing it.  On  the  question  of  nonsuit,  the  only  one  pre- 
sented for  review,  this  is  enough  to  carry  the  case  to 
the  jury. 

The  judgment  is  affirmed.  Apfibmed. 
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PALDANIUS  V.  STEAUSS. 

(198  Pac.  253.) 

Evidence— Oommon  Knowledge  That  Electric  Signs  are  Used  for  Ad- 
Yertlsing  Purposes, 

1.  It  is  a  matter  of  common  knowledge  that  electric  signs  are  used 
for  advertising  purposes. 

Oontracts— Agreement  to  ''Eqnip'*  and  "Install"  Electric  Sign  Meant 
to  Put  in  Place  Beady  for  Use. 

2.  Under  an  agreement  to  "equip"  and  "instair*  an  electric  sign 
for  a  moving-picture  house,  it  was  the  duty  of  power  company  to 
install  the  sign  and  put  it  in  place  ready  for  use,  and  to  furnish  all 
the  equipment,  although  the  duty  to  "equip"  would  not  carry  with 
it  the  duty  to  put  the  sign  in  any  specified  place,  or  swing  it  in  any 
particular  manner. 

Contracts — Customs  and  TTsages — ^Evidence— Parol  Evidence  Admis- 
sible to  Show  How  and  Where  Electric  Sign  Should  be  Placed. 

3.  Where  written  contract  to  ''equip"  and  "install"  electric  sign 
was  silent  as  to  where  it  should  be  placed  or  how  it  should  be  swung 
from  the  building,  evidence  was  admissible  of  any  parol  agreement  or 
understanding  between  the  parties  as  to  such  matters,  and,  in  the 
absence  of  any  parol  agreepient,  it  was  the  duty  of  the  one  agreeing 
to  install  the  sign  to  do  so  in  the  usual  and  customary  manner,  and 
parol  testimony  would  then  be  admissible  for  the  purpose  of  showing 
what  was  the  usual  or  customary  method  or  manner  for  the  installa- 
tion of  that  kind  of  an  electric  sign,  but  any  contract,  verbal  or 
written,  must  be  construed  as  to  the  actual  and  physical  conditions 
which  existed  at  the  time  it  was  made. 

Contracts — ^Movlng-pictore  Theater  had  No  Bight  to  Terminate  Con- 
tract for  Installation  of  Electric  Sign  Because  Power  Company 
Befused  to  Change  Location  of  Power  Line. 

4.  Where,  at  the  time  power  company  agreed  to  install  an  electric 
sign  in  front  of  a  moving -picture  theater,  there  was  a  pole  and  power 
line  or  cable  on  the  sidewalk  in  front  of  the  theater,  the  theater 
had  no  legal  right  to  terminate  the  written  contract  because  the 
power  company  refused  to  make  a  requested  change  in  the  location 
of  the  pole  and  power  line  or  cable  in  order  to  place  the  sign  in  a 
certain  position,  unless  previously  agreed  upon. 

Contracts — ^In  Action  to  Becover  Bental  for  Electric  Sign  Installed, 
Held  That  There  wae  no  Evidence  of  any  Oral  Agreement  That 
Sign  Should  be  Hung  in  Particular  Place. 

5.  In  an  action  by  a  power  company  against  moving-picture  theater 
to  recover  rental  for  electric  sign  installed,  held  that  there  was  no 

2.  Meaning  of  words  "equip"  and  "equipment,"  see  note  in  Ann. 
Caa.  1913B,  198. 

100  Or.— 82 
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eridenee  of  anj  parol  eontraet  that  the  sign  should  be  hung  in  mny 
particular  pUee  or  tpeelfied  manner,  and  instmetionB  assuming  that 
there  was  sneh  evidenee  were  erroneous. 

Oontracti— Hanging  Sign  at  Angle  not  CompUaaca  With  Contract  to 
InstaU  bj  Pow«r  Ckimpasj. 

6.  Hanging  a  swinging  sign  in  front  of  a  moving-picture  theater 
at  an  angle  so  that  only  one  side  eonld  be  seen  was  not  installing  it 
in  the  usual  and  enstomary  manner,  and  hence  power  company  did  not 
comply  with  its  eontraet  to  equip  and  install  the  sign,  and  proprietor 
of  theater  had  the  right  to  take  it  down  and  tender  it  back  to  the 
power  company  on  its  refussJ  to  adjust  the  matter. 

Appeal  and  Error— Erroneons  Instmction  Held  not  to  Boqnlxa  Be- 
▼ersal  IXndar  Oonstltntional  Pioriaion. 

7.  On  appeal  from  a  judgment  in  favor  of  proprietors  of  moving- 
picture  theater  in  an  action  for  rentals  by  a  power  company,  the 
judgment  must  be  affirmed,  notwithstanding  an  instruction,  errone- 
ously assuming  that  there  was  evidence  of  a  parol  agreement  as  to  the 
manner  of  hanging  the  sign,  where  the  evidence  was  conclusive  that 
the  sign  was  not  installed  in  the  usual  and  customary  manner  under 
the  conditions  existing,  power  company  having  hung  the  sign  at  an 
angle,  so  that  it  would  not  give  the  results  that  the  proprietors  were 
supposed  to  have,  and  having  refused  to  adjust  the  matter,  under 
Article  VII,  Section  3,  of  the  Constitution. 

From  Clatsop:  James  A.  Eakik,  Judge. 

Department  2. 

The  Pacific  Power  and  Light  Company,  a  corpora- 
tion, owns  and  operates  an  electric  light  plant  in  the 
City  of  Astoria,  and  the  defendants  were  there  en- 
gaged in  the  moving-picture  business,  and  on  August 
7,  1917,  the  Power  Company  made  a  written  contract 
with  them  for  an  electric  sign,  the  material  portions 
of  which  are  as  follows : 

**The  Company  agrees  to  equip  the  premises  or 
location,  as  the  case  may  be,  of  the  Customer  at  539 
Commercial  Street,  in  Astoria,  Oregon,  with  a  system 
of  electrical  wirinjf  and  connections  for  the  operation 
of  one  electric  sign  of  37-25  watt  lamps,  and  to 
furnish  and  install  said  sign  for  the  Customer  and 
also  to  furnish  the  necessary  lamps  for  such  service 
included  in  the  monthly  payment  hereinafter  named. 
The  sign  to  be  as  follows:  One  double  face  Novelite 
Interchangeable  three-line  reading  board  3^  6^'xl(y  and 
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144-8''  changeable  letters  and  space  plates  the  word 
*  Crystal '  will  be  on  top  of  sign  in  12"  Novelite  letters 
the  word  *  Crystal^  is  to  flash  on  and  off  the  inter- 
changeable letters  are  to  burn  all  the  time." 

For  which  the  customer  agreed  to  pay  $15.60  a 
month  for  the  period  of  thirty-six  months,  and  the 
customer  also  agreed  to  obtain  the  ''property  owner's 
permission  to  install  such  sign"  and  to  notify  the 
Power  Company  in  writing  and  that  *'the  Company 
shall  not  be  required  to  commence  the  installation  of 
said  sign  or  equipment  until  such  permission  has  been 
obtained. '  *  The  plaintiff  alleges  that  the  Power  Com- 
pany kept  and  performed  all  of  the  conditions  of  the 
contract  by  it  to  be  kept  and  performed  and  that  on 
account  of  the  failure  and  neglect  and  refusal  of  the 
customer  to  make  the  payments  that  the  Power  Com- 
pany elected  to  declare  all  of  the  monthly  installments 
due  and  payable  and  that  there  is  now  due  and  owing 
on  the  contract  $561.40,  no  part  of  which  has  been 
paid ;  that  for  a  valuable  consideration,  the  claim  was 
duly  assigned  to  the  plaintiff  who  is  now  the  owner 
and  holder  thereof  and  that  the  money  is  now  due 
and  owing  the  plaintiff. 

For  answer  the  defendants  admit  the  partnership 
as  alleged  and  deny  all  other  allegations.  They  plead 
two  further  and  separate  defenses  in  substance  and 
to  the  effect  that  they  did  make  a  certain  written  con- 
tract with  the  Power  Company,  the  exact  terms  and 
conditions  of  which  are  to  them  unknown;  that  the 
Power  Company  agreed  to  build  and  construct  an 
electrical  display  sign  which  was  to  be  of  iron,  steel, 
sheet  metal  and  glass  fixtures,  12'  8"  long,  including 
the  brackets,  by  about  4'  high  and  10"  in  width,  which 
was  to  be  used  in  advertising  the  title  of  all  film 
pictures  and  the  names  of  the  principal  * '  Stars ' ' ;  that 
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the  Power  Company  agreed  to  properly  place  and  in- 
stall the  sign  on  the  premises  nsed  by  the  defendants 
for  running  a  moving-pictare  show-honse,  and  that 
one  of  its  considerations  was  that  another  sign  con- 
tract should  be  canceled  and  they  should  have  credit 
for  $100,  upon  the  new  one;  that  the  defendants  re- 
fused to  accept  the  new  sign  for  the  reason  that  it 
'*did  not  meet  with  the  requirements  and  specifica- 
tions and  representations  as  provided  by  the  said 
contract;  that  by  reason  of  its  faulty  construction, 
the  defendants  refused  and  now  refuse  to  accept  and 
pay  for  the  sign;  that  the  Power  Company  main- 
tained on  the  highways  and  streets  in  the  City  of 
Astoria,  certain  poles  upon  which  were  strung  electric 
wires  and  cables  at  a  distance  of  about  25^  from  the 
ground  immediately  in  front  of  the  picture  show- 
house  of  the  defendants,  and  that  in  about  the  front 
of  said  picture  show-house,  there  was  a  pole  located 
in  the  sidewalk  about  one  foot  from  the  south  curbing 
of  said  Commercial  Street;  that  '*the  said  sign  as 
contracted  for  was  for  the  purpose  of  attracting 
persons  to  the  said  show-house'*;  that  under  its 
terms,  the  sign  was  to  be  placed  **  directly  over  the 
walk  in  front  of  8a\d  picture  show-house  and  on  a 
straight  line  and  parallel  with  the  length  of  said 
picture  show-house ' ' ;  that  by  reason  of  the  wires  and 
cables  *4t  was  impossible  to  permit  the  said  sign  to 
hang  as  agreed  and  stipulated  and  it  was  necessary, 
by  reason  of  the  situation  of  said  wires  and  cables 
that  the  said  sign  hang  only  in  a  position  with  one 
face  against  the  wall  of  said  House  or  protrude  at  an 
angle  until  the  same  came  in  contact  with  said  wires 
and  cables,  thus  permitting  but  one  face  of  the  said 
sign  to  be  read  by  persons  on  the  street,  and  it  being 
impossible  for  persons  at  a  distance  from  the  show- 
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house  to  see  or  read  the  sign  whatsoever' ';  that  be- 
fore its  delivery,  the  defendants  requested  the  Power 
Company  to  either  remove  its  wires  and  cables  so  that 
the  sign  might  swing  free  and  in  the  position  as 
agreed  upon  '*or  rehang  the  said  sign  at  a  point  so 
the  same  would  not  come  in  contact  with  said  pole, 
wires  and  cables'';  that  the  Power  Company  refused 
to  remove  its  poles  and  wires  or  to  rehang  the  sign 
where  it  would  be  visible  and  readable  to  persons 
traveling  along  the  street ;  that  for  such  reasons  the 
defendants  refused  to  accept  it  and  canceled  the 
contract. 

The  reply  denies  all  of  the  new  matter  in  the 
answer  and  further  alleges  that  the  sign  was  hung 
**  strictly  in  accordance  with  the  request,  instructions 
and  directions  of  said  copartnership  of  Strauss,  Dean 
&  Madison,  and  not  otherwise."  Upon  such  issues 
the  case  was  tried  to  a  jury.  Among  others,  the  court 
gave  the  following  instructions : 

''And  if  you  find  from  the  contract  and  the  evi- 
dence in  support  thereof  that  it  was  the  duty  of  the 
Pacific  Power  &  Light  Company  under  the  terras  of 
this  contract  to  erect  and  equip  this  sign  in  a  manner 
substantially  perpendicular  to  the  face  of  the  building 
so  that  the  building  on  the  inside  of  the  sidewalk 
would  have  attached  to  it  a  sign  which  would  stand 
out  lengthwise  or  in  a  northerly  course  across  the 
sidewalk,  and  you  find  that  the  Pacific  Power  &  Light 
Company  have  not  done  so,  but  have  given  it  an  angle 
or  position  which  is  not  substantially  in  compliance 
with  that  required  by  the  contract,  then  you  would  have 
a  right  to  find  that  they  have  not  complied  with  the 
terms  of  the  contract  and  have  not  performed  their 
contract  and  in  that  event  the  defendants  would  not 
be  liable  to  them  until  they  had  so  installed  the  sign 
as  required. 

''So  that  if  you  find  that  this  sign  was  not  erected 
in  compliance  with  spirit  and  purpose  of  the  contract 
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and  that  the  prevention  of  the  company  from  so  erect- 
ing it  was  not  due  from  any  wrongful  act  on  the  part 
of  the  defendants,  and  you  are  of  the  opinion  that  the 
departure  from  the  terms  of  the  contract  are  material, 
so  as  to  affect  the  value  of  the  sign  to  the  defendant, 
then  your  verdict  should  be  for  the  defendant.'* 

The  jury  returned  a  verdict  for  the  defendants 
upon  which  judgment  was  entered  and  from  which 
the  plaintiff  appeals,  assigning  the  giving  of  such 
instructions  as  error.  Affibmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Norhlad  <&  Hesse,  with  an  oral  argument  by 
Mr.  F.  C.  Hesse. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  James  L.  Hope. 

JOHNS,  J. — 1,2.  At  the  time  the  contract  was 
made,  we  must  assume  that  any  pole  which  was  in 
front  of  the  defendant's  place  of  business  or  that  any 
wires  or  cables  stretched  thereon  or  attached  thereto 
were  placed  there  by  some  authority  or  license  from 
the  city,  and  that  the  contract  was  made  with  refer- 
ence to  the  conditions  as  they  then  and  there  existed. 
We  must  also  assume  that  the  defendants  made  the 
contract  for  the  purpose  of  advertising  their  business. 
Although  they  deny  its  execution,  one  of  the  defend- 
ants testified  that  he  signed  the  contract  for  the  firm, 
and  we  must  treat  it  as  duly  executed.  The  testi- 
mony is  conclusive  that  the  electric  sign  which  is 
specifically  described  in  the  contract  was  delivered 
to  the  defendants.  It  will  be  noted  that  the  contract 
does  not  specify  where  the  sign  shall  be  placed  or  how 
it  shall  be  hung.  The  plaintiff  relies  upon  the  written 
contract  and  claims  that  parol  testimony  is  not  ad- 
missible to  change  or  vary  its  terms  and  that  the 
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Power  Company  having  equipped  and  installed  the 
electric  sign,  it  fully  6omplied  with  the  contract.  The 
defendants  claim  that  although  the  contract  is  silent 
as  to  where  the  sign  should  be  actually  located  or  how 
it  should  be  swung,  that  parol  testimony  is  admissible 
for  the  purpose  of  showing  the  nature  of  their  busi- 
ness and  the  reasons  why  they  made  the  contract, 
and  that  it  was  to  be  used  for  advertising  purposes 
and  that  in  the  manner  in  which  it  was  hung  it  had 
but  little  if  any  value  and  could  not  be  seen  or  read 
by  the  traveling  public.  It  is  claimed  that  the  duty 
of  the  company  to  ** equip *'  and  '* install"  the  sign  is 
not  broad  enough  and  does  not  imply  that  the  **sign'' 
shall  be  so  placed  and  swung  that  it  could  be  seen  and 
read  by  the  traveling  public.  Corpus  Juris,  Volume 
20,  page  1301,  in  defining  equipment,  says : 

**The  act  of  equipping  or  fitting,  or  the  state  of 
being  equipped,  as  for  a  voyage  or  an  expedition; 
whatever  is  used  in  equipping;  the  collective  designa- 
tion for  the  articles  comprising  an  outfit.  As  applied 
to  transportation,  the  necessary  adjuncts  of  a  rail- 
way; the  rolling  stock  and  other  movable  property 
used  in  operating  the  railroad,  as  cars,  locomotives, 
etc." 

In  United  States  Rubber  Co.  of  California  v.  Wash- 
ington Engineering  Co.,  86  Wash.  180  (149  Pac.  706, 
L.  E.  A.  1915F,  951),  the  court  says: 

**  *  Equipment'  is,  what  the  word  imports,  the  outfit 
necessary  to  enable  the  contractor  to  perform  the 
agreed  service,  the  tolls,  implements  and  appliances 
which  might  have  been  previously  used  or  might  be 
subsequently  used  by  the  contractor  in  carrying  on 
other  work  of  like  character." 

The  duty  to  equip  would  not  carry  with  it  the  duty 
to  put  the  sign  in  any  specified  place  or  swing  it  in 
any  particular  manner. 
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Webster  ^s  New  International  Dictionary  defines 
the  word  ''install"  as  follows: 

*|To  set  up  or  fix  in  position  for  use  or  service;  as, 
to  install  a  heating  or  lighting  system.  Installation, 
the  whole  of  a  system  of  machines,  apparatus  and 
accessories  set  up  and  arranged  for  working,  as  in 
electric  lighting,  transmission  of  power,  etc." 

The  New  Standard  Dictionary  defines  the  word: 

*  *  To  establish  in  a  place  or  position ;  as  to  install  a 
guest  at  the  fireside.  To  place  in  position  for  service 
or  use;  as,  to  install  a  hot-water  system." 

Although  the  use  and  installation  of  electric  signs 
is  modem,  it  is  very  common  and  general,  and  they 
are  now  very  numerous  in  the  cities  and  can  be  found 
in  almost  every  little  town,  and  it  is  a  matter  of 
common  knowledge  that  they  are  used  for  advertising 
purposes.  We  have  a  right  to  assume  that  the  de- 
fendants made  the  contract  to  advertise  their  busi- 
ness. It  was  the  duty  of  the  Power  Company  to 
install  the  electric  sign  specified  in  the  contract,  and 
put  it  in  place  ready  for  use  and  to  furnish  all  the 
equipment. 

3, 4.  The  contract  being  silent  as  to  where  the  sign 
should  be  placed  or  how  it  should  be  swung  from  the 
building,  evidence  was  admissible  of  any  parol  agree- 
ment or  understanding  between  the  parties  as  to  such 
matters,  and  in  the  absence  of  any  parol  agreement 
between  them,  it  was  the  duty  of  the  plaintiff  to  in- 
stall the  sign  in  the  usual  and  customary  manner,  and 
parol  testimony  would  then  be  admissible  for  the 
purpose  of  showing  what  was  the  usual  or  customary 
method  or  manner  for  the  installation  of  that  kind 
of  an  electric  sign,  but  any  contract  verbal  or  written 
must  be  construed  as  to  the  actual  and  physical  con- 
ditions which  existed  at  the  time  it  was  made.    After 
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the  contract  was  signed,  the  defendants  did  not  have 
any  legal  right  to  have  a  change  made  in  any  of  the 
existing  conditions.  Any  proposed  change  in  the 
location  of  the  pole,  wires  or  cable  should  have  been 
provided  for  in  the  written  contract  or  should  have 
been  made  before  it  was  signed.  The  defendants  had 
no  legal  right  to  terminate  the  written  contract  be- 
cause the  plaintiff  refused  to  make  any  requested 
change  in  the  location  of  the  pole,  power  line  or  cable. 
5.  Although  the  proof  is  conclusive  that  the  written 
contract  was  duly  executed,  the  defendants  pleaded 
an  oral  contract,  and  alleged  that  by  its  terms  the 
Power  Company  agreed  to  hang  the  sign  at  a  par- 
ticular place  and  in  a  specified  manner  and  it  will  be 
noted  that  each  of  the  above  instructions  are  founded 
upon  the  alleged  oral  contract.  The  defendant  J.  D. 
Strauss,  with  whom  the  alleged  oral  contract,  if  any, 
was  made,  testified: 

''Q.  Do  you  know  who  put  the  sign  up  there? 

'*A.  I  was  there  the  day  they  were  working  on  it. 
The  only  man  I  know  by  name  was  this  man  Housh. 

'*Q.  This  man,  the  foreman  of  the  Pacific  Power 
and  Light  Company!     [Indicating.] 

**A.  Yes,  sir. 

'*Q.  Did  you  have  anything  to  do  with  the  putting 
of  the  sign  up  there? 

**A.  Nothing  at  all. 

**Q.  Did  you  give  him  any  orders  as  to  where  the 
sign  was  to  be  placed! 

''A.  No. 

''Q.  What,  if  anything,  did  you  say  to  Mr.  Housh 
that  day! 

*'A.  Mr.  Housh  told  me  the  sign  had  arrived  and  I 
said,  *Hang  it  up,'  and  I  supposed  they  knew  their 
business  and  would  hang  it  properly. 

*'Q.  Did  you  say  anything  to  him  further  or  did  he 
say  anything  to  you  that  day  about  this  feeder  wire! 

**A/No.  •  • 
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'^Q.  Did  yon  see  the  men  working  to  put  it  up 
there  f 
^'A.  Yes,  sir,  I  saw  them  hanging  the  sign«" 

For  such  reasons  each  of  the  instructions  were  both 
erroneous  and  prejudicial.  There  was  no  parol  evi- 
dence of  any  contract  that  the  sign  should  be  hung 
in  any  particular  place  or  specified  manner. 

F.  M.  Honsh  was  the  construction  foreman  for  the 
Power  Company  and  the  sign  was  installed  under  his 
directions.  He  testified  that  he  had  a  talk  with  Mr. 
Strauss  the  morning  that  the  sign  was  hung. 

'^Q.  What  was  the  talk? 

"A.  I  simply  asked  him  if  he  had  any  specific  place 
to  hang  the  sign.  He  said  no,  if  I  remember  right. 
He  told  me  no,  and  I  suggested  that  we  should  hang 
it  there  in  the  center  of  the  building  before  the  arch 
or  on  the  side  of  the  building  lower  down. 

'^Q.  Did  you  ask  Mr.  Strauss  where  the  sign  was 
to  be  hungt 

^'A.  I  asked  him  if  he  had  any  preference  as  to 
where  it  was  to  be  hung. 

*'Q.  And  he  did  not  direct  you  to  any  particular 
placet 

**A.  No,  only  he  said  it  was  to  be  near  the  center 
of  the  building. 
^  *  Q.  You  knew  that  the  high  tension  wire  extended 
right  out  there  a  few  feet,  didn't  yout 

*'A.  Yes,  sir. 

'^Q.  You  knew  that  the  sign  was  to  be  a  swinging 
sign? 

*'A.  Yes,  sir. 

''Q.  And  swinging  out  from  the  entrance  of  the 
Theater! 

'*A.  Yes,  sir. 

*'Q.  And  you  knew  when  you  were  hanging  it  that 
it  would  be  unable  to  swing  out  at  that  timet 

^*A.  Yes,  sir.  •  • 

'^Q.  You  did  not  realize  that  the  sign  could  not  be 
swung  out? 
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'*A.  Not  until  after  the  sign  was  swung  up  into 
place.  *  • 

**A.  It  was  called  to  my  attention  that  the  sign  was 
not  swung  out  into  the  street  the  way  it  should  have 
been.  *  ^ 

Upon  the  question  as  to  how  the  sign  was  installed 
Housh  further  testified : 

"Q.  Wasn^t  it  practical  to  hang  that  sign  out  at  an 
angle  such  as  the  sign  was  left  atf 

**A.  No. 

**Q.  Leaving  the  sign  out  at  the  angle  you  did  was 
not  giving  the  results  to  these  people  that  they  were 
supposed  to  have  and  that  they  had  paid  fort 

*^A.  No.'' 

6.  7.  This  is  strong  evidence  that  the  sign  was  not 
installed  as  it  should  have  been  and  coupled  with  the 
fact  that  as  it  was  put  in  place  it  could  only  be  seen 
from  one  side  of  the  street  and  for  a  short  distance, 
and  that  it  did  not  have  any  advertising  value,  makes 
it  conclusive  that  for  the  purposes  for  which  it  was 
intended,  the  sign  was  not  installed  in  the  usual  and 
customary  manner  under  the  conditions  then  existing. 
For  such  reasons  the  Power  Company  did  not  comply 
with  the  contract.  Strauss  left  for  Boise  on  the  day 
the  sign  was  installed.  After  his  return  he  promptly 
made  a  vigorous  complaint  about  the  way  it  was  in- 
stalled and  upon  the  refusal  of  the  Power  Company 
to  adjust  the  matter,  tore  the  sign  down  and  tendered 
it  back  to  the  company.  Although  each  instruction 
was  erroneous,  the  judgment  must  be  aflGirmed,  undei: 
Article  VII,  Section  3,  of  the  Constitution. 

Aefibmed. 

BuBNETT,  C.  J.,  dissenting. 

Bbown,  J.,  concurs. 

Bban,  J,,  specially  concurs. 
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BUENETT,  C.  J.,  Dissenting.— A  jnry  trial  within 
the  meaning  of  the  constitution  consists  only  in  the 
admission  of  proper  evidence  according  to  the  plead- 
ings as  the  parties  have  framed  them,  coupled  with 
instructions  apropos  to  snch  pleadings.  When  either 
of  these  elements  is  wanting,  the  parties  have  not  had 
the  jury  trial  which  the  constitution  guarantees  to  all 
suitors.  Admittedly,  the  instructions  mentioned  do 
not  conform  to  the  evidence,  there  being  no  testimony 
to  support  them.  In  this  there  was  plain  and  palpa- 
ble error,  a  departure  from  one  of  the  principal 
ingredients  of  the  jury  trial.  The  judgment  should 
be  reversed  and  a  new  trial  ordered. 

For  these  reasons  I  dissent  from  the  opinion  ren- 
dered by  Mr.  Justice  Johns. 

BEAN,  J.,  Concurring  Specially. — ^The  controversy 
in  this  case  is  in  regard  to  instructions  given  by  the 
trial  court  to  the  jury  concerning  a  contract  for  an 
electric  sign,  the  material  portions  of  which,  so  far  as 
written,  are  as  follows: 

''Upon  the  conditions  hereinafter  set  forth,  the 
Company  agrees  to  equip  the  premises  or  location, 
as  the  case  may  be,  of  the  Customer  at  539  Commer- 
cial Street,  in  Astoria,  Oregon,  with  a  system  of  elec- 
trical wiring  and  connections  for  the  operation  of 
one  electric  sign  of  37-25  watt  lamps,  and  to  furnish 
and  install  said  sign  for  the  Customer  and  also  to  fur- 
nish the  necessary  lamps  for  such  service  included  in 
the  monthly  payment  hereinafter  named.  The  sign 
to  be  as  follows:  One  double  face  Novelite  Inter- 
changeable three  line  reading  board  3'6"xl0'  and 
14^-8"  changeable  letters  and  space  plates  the  word 
'Crystal*  will  be  on  top  of  sign  in  12"  Novelite  letters 
the  word  'CrvstaP  is  to  flash  on  and  off  the  inter- 
changeable  letters  are  to  bum  all  the  time.'' 
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It  will  be  observed  that  the  contract  istipulates  that 
the  company  will  equip  the  premises  and  furnish  and 
install  a  sign  for  the  defendants.  The  kind  of  sign 
is  specified,  but  the  manner  in  which  it  is  to  be  in- 
stalled or  hung  is  in  no  way  described  in  the  written 
instrument.  Under  these  circumstances,  and  without 
any  exception  being  saved  to  the  introduction  of  tes- 
timony, the  court  admitted  evidence  as  to  what  the 
agreement  was  touching  the  manner  of  the  installa- 
tion of  the  sign,  to  the  effect  that  it  was  to  be  at  right 
angles  with  the  show  building  of  the  defendants  so 
that  it  might  be  read  by  the  people  approaching .  the 
sign  from  either  direction.  After  stating  the  conten- 
tion of  the  defendants  as  set  forth  in  their  answer  the 
court  charged  the  jury  that  the  duty  of  proving  the 
contract  rested  upon  the  plaintiff,  also: 

'*That  the  contract  alleged  and  set  out  in  the  com- 
plaint was  entered  into  and  that  the  Pacific  Power 
and  Light  Company  substantially  performed  all  of  the 
provisions  of  that  contract  as  required.  In  consider- 
ing the  contract,  you  will  notice  that  there  is  nothing 
in  the  language  of  the  contract  which  indicates  how 
the  sign  is  to  be  erected  with  reference  to  the  front 
of  the  building — ^whether  it  is  to  be  laid  out  along  the 
face  of  the  building  or  whether  it  is  to  extend  across 
the  face  of  the  sidewalk,  or  down  the  sidewalk.  It  is 
not  shown  by  the  contract.  So  that  is  a  question  for 
you  to  determine,  and  you  can  determine  it  by  the 
terms  of  the  contract  and  if  that  does  not  satisfy  your 
mind  you  can  determine  it  or  resort  to  circumstances 
surrounding  the  transaction,  taking  into  consideration 
the  purposes  for  which  the  sign  was  to  be  erected  and 
the  idea  or  thought  that  must  have  been  in  the  mind 
of  the  parties  at  the  time  that  the  contract  was  en- 
tered into,  and  in  that  way  determine  what  was  the 
intention  of  the  parties  with  reference  to  the  fact 
that  at  the  time  they  entered  into  the  contract,  and  if 
you  find  from  the  contract  and  the  evidence  in  sup- 
port thereof  that  it  was  the  duty  of  the  Pacific  Power 
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and  Light  Company  under  the  terms  of  this  contract 
to  erect  and  equip  this  sign  in  a  manner  substantially 
perpendicular  to  the  face  of  the  building  so  that  the 
building  on  the  inside  of  the  sidewalk  would  have  at- 
tached to  it  a  sign  which  would  stand  out  lengthwise 
or  in  a  northerly  course  across  the  sidewalk,  and  you 
find  that  the  Pacific  Power  and  Light  Company  have 
not  done  so,  but  have  given  it  an  angle  or  position 
which  is  not  substantially  in  compliance  with  that 
required  by  the  contract  then  you  would  have  a  right 
to  find  that  they  have  not  complied  with  the  terms  of 
the  contract  and  have  not  performed  their  contract 
and  in  that  event  the  defendants  would  not  be  liable 
to  them  until  they  had  so  installed  the  sign  as  re- 
quired.'^ 

The  court  further  explained  among  other  things 
that  a  slight  or  immaterial  deviation  was  not  sufficient 
to  invalidate  the  contract.  Counsel  for  plaintiff  saved 
an  exception  to  the  instruction  to  the  jury  for  the 
reason  that  the  court  referred  to  and  based  the  in- 
struction upon  the  second  further  and  separate  de- 
fense pleaded  by  the  defendants,  the  objectionable 
portion  of  which  pleading,  as  understood,  is  as  fol- 
lows: 

'^That  under  and  by  the  terms  of  said  agreement 
the  said  sign  as  contracted  for  was  to  be  so  placed  by 
said  company  on  the  said  wall  of  said  picture  show- 
house  so  that  the  same  would  hang  directly  over  the 
walk  in  front  of  said  picture  show-house  and  on  a 
straight  line  and  parallel  with  the  length  of  said 
picture  show-house ;  that  said  sign  so  attempted  to  be 
delivered  by  said  company,  together  with  the  brackets 
upon  which  the  same  was  hung,  had  about  a  length 
or  between  twelve  and  thirteen  feet;  that  when  said 
company  attempted  to  deliver  said  sign  it  placed  and 
hung  the  same  on  the  north  wall  of  said  house,  at  a 
point  directly  opposite  said  wires  and  cables  as  men- 
tioned being  so  situated,  it  was  imposs^Me  to  permit 
the  said  sign  to  hang  as  agreed  and  scipulated  and 
it  was  necessary,  by  reason  of  the  situation  of  said 
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wires  and  cables  that  the  said  sign  hang  only  in  a 
position  with  one  face  against  the  wall  of  said  house 
or  protrudie  at  an  angle  until  the  same  came  in  con- 
tact with  said  wires  and  cables,  thus  permitting  but 
one  face  of  the  said  sign  to  be  read  by  persons  on 
the  street,  and  it  being  impossible  for  persons  at  a 
distance  from  the  show-house  to  see  or  read  the 
sign  •  •  *^ 

It  is  further  averred  in  the  answer  that  defendants 
requested  the  company  to  install  the  sign  so  that  it 
could  be  read  by  persons  approaching  it  from  either 
direction.  It  is  the  contention  of  plaintiff  that  the 
written  contract  does  not  include  a  requirement  for 
the  placing  of  the  sign  as  desired  by  plaintiff. 

While  no  exception  was  saved  to  the  testimony,  the 
real  objection  to  the  instructions  of  the  court,  as  the 
record  is  understood,  is  that  the  charge  is  based  upon 
oral  evidence  as  to  the  agreement  which  is  not  con- 
tained in  the  written  contract.  There  is  no  claim  that 
oral  evidence  was  submitted  to  the  jury  contradict- 
ing or  varying  the  terms  of  the  written  contract  in 
any  respect  where  that  memorandum  expressed  the 
terms  agreed  upon.  The  writing  being  silent  as  to 
the  manner  in  which  the  sign  should  be  installed  it 
was  competent  for  the  defendants  to  show,  and  for 
the  jury  to  consider,  that  the  details  or  specifications 
of  the  manner  in  which  the  sign  should  be  installed 
were  agreed  upon  between  the  parties  to  the  contract 
although  not  embodied  in  the  written  memorandum. 

The  rule  of  evidence  that  all  preliminary  negotia- 
tions and  agreements  are  to  be  deemed  merged  in  the 
final  settled  instruments  executed  by  the  parties  does 
not  prevent  a  contract  from  being  partly  oral  and 
partly  evidenced  in  writing.  The  question  of  whether 
an  entire  contract  was  reduced  to  writing,  or  an  inde- 
pendent collateral  agreement  was  made,  is  one  of 
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fact  for  the  jury,  if  there  is  any  evidence  to  sustain 
such  parol  agreement :  6  R.  C.  L.,  p.  640,  §  55 ;  Hines 
V.  Wilcox,  96  Tenn.  148  (33  S.  W.  914,  54  Ain.  St.  Rep. 
823,  34  L.  R.  A.  824,  832;  note,  3  L.  R.  A.  308;  Roberts 
V.  Bofiaparte,  73  Md.  191  (20  Atl.  918, 10  L.  R.  A.  689) ; 
McNeil  V.  Boston  Chamber  of  Commerce,  154  Mass. 
277  (28  N.  E.  245,  13  L.  R.  A.  559) ;  Horn  v.  Hcmsen, 
56  Minn.  43  (57  N.  W.  315,  22  L.  R.  A.  617) ;  Barker 
V.  Bradley,  42  N.  Y.  316  (1  Am.  Rep.  521) ;  Thurston 
V.  Ludwig,  6  Ohio  St.  1  (67  Am.  Dec.  328) ;  Turner  v. 
Abbott,  116  Tenn.  718  (94  S.  W.  64,  8  Ann.  Gas.  150, 
6  L.  R.  A.  (N.  S.)  892) ;  American  Contract  Co.  v. 
Bullen  Bridge  Co.,  29  Or.  549  (46  Pac.  138). 

Mr.  Wigmore  treats  of  the  subject  at  length  in  his 
work  on  Evidence.    We  quote  in  part: 

^ '  *  The  most  usual  controversy  arises  in  cases  of  par- 
tial integration,  i.  e.,  where  a  certain  part  of  a  trans- 
action has  been  embodied  in  a  single  writing,  but  an- 
other part  has  been  left  in  some  other  form.  Here 
obviously  the  rule  against  disputing  the  terms  of  the 
document  will  be  applicable  to  so  much  of  the  trans- 
action as  is  so  embodied,  but  not  to  the  remainder.  •  • 

**(1)  Whether  a  particular  subject  of  negotiation 
is  embodied  by  the  writing  depends  whoUy  upon  the 
intent  of  the  parties  thereto.  *  • 

**(2)  This  intent  must  be  sought  where  always  in- 
tent must  be  sought  {ante,  Sections  42,  1714,  1790), 
namely  in  the  conduct  and  language  of  the  parties 
and  the  surrowiding  circumstances.  The  document 
alone  will  not  suflSce.  What  it  was  intended  to  cover 
cannot  be  known  till  we  know  what  there  was  to 
cover*':  4  Wigmore  on  Ev.,  §  2430. 

The  rule  is  stated  in  22  C.  J.,  page  1144,  Section 

1531,  thus: 

'*The  parol  evidence  rule  does  not  preclude  the 
reception  of  parol  evidence  with  reference  to  a  matter 
evidenced  by  the  writing,  where  such  evidence  relates 
to  a  matter  vn  pais,  or  is  of  such  a  character  that  it 
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does  not  tend  to  vary  or  contradict  the  written  instru- 
ment. Thus  there  is  no  objection  to  the  admission 
of  evidence  which  is  offered  not  to  contradict  or  vary 
the  terms  of  a  written  agreement,  but  simply  to  ex- 
plain how  it  is  to  be  carried  out.  •  •  '* 

See  Salem  Kings  Products  Co.  v.  Ramp,  ante, 
p.  329  (196  Pac.  401,  409);  Atlantic  Terra  Cotta  Co. 
V.  Masons'  Supply  Co.,  180  Fed.  332  (103  C.  C.  A. 
462) ;  Kansas  City  etc.  R.  Co.  v.  Smithson,  113  Ark. 
305  (158  S.  W.  555,  Ann.  Cas.  1916C,  568) ;  Shopper 
Pub.  Co.  V.  Skat  Co.,  90  Conn.  317,  (97  Atl.  317) ;  Foun- 
tain V.  Hagan  Gas  Engine  etc.  Co.,  140  6a.  70  (78  S.  E. 
423) ;  Foote  etc.  Co.  v.  Southern  Wood  Preserving 
Co.,  11  Ga.  App.  164  (74  S.  E.  1037) ;  Gardner  v. 
Denison,  217  Mass.  492  (105  N.  E.  359,  51  L.  E.  A. 
(N.  S.)  1108);  Waiis  v.  Fernald,  33  N.  J.  L.  206; 
Smith  Premier  Typewriter  Co.  v.  Rowan  Hardware 
Co.,  143  N.  C.  97  (55  S.  E.  417) ;  Easton  v.  Wood- 
bury,  71  S.  C.  250  (50  S.  E.  790) ;  Missouri  etc,  R. 
Co.  V.  Stark  Grain  Co.,  103  Tex.  542  (131  S.  W. 
410);  Emerson  v.  Stratton,  107  Va.  303  (58  S.  E. 
577) ;  Crawford  v.  Workman,  64  W.  Va.  10  (61  S.  E. 
319);  Mann  v.  Paper  Co.,  41  N.  B.  199  (5  Dom. 
L.  E.  596,  11  East  L.  E.  81);  McLean  v.  Crotvn 
Tailoring  Co.,  29  Ont.  L.  455  (5  Ont.  W.  N.  217,  15 
Dom.  L,  E.  353) ;  Bvlmer  v.  Brumwell,  13  Ont.  App. 
411. 

The  plaintiff  has  no  reason  to  complain  because 
the  court  allowed  the  jury  to  take  into  consideration 
oral  evidence  as  to  how  it  was  afzrreed  between  the 
company  and  the  defendants  that  the  sign  should  be 
installed. 

The  defendants  are  not  held  to  any  strict  rule  as  to 
how  such  signs  are  customarily  erected.  It  does  not 
appear,  in  so  far  as  it  is  observed,  that  the  agree- 
ment as  shown  by  the  evidence  differed  in  any  way 

100  Or.— 88 


514  Stull  v.  Porter  bt  aij.  [100  Or. 

from  the  customary  practical  way  of  advertising  by 
means  of  such  a  sign.  It  was  not  an  unreasonable  de- 
mand for  the  defendants  to  require  the  sign  to  be 
placed  a  few  inches  or  feet  away  from  the  pole  men- 
tioned, so  that  they  could  have  a  double  faced  sign, 
if  it  was  so  understood  and  agreed.  A  one-eyed  sign 
would  not  fill  the  requirement  of  such  a  stipulation. 
The  proceedings  excepted  to  by  counsel  for  plaintiff 
fairly  submitted  the  cause  to  the  jury.  The  lan- 
guage of  the  instruction  may  not  be  perfect,  but  it 
is  not  subject  to  the  challenge  of  plaintiff. 
The  judgment  should  be  affirmed. 


Motion  to  diixniss  appeal  allowed  Oetober  7,  1^19. 

Argued  on  the  merits  February  8^  aiBrmed  April  12,  rehearing  denied 

Maj  31,  1921. 

STULL  V.  POETER  et  aL 

(184  Pac.  260;  196  Pac.  1116.) 

Appeal  aad  Error— Judgment  Against  Codef^idaat  not  Ground  for 
Appeal  by  Other  Defendants 

1.  Where  a  justice  rendered  judgment  against  two  defendants  for 
a  tort,  but  only  one  appealed  to  the  Circuit  Court,  which  rendered 
judgment  against  such  appealing  defendant  alone,  the  nonappealing 
defendant  cannot  complain  on  appeal  to  the  Supreme  Court  of  the 
terms  of  the  Circuit  Court's  judgment  against  his  codefendant,  and  his 
appeal  to  the  Supreme  Court  will  be  dismissed. 

Judgment— Against  Defendants  8aed  for  Tort  may  be  as  to  One  or 
More. 

2.  In  an  action  for  tort,  defendants  may  be  liable  jointly  or 
severally,  and,  under  Section  180,  L.  O.  L.  judgment  may  be  given  for 
or  against  one  or  more  of  them,  while,  under  Section  181,  in  its  dis- 
cretion the  court  may  render  judgment  against  one  or  more,  a  sev- 
eral judgment  being  proper,  leaving  the  action  to  proceed  against 
the  other. 

Judgment— Thongb  Separate  Against  Joint  Tort-feasors  There  can  be 
but  One  Becovery. 

8.  Though  plaintiff  has  two  judgments  against  the  two  defendants 
for  their  tort^  she  can  enjoy  only  ojjie  recovery. 
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ON  THE  MERITS. 

Torte — ^Person  not  Liable  as  Joint  Tort-feasor  by  Batlflcation  Unless 
Act  Done  for  His  Benefit  and  He  Approved. 

4.  To  render  a  person  liable  as  a  joint  tort-feasor  by  ratification, 
there  must  be  evidence  tending  to  show  that  the  wrongful  act  was 
done  for  his  benefit  and  that  he  approved  it. 

Animals — ^Evidence  Held  to  Show  Killing  of  Dogs  by  Joint  Wrong- 
doers. 

5.  In  an  action  against  claimed  joint  tort-feasors  for  killing  plain- 
tiff's dogs,  evidence  held  to  justify  findine  that  defendant  against 
whom  judgment  was  rendered  was  acting  m  concert  with  the  other 
defendant,  his  partner,  when  the  dogs  were  killed  by  such  other. 

Prom  Coos :  John  S.  Coke,  Judge. 

In  Banc. 

On  motion  to  dismiss  appeal  as  to  Boscoe  Bunch. 
Appeal  Dismissed  as  to  Appellant  Bunch. 

Mr.  T.  T.  Bennett  and  Mr.  B.  Swanson,  for  the 
motion. 

Mr.  John  D.  Goss,  Mr.  John  G.  Kendall  and  Mr. 
Herbert  8.  Murphy ,  contra. 

BURNETT,  J.— The  plaintiff  brought  an  action  in 
a  Justice's  Court  against  the  defendants  Porter  and 
Bunch,  charging  them  with  the  tort  of  killing  her  two 
dogs,  laying  her  damages  in  the  sum  of  $250.  The 
result  of  a  jury  trial  there  was  a  verdict  and  conse- 
quent judgment  against  them  for  the  full  amount 
claimed.  Porter  alone  appealed  to  the  Circuit  Court 
and  did  not  serve  his  notice  upon  his  codefendant. 
Bunch  did  not  appeal.  At  the  trial  in  the  Circuit 
Court  the  plaintiff  ignored  Bunch  and  proceeded  as 
if  Porter  were  the  only  defendant  entitled  to  be  heard 
there,  obtaining  a  judgment  against  Porter  alone  for 
the  full  amount  of  damages  claimed.  Both  defend- 
ants have  appealed  from  the  Circuit  Court  judgment 
to  this  court. 
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1.  The  case  is  now  before  us  on  the  plaintiff  ^s  mo- 
tion to  dismiss  the  appeal  of  Bunch.  The  justice  *s 
judgment  was  rendered  by  a  court  having  jurisdiction 
both  of  the  subject  matter  and  of  the  persons  of  the 
defendants.  Either  defendant  had  a  right  to  appeal 
to  the  Circuit  Court  and  unless  he  served  his  code- 
fendant  as  well  as  the  plaintiff,  Porter  could  not  bind 
Bunch  by  his  appeal.  The  latter  had  a  right  to  be 
satisfied  with  the  judgment  in  the  Justice's  Court. 
Of  course,  if  Porter's  appeal  would  adversely  affect 
the  interest  of  Bunch,  Porter  could  not  carry  it  on 
without  having  served  Bunch  with  notice  and  thus 
made  him  a  party  to  the  appellate  procedure.  On  the 
other  hand,  if  Bunch  wished  to  appear  in  the  Circuit 
Court  on  the  appeal  and  participate  therein,  he  was 
obliged  to  adopt  the  method  prescribed  by  the  stat- 
ute, which  is  to  serve  his  notice  and  give  the  under- 
taking required.  Moreover,  the  judgment  of  the  Cir- 
cuit Court  is  not  against  Bunch,  but  against  Porter 
only.  As  he  is  not  affected  by  its  terms,  Bunch  has 
no  cause  of  complaint  in  this  court.  In  short,  he  did 
not  pursue  the  formula  necessary  for  him  to  gain 
admission  into  the  Circuit  Court.  He  was  a  stranger 
to  the  proceedings  there,  not  only  on  account  of  his 
neglect  but  also  because  the  judgment  of  the  Circuit 
Court  is  not  against  him  and  does  not  affect  his  inter- 
est.   Hence,  he  has  no  standing  in  this  court. 

Opposing  the  motion  to  dismiss,  the  defendants  rely 
upon  Cauthorn  v.  King,  8  Or.  138.  There,  Cauthorn 
sued  the  defendants  in  the  Justice's  Court  in  trover 
and  obtained  a  judgment  against  Bell  alone.  The 
case  was  decided  here  on  a  construction  of  the  record 
showing  that  both  defendants  answered  in  the  Jus- 
tice's Court  and  that  they  both  appeared  in  the  Cir- 
cuit Court.    But  how  they  both  appeared  is  not  stated 
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in  the  opinion.  It  is  urged  that  because  on  appeal 
from  the  Justice's  Court  the  cause  is  heard  anew  upon 
the  issues  tried  in  the  court  below,  Section  556, 
L.  0.  L.,  the  appeal  by  one  party  brings  up  the  case 
as  to  all  parties,  whether  served  or  not.  This  con- 
struction  would  mean  that  the  costs  and  expenses  of 
an  appeal  could  be  visited  upon  a  codef  endant  against 
his  will,  and  also  that  any  defendant  could  get  the 
benefit  of  an  appeal  by  a  codef  endant  without  tender- 
ing any  security  or  undertaking  for  such  an  appeal. 
As  stated  in  Claggett  v.  Blanchard,  8  Dana  (Ky.),  41, 
cited  here  on  behalf  of  Bunch: 

**We  consider  it  entirely  certain  that  the  legisla- 
ture did  not  intend  to  require  or  authorize  the  Cir- 
cuit Court,  upon  an  appeal  by  one  defendant  who  had 
been  served  with  the  justice's  warrant,  to  try  the  case 
and  give  judgment  against  another,  who  had  neither 
been  served  with  the  warrant,  nor  appeared  in  the 
Circuit  Court,  nor  been  summoned  to  do  so;  and 
neither  this  nor  any  other  statute,  nor  any  known 
practice  authorizes  tiiat  court  to  issue  a  summons  or 
other  process  against  a  person  thus  situated.'' 

The  Kentucky  statute  alluded  to  provided  in  sub- 
stance that  one  or  more  of  several  individuals  against 
whom  a  judgment  is  rendered  by  a  justice  may  ap- 
peal, that  such  appeal  by  one  shall  place  the  cause  for 
trial  in  a  court  of  appeals,  as  fully  as  if  taken  by  all, 
and  that  such  court  shall  proceed  therein  and  render 
**  judgment  between  all  those  who  were  parties  to  the 
judgment  of  the  justice."  If,  under  such  a  statute, 
relating  not  only  to  issues  but  also  to  parties,  the 
court  will  decline  to  take  notice  of  a  party  who  is  not 
subject  to  its  process,  much  more  must  we  decline  in 
a  case  like  this  before  us  to  entertain  the  appeal  of 
a  party  who  is  not  affected  by  the  judgment  appealed 
from  and  who  was  not  before  the  court  rendering  it. 
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The  case  indeed  is  heard  in  the  appellate  court  on 
the  issues  involved  in  the  inferior  court,  but  only  as 
they  affect  the  parties  to  the  appeal.  A  different 
case  might  be  presented  if  the  action  were  one  in 
which  only  a  joint  judgment  or  none  could  be  rendered 
against  the  defendants.  Under  such  conditions  we 
would  be  compelled  to  decline  to  hear  even  the  ap- 
pealing defendant  unless  he  had  served  his  notice  of 
appeal  not  only  upon  the  plaintiff  but  also  upon  his 
codefendant. 

2.  Since  this  is  an  action  for  tort,  the  defendants 
may  be  liable  jointly  or  severally,  and  under  Section, 
180,  L.  0.  L.,  **  judgment  may  be  given  for  or  against 
one  or  more  of  several  plaintiffs,  and  for  or  against 
one  or  more  of  several  defendants/'  Further,  in 
Section  181,  L.  0.  L.,  it  is  said : 

'^In  an  action  against  several  defendants  the  court 
may  in  its  discretion  render  judgment  against  one  or 
more  of  them,  whenever  a  several  judgment  is  proper, 
leaving  the  action  to  proceed  against  the  other. ' ' 

It  did  not  necessarily  follow,  therefore,  that  be- 
cause the  parties  were  sued  jointly  the  only  result 
would  be  a  joint  judgment.  There  was,  however,  a 
joint  judgment  in  the  Justice's  Court,  from  which 
either  party  defendant  had  a  right  to  appeal.  Inas- 
much as  his  appeal  could  not  make  worse  the  situa- 
tion of  his  codefendant,  Porter  had  a  right  to  pursue 
his  own  remedy  without  compelling  his  codefendant 
to  participate.  Being  thus  left  out  of  the  appeal,  if 
Bunch  had  wished  to  gain  the  benefit  of  such  pro- 
cedure, he  ought  to  have  initiated  one  on  his  own  be- 
half and  entered  the  Circuit  Court  by  the  statutory 
door  thus  provided  for  him.  Since  he  did  not  pursue 
this  course.  Bunch  was  not  properly  before  the  Cir- 
cuit Court  and  that  tribunal  could  not  render  any 
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judgment  for  or  against  him.  It  had  a  right  to  con- 
sider the  appeal  of  Porter  and  render  judgment 
according  to  the  merits  of  the  case  as  presented  re- 
specting him,  with  the  right  reserved  to  Porter,  the 
party  to  that  judgment,  to  appeal  to  this  court. 
Bunch  was  a  stranger  to  the  portion  of  the  proceed- 
ing occurring  after  the  lapse  of  the  period  in  which 
he  was  entitled  to  appeal  to  the  Circuit  Court. 

3,  It  is  argued  that  the  result  is  that  the  plaintiff 
has  two  judgments  for  the  same  demand.  However, 
this  may  be,  she  can  enjoy  only  one  recovery.  The 
rights  of  the  parties  in  that  matter  can  be  worked  out 
by  post-judgment  procedure. 

The  motion  to  dismiss  the  appeal  of  Bunch  is  al- 
lowed. 

Appeal  Dismissed  as  to  Appellant  Bxxnoh. 


Affirmed  April  12,  1081. 

On  the  Mebits. 

(196  Pac.  1116.) 

From  Coos :  John  S.  Coke,  Judge. 

Department  2. 

As  the  owner  of  a  collie  dog  named  Trixie  and 
of  a  shepherd  and  collie  known  as  Ranger,  the 
plaintiff,  on  January  9,  1919,  commenced  an  action 
against  the  defendants,  in  the  Justice  Court,  District 
No.  2,  County  of  Coos,  in  which  she  alleged  that  they 
did  ** unlawfully,  willfully,  and  maliciously"  kill  the 
dogs,  and  prayed  for  judgment  for  $250.  The  de- 
fendants Porter  and  Bunch  filed  an  amended  joint 
answer,  in  which  they  denied  all  of  the  material  alle- 
gations of  the  complaint,  or  that  the  dogs  were  of  any 
value.    A  jury  trial  was  had,  at  which  neither  of  the 
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defendants  testified,  and  a  verdict  was  found  for  the 
plaintiff  and  against  both  defendants,  for  the  full 
amount  of  her  claim,  upon  which  judgment  was  en- 
tered. From  this  judgment  the  defendant  Porter  ap- 
pealed to  the  Circuit  Court,  where  the  cause  was  tried 
on  March  3,  1919.  After  the  jury  was  sworn,  the 
attorney  for  the  plaintiff  stated  that — 

^'This  is  a  joint  tort,  and  we  claim  the  rule  of  law 
is  that  anyone  who  aids  or  conspires  in  the  commis- 
sion of  an  fict  is  responsible.  We  shall  prove  that 
Porter  did  aid  and  conspire,  and  we  are  proceeding 
upon  the  theory  that  a  joint  tort  was  committed." 

At  this  trial  the  defendant  Bunch  testified  that  he 
alone  shot  the  dogs,  and  that  the  defendant  Porter 
had  nothing  to  do  with  the  killing  of  them.  Among 
other  instructions  to  the  jury,  the  court  gave  the  fol- 
lowing : 

''You  are  instructed  that  a  joint  tort  is  alleged, 
and  if  the  defendant,  Tom  F.  Perter,  aided,  com- 
manded, advised,  or  countenanced  the  killing  of  either 
one  or  both  of  these  dogs,  or  if  the  defendant,  Tom 
F.  Porter,  approved  of  it,  after  it  was  done,  if  it  was 
done  for  his  benefit,  he  would  be  liable  in  the  same 
manner  and  to  the  same  extent,  as  if  he  had  done  the 
actual  killing  with  his  own  hands.  But  the  mere 
knowledge  that  a  tort  is  being  committed  against  an- 
other, will  not  be  sufficient  to  establish  liability.  That 
is,  the  meaning  of  that  rule  as  applied  to  this  case 
would  be,  that  a  mere  knowledge  on  the  part  of  Tom 
Porter,  that  a  tort  had  been  committed  by  Rosco 
Bunch,  would  not  render  Porter  liable.  Nor  will  the 
mere  presence  of  a  person  at  the  conmiission  of  a 
tort  or  wrongful  act  by  another,  render  him  liable  as 
a  participant.  Mere  acquiescence  in  the  commission 
of  a  tort,  after  the  act,  does  not  make  the  party  acqui- 
escing therein  liable  therefor,  since  to  be  liable,  he 
must  not  only  assent  to  the  wrong,  but  the  act  must 
have  been  done  for  his  benefit,  or  have  been  of  a 
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nature  to  have  benefited  him.  Eatification  wonld  not 
be  established  from  mere  knowledge,  approval,  or 
satisfaction.  To  hold  one  responsible  for  a  tort  not 
committed  by  his  orders,  his  adoption  of  and  assent 
of  the  same  must  be  clear  and  explicit  and  fomided 
on  a  clear  knowledge  of  the  tort  which  has  been  com- 
mitted. 

**If  you  find  the  defendant,  Tom  F.  Porter,  was 
actively  engaged  or  actually  participated  in  the  kill- 
ing of  the  dogs,  or  either  of  the  dogs,  then  the  court 
instructs  you  that  he  would  be  liable  to  the  plaintiff 
for  whatever  damage  she  has  suffered  by  reason  of 
his  acts,  or,  if  you  should  find  that  he  aided,  com- 
manded, advised,  or  countenanced  the  killing  of  one 
or  both  of  these  dogs,  or  that  he  approved  of  it  after 
it  was  done,  if  it  was  done  for  his  benefit,  then  he 
will  also  be  liable  for  whatever  damages  the  plaintiff 
has  suffered  by  reason  of  his  acts.  If,  on  the  other 
hand,  the  defendant  Porter  did  not  participate  in  the 
killing  of  the  dogs,  and  did  not  aid,  command,  advise 
or  countenance  the  killing  of  them,  or  did  not  approve 
of  the  killing  after  it  was  done,  or  that  it  was  done 
for  his  benefit,  then  the  defendant  Porter  would  not 
be  liable.  In  other  words,  he  must  have  participated 
in  the  killing,  or  aided  or  abetted  or  countenanced  the 
killing  of  the  dogs,  or  one  or  both  of  them." 

This  jury  returned  a  verdict  against  defendant 
Porter  for  the  full  amount,  upon  which  judgment  was 
entered,  from  which  Porter  appeals,  assigning  as 
error  the  giving  of  the  above  instructions,  contend- 
ing that  in  a  willful  tort  there  can  be  no  liability 
unless  there  was  a  concert  of  action  and  that  *Hhe 
doctrine  of  ratification  of  torts  does  not  apply  to  a 
willful  tort  such  as  the  killing  of  animals,"  and  that 
"it  was  error  to  instruct  on  a  point  not  covered  by 
the  evidence"  or  *'to  give  contradictory  instruc- 
tions."   Other  assigned  errors  were  waived. 

Affibmed. 
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For  appellant  there  was  a  brief  over  the  names  of 
Mr.  John  D.  Goss,  Mr.  John  C.  Kendall  and  Mr.  Her- 
bert  S.  Murphy,  with  an  oral  argument  by  Mr.  Goss. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  T.  T.  Bennett  and  Mr.  Ben  Swanson,  with  an  oral 
argument  by  Mr.  Bennett. 

JOHNS,  J. — Bunch  having  shot  the  dogs,  it  is  the 
theory  of  the  defendant  that  there  is  no  proof  that 
Porter  and  Bunch  were  acting  together,  and  that 
**  there  is  no  evidence  of  ratification  by  Porter  or  that 
the  killing  was  done  for  his  benefit.*'  The  instruc- 
tions followed  Perkins  v.  McCtUlough,  36  Or.  146 
(50  Pac.  182),  in  which,  as,  to  the  liability  of  Joint 
tort-feasors,  this  court  held  that — 

**A11  persons  who  aid,  command,  advise,  or  coun- 
tenance the  commission  of  a  tort,  or  approve  it,  after 
it  has  been  committed,  if  for  their  benefit,  are  as  fully 
liable  as  if  they  had  personally  committed  the  objec- 
tionable act.'* 

The  question  there  presented  was,  whether  there 
was  any  evidence  from  which  the  jury  could  reason- 
ably find  that  Matlock  and  the  defendant  B.  F.  Mc- 
CuUough  acted  in  concert  with  reference  to  the  alleged 
conversion.  The  case  grew  out  of  a  fraudulent  sale 
of  cattle,  from  which  Matlock  received  the  proceeds 
and  applied  them  upon  a  debt.  Upon  the  facts  there, 
the  court  says: 

**  While  the  sale  may  have  been  for  Babb's  benefit, 
so  far  as  the  proceeds  derived  therefrom  reduced  his 
indebtedness,  it  also  benefited  Matlock  to  the  extent 
of  reducing  his  demand  by  the  sum  so  received.  He 
was  in  possession  of  the  cattle  when  they  were  sold, 
and,  the  proceeds  thereof  having  been  paid  to  him,  the 
jury  might  fairly  and  legitimately  infer  from  the 
averment  of  the  answer,  when  considered  in  connec- 
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tion  with  the  other  facts  and  circumstances  of  the 
case,  that  the  sale  was  naade  for  his  benefit,  and  that, 
by  accepting  the  proceeds  thereof,  he  was  cognizant 
of  and  approved  the  conversion,  thereby  rendering 
himself  liable  as  a  joint  trespasser/' 

The  decision  in  Perkins  v.  McGvllough  is  founded 
upon  the  case  of  Judson  v.  CooTc,  11  Barb.  (N.  T.) 
642.  In  that  case,  the  president  of  a  bank  at  whose 
suit  an  attachment  had  been  issued  and  levied  upon 
the  property  of  the  defendant  therein,  when  applied 
to  by  the  constable  for  directions  in  regard  to  sell- 
ing the  property,  told  him  to  do  his  duty  and  directed 
the  attorney  of  the  bank  to  examine  the  question  and 
the  facts  in  relation  to  a  prior  lien  upon  the  goods 
and  to  act  upon  his  judgment.  Whereupon  the  attor- 
ney instructed  the  constable  to  sell  the  goods,  and  the 
president  of  the  bank  attended  the  sale  and  bid  off 
a  part  of  the  property.    It  was  there  held  that — 

**This  was  sufiicient  to  connect  the  president  with 
the  taking  or  detaining  of  the  goods,  and  that  he  was 
liable  in  an  action  therefor.*' 

1  Cooley  on  Torts  (3  ed.),  page  213,  is  as  follows: 

**When  several  participate,  they  may  do  so  in  dif- 
ferent ways,  at  diflferent  times,  and  in  very  unequal 
proportions.  One  may  plan,  another  may  procure  the 
men  to  execute,  others  may  be  the  actual  instruments 
in  accomplishing  the  mischief,  but  the  legal  blame  will 
rest  upon  all  as  joint  actors.  In  some  cases  one  may 
also  become  a  joint  wrongdoer  by  consenting  to  and 
ratifying  what  has  been  done  by  others.  But  this 
cannot  be  done  by  merely  approving  a  wrong,  or  by 
expressing  pleasure,  or  satisfaction  at  its  being  ac- 
complished. 

**In  order  to  constitute  one  a  wrongdoer  by  ratifi- 
cation, the  original  act  must  have  been  done  in  his 
interest  or  been  intended  to  further  some  purpose  of 
his  own.'' 
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At  page  244,  the  author  says : 

**A11  who  actively  participate  in  any  manner  in 
the  commission  of  a  tort,  or  who  command,  direct, 
advise,  encourage,  aid  or  abet  its  commission,  are 
jointly  and  severally  liable  therefor.  All  who  aid, 
advise,  command,  or  countenance  the  commission  of  a 
tort  by  another,  or  who  approve  of  it  after  it  is  done, 
are  liable,  if  done  for  their  benefit,  in  the  same  man- 
ner as  if  they  had  done  the  act  with  their  own  hands ; 
and  proof  that  a  person  is  present  at  the  commission 
of  the  trespass  without  disapproving  or  approving 
of  it,  is  evidence  from  which,  in  connection  with  other 
circumstances,  it  is  competent  for  the  jury  to  infer 
that  he  assented  thereto,  lent  to  it  his  countenance, 
and  approved  it,  and  was  thereby  aiding  or  abetting 
the  same.  One  who  in  any  manner  indicates  his  de- 
sire that  an  act  be  done  may  be  said  to  request  it ;  and 
who  does  anything  in  furtherance  of  an  act  may  be 
said  to  aid  or  abet  it.^' 

Applying  such  law  to  the  facts  in  the  instant  case, 
the  plaintiff  was  the  owner  of  the  dogs,  and  proof  of 
their  value  is  conclusive.  At  the  time  of  the  killing, 
the  defendants  were  friends  and  partners  engaged 
in  getting  out  ship-knees  on  the  opposite  side  of  the 
West  Fork  of  Coos  Eiver  from  the  place  where  the 
dogs  were  killed.  The  defendants  testified  that  about 
11 :30  A.  M.  they  started  across  the  river  in  a  rowboat 
to  go  to  Porter's  home  for  their  lunch.  About  mid- 
way of  the  stream,  they  saw  a  wild  deer,  which  plain- 
tiff's dogs  were  chasing,  whereupon,  they  increased 
their  speed  and  landed  their  boat  on  the  side  of  the 
river  near  where  the  dogs  were  running  the  deer. 
The  defendant  Bunch  testified  that  after  landing  he 
went  a  short  distance  to  what  is  known  as  the  *  *  apple- 
house, '^  where  he  got  his  rifle;  that  he  then  went  up 
the  hill,  and  that  he  fired  six  or  seven  shots,  killing 
the  dogs.    Defendant  Porter  testified  that  upon  get- 
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ting  out  of  the  boat  he  picked  up  a  club,  went  up  the 
hill  and  down  the  river  for  the  purpose  of  intercept- 
ing the  dogs  and  stopping  the  chase;  that  he  came 
very  near  to  them,  and  that  one  of  the  dogs  was  close 
behind  the  deer;  that  he  did  not  speak  to  them  or  do 
anything  to  call  them  off ;  that  the  deer  and  the  dogs 
made  a  short  circle  and  he  then  heard  the  shots,  and 
that  in  four  or  five  minutes  he  returned  to  the  land- 
ing and  found  Bunch  there.  Bunch  testified  that  he 
brought  his  rifle  with  him  to  the  boat.  Porter  said 
that  he  did  not  see  Bunch  with  the  gun.  Both  testi- 
fied that  after  their  return  to  the  boat  nothing  was 
said  by  either  of  them  about  the  deer,  the  dogs,  the 
shooting,  or  as  to  who  fired  the  shots.  If  their  testi- 
mony is  true,  upon  their  return  to  the  boat  they  be- 
came like  the  proverbial  clam  or  the  meek  and  lowly 
oyster.  The  dogs  were  chasing  the  deer,  and  they 
were  killed  on  Porter's  lands.  There  is  strong  evi- 
dence tending  to  show  that  he  had  said  he  would  kill 
any  dog  that  he  ever  caught  chasing  deer,  and  that 
a  number  of  dogs  in  the  community  had  recently  been 
killed. 

1.  To  render  a  person  liable  as  a  joint  tort-feasor 
by  ratification,  there  must  be  evidence  tending  to 
show  that  the  wrongful  act  was  done  for  his  benefit, 
and  that  he  approved  it. 

2.  On  cross-examination  concerning  the  dogs,  the 
defendant  Porter  testified: 

*'Q.  She  [meaning  Trixie]  was  a  nuisance? 
**A.  Yes,  sir. 

**Q.  Just  the  same  as  Ranger? 
**A.  Yes,  sir. 

*'Q.  And  you  thought  it  was  a  perfectly  good  way 
of  getting  nd  of  her  and  that  it  was  a  good  job! 
**A.  Yes,  sir.    Whoever  killed  her.'/ 
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Exclusive  of  the  fact  that  Porter  had  said  he  would 
kill  any  dog  found  chasing  deer,  and  he  saw  the  dogs 
running  a  deer  on  his  premises,  and  that  he  said  the 
dogs  were  **a  nuisance,'*  there  is  no  evidence  that  he 
would  have  derived  any  special,  direct,  or  pecuniary 
benefit  from  the  killing  of  them,  or  that  he  had  any 
greater  interest  in  the  matter  than  any  other  person 
in  the  community.  It  was  not  his  deer  that  the  dogs 
were  chasing,  and  no  personal  damage  was  done  to 
him.  The  benefit  which  the  law  contemplates  must 
be  something  special,  pecuniary,  other  and  different 
from  that  which  is  derived  by  the  general  public. 
Tested  by  this  rule,  appellant  contends  that  there  is 
no  evidence  tending  to  show  that  the  dogs  were  killed 
for  the  benefit  of  Porter,  and  that  the  jury  should  not 
have  been  instructed  that  **the  act  must  have  been 
done  for  his  benefit,  or  have  been  of  a  nature  to  have 
benefited  him.**  The  evidence  is  conclusive  that  the 
killing  of  the  dogs  did  meet  with  his  hearty  approval. 
That  appears  from  his  own  testimony.  Defendants 
had  left  their  work  to  cross  the  river  and  go  home 
for  lunch,  and  they  first  saw  the  dogs  when  the  boat 
was  in  about  the  middle  of  the  stream.  They  hurried 
across  and  landed  the  boat.  Bunch  went  to  the  apple- 
house,  got  his  rifle,  went  above,  on  the  hill,  and  in  a 
few  minutes  shot  the  dogs,  about  150  yards  from  the 
place  where  the  boat  was  landed.  On  leaving  the 
boat,  the  defendant  Porter  picked  up  a  club  and  went 
up  the  hill  and  down  the  river  in  an  opposite  direc- 
tion, with  a  view,  as  he  says,  of  intercepting  the  dogs 
and  stopping  the  chase ;  yet,  although  he  was  close  to 
them,  he  did  not  speak,  or  call  the  dogs,  or  try  to 
stop  them.  The  testimony  indicates  that  the  defend- 
ants were  not  away  from  the  boat  more  than  ten  min- 
utes.   It  is  shown  that  the  bullets  which  killed  the 
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dogs  were  shot  from  the  shells  of  the  same  size  that 
were  used  in  Bunch's  gun.  Porter's  house,  to  which 
they  were  going  for  lunch,  was  on  the  hill,  a  very 
short  distance  above  the  place  where  the  dogs  were 
killed,  and  yet,  after  the  killing  they  returned  below 
to  the  boat  and  again  went  back  up  the  hill  to  Porter 's 
house.  Although  it  is  true  that  they  claim  to  have 
returned  to  get  some  tools,  the  stubborn  fact  remains 
that  they  did  speed  up  the  boat;  that  when  they 
landed  Bunch  went  direct  to  the  apple-house,  got  his 
gun  and  shot  the  dogs;  that  the  defendant  Porter 
picked  up  a  club  and  went  in  another  direction;  that 
soon  after  the  killing,  both  Bunch  and  Porter  returned 
to  the  boat,  after  which  they  again  went  up  the  hill 
to  Porter's  home  for  lunch.  This  evidence,  coupled 
with  the  fact  that  Porter  had  previously  said  that  he 
would  kill  any  dog  found  chasing  deer,  that  the  dogs 
were  a  nuisance,  that  **  whoever  killed  her  it  was  a 
good  job,"  the  further  fact  that  his  premises  joined 
those  of  the  plaintiff,  together  with  his  own  conduct, 
his  evasive  answers,  his  attempt  to  conceal  the  killing, 
and  the  nature  of  his  testimony,  with  all  the  surround- 
ing facts  and  circumstances,  is  strong  proof  from 
which  the  jury  could  well  have  found  that  Porter  was 
acting  in  concert  with  Bunch  at  the  time  the  dogs  were 
killed.  Again,  the  evidence  is  undisputed  that  the 
dog  Banger  was  shot  over  the  right  eye  and  that  the 
bullet  came  out  on  the  right  shoulder;  that  Trixie 
was  shot  in  the  ** sticking  place,"  and  that  the  bullet 
came  out  near  the  tail-bone.  Such  physical  facts  tend 
strongly  to  support  the  theory  of  the  plaintiff  that 
the  dogs  were  not  shot  while  running  the  deer,  and 
that  Trixie  was  killed  while  sitting  on  her  haunches. 
The  amount  involved  is  not  large,  but  we  have  read 
the  testimony  in  this  case  with  care,  and  we  are  con* 
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vinced  from  the  record  that  Porter  and  Bunch  were 
acting  in  concert  in  the  killing  of  the  dogs,  and  that 
any  error  in  the  instruction  upon  the  question  of  bene- 
fit was  not  prejudicial  to  Porter. 
The  judgment  is  affirmed. 

Affirmed.    Behbabinq  Denied. 

Bean,  J.,  concurs. 

Bbown,  J.,  concurs  in  result. 

BuBNETT,  C.  J.,  dissents. 


Motion  to  dismiBi  appeal  filed  November  22,  overmled  Deeember  14, 

1920. 

Argued  on  the  merits  March  23,  reversed  April  26,  rehearing  denied 

May  31, 1921. 

STONE  V.  FIRST  NATIONAL  BANK. 

(193  Pac.  1023;  197  Pac.  304;  198  Pac.  244.) 

AppMl  and  Error— Affldavit  Showed  Excusable  Mistake  in  FaiUag  to 
File  Undertaking  lo  as  to  Authorize  Kew  Undertaking. 

1.  Affidavit  of  attorney  for  appellant,  excusing  failure  to  serve 
and  file  undertaking  on  appeal  on  October  4th,  as  required  by  Section 
550,  subdivision  2,  Or.  L.,  held  to  have  shown  such  excusable  mistake 
and  good  faith  in  prosecuting  the  appeal  as  to  justify  the  Supreme 
Court  in  permitting  appellant  to  file  undertaking  in  the  Supreme  Court 
pursuant  to  subdivision  4. 

ON  THE  MERITS. 

Election  of  Bemediea— Complaint  in  Action  Against  Third  Person  not 
Oonsidered  as  Election  When  not  Belerred  to  in  Answer. 

2.  Where  there  is  no  reference  in  the  answer  to  the  complaint  filed 
by  plaintiff  in  an  action  against  a  third  party,  the  legal  effect  of  the 
pleadings  in  the  one  case  cannot  be  considered  with  reference  to  the 
other,  or  treated  as  an  election  of  remedies. 

ETldence-^omplalnt  Against  Third  Person  Held  to  be  Considered  as 
Showing  History  of  Transaction  and  Party's  Understanding  of 
Contract. 

8.  In  a  suit  on  a  contract  for  the  sale  of  logs  previously  sold  to 
a  third  party  by  a  contract  canceled  by  mutual  consent^  though  the 


May,  1921.]     Stone  v.  Fibst  National  Bank.  529 


execution  of  the  earlier  contract  and  what  was  done  under  it,  or  its 
terms  and  conditions,  or  the  reasons  why  it  was  canceled,  were  not 
pleaded  as  a  defense,  and  there  was  no  reference  in  the  answer  to 
the  complaint  filed  by  plaintiff  in  an  action  against  the  third  person, 
Bu6h  complaint  could  be  considered  for  the  purpose  of  showing  the 
history  of  the  transaction,  the  relation  of  the  parties,  and  the  reasons 
why  the  contract  in  suit  was  executed  and  how  it  was  understood  and 
construed  by  plaintiff. 

I«len8— Contract  for  Sale  of  LogB  Providing  for  Assignment  of  In- 
▼oices  as  Secnxity  Held  not  to  CKve  Eqitdtable  Lien. 

4.  A  contract  for  the  sale  of  logs  previously  sold  to  the  C.  Com- 
pany by  a  contract  canceled  by  mutual  consent,  which  provided  that 
the  buyer  would  execute  and  deliver  acceptances  for  the  price  of 
each  raft  of  logs  and,  to  secure  further  payment  of  the  acceptances, 
would  assign  to  a  bank  with  which  the  seller  intended  discounting  the 
acceptances  its  invoices  against  its  customers  for  lumber  manufactured 
from  the  logs,  gave  the  seller  no  equitable  lien  on  the  logs  or  unsold 
lumber  for  the  purchase  price  of  the  logs,  where  no  invoices  were 
made  or  assigned,  especially  where  the  seller,  as  security  for  the  price, 
took  the  C.  Company's  promise  to  pay  if  the  buyer  cUd  not  pay. 

ON  REHEARING. 

Liens — Contract  for  Sale  of  Logs  Held  not  to  Oive  an  Equitable 
Lien— 'Invoice." 

5.  A  contract  for  the  sale  of  logs  which  stipulated  that  the  seller 
expected  to  discount  the  buyer's  acceptances  with  a  bank,  wherein 
the  buyer  agreed  that,  in  order  further  to  secure  payment  of  the  ac- 
ceptances, it  would  assign  to  the  bank  or  such  other  person  as  the 
seller  might  direct  the  invoices  of  the  buyer  against  its  customers 
for  the  lumber  manufactured  from  the  logs,  did  not  give  an  equitable 
lien  in  favor  of  the  seller  of  the  logs  after  transfer  of  their  possession 
to  the  buyer,  an  "invoice"  being  merely  a  written  account  of  the 
particulars  of  merchandise  shipped  or  sent  to  a  purchaser,  consignee, 
or  factor,  with  the  value  or  prices  and  charges  annexed;  merely  an- 
other term  for  bill  rendered. 

Equity — ^Llen  H61d  not  Created  by  Maxim  «a  to  Begarding  as  Done 
That  Which  Ought  to  be  Done. 

6.  The  maxim  as  to  regarding  that  as  done  which  ought  to  be  done 
means  that  which  the  parties  agreed  to  do,  and  have  not  done,  and 
cannot  be  invoked  to  create  an  equitable  lien  on  property  sold  by 
contract  passing  title,  and  not  evidencing  intent  to  hold  it  as  se- 
curity. 

From  Tillamook :  George  B.  Baqley^  Judge. 
In  Banc 

Motion  to  dismiss  appeal.  Denied. 

5.    By  whom  and  for  what  labor  or  service  a  logger's  lien  may  be 
claimed,  see  note  in  Ann.  Oas.  1916G,  198. 
100  Or.— 84 
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Mr.  8.  S.  Johnson  and  Messrs^.  Bauer,  Greene  <& 
McCurtain,  for  the  motion. 

Messrs.  Botts  dt  Winslow,  contra. 

McBRIDE,  C.  J. — 1.  This  is  a  motion  to  dismiss  an 
appeal.  The  undertaking  was  not  served  and  filed 
until  twelve  days  after  the  notice  of  appeal  had  been 
served  and  filed.  Section  550,  subdivision  2,  Or.  L., 
requires  the  undertaking  to  be  filed  within  ten  days 
from  the  service  of  notice  of  appeal  Subdivision  4 
of  the  same  section  is  as  follows : 

**From  the  expiration  of  the  time  allowed  to  except 
to  the  sureties  in  the  undertaking,  or  from  the  justifi- 
cation thereof  if  excepted  to,  the  appeal  shall  be 
deemed  perfected.  When  a  party  in  good  faith  gives 
due  notice  as  hereinabove  provided  of  an  appeal  from 
a  judgment,  order,  or  decree,  and  thereafter  omits, 
through  mistake,  to  do  any  other  act  (including  the 
filing  of  an  undertaking  as  provided  in  this  section) 
necessary  to  perfect  the  appeal  or  to  stay  proceed- 
ings, the  court  or  judge  thereof,  or  the  appellate 
court,  may  permit  an  amendment  or  performance  of 
such  act  on  such  terms  as  may  be  jusf 

One  of  the  attorneys  for  appellant  filed  an  affidavit, 
the  substance  of  which  is  that  the  tenth  day  after  the 
service  of  the  notice  of  appeal  fell  upon  Sunday, 
October  3,  1920,  upon  which  day  it  was  impossible  to 
serve  and  file  the  undertaking;  that  on  October  4th 
the  Circuit  Court  was  in  session  and  affiant  and  his 
partner  were  very  busy  disposing  of  matters  arising 
in  court  that  day;  that  they  had  been  very  busy  in 
preparing  cases  for  trial  at  term  for  several  days 
previously ;  that  affiant  was  under  the  impression  that 
he  had  ample  time  to  serve  and  file  the  undertaking 
but  that  when  he  discovered  late  in  the  afternoon 
that  October  4th  was  the  last  day  in  which  to  file  it, 
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he  prepared  the  undertaking  and  had  it  executed,  but 
was  not  able  to  procure  the  attendance  of  his  client 
and  surety  to  execute  it  until  late  in  the  evening, 
after  oflSce  hours;  that  he  was  unable  to  find  Mr. 
Johnson,  the  attorney  for  the  First  National  Bank  of 
Tillamook,  at  his  office  at  Tillamook,  where  both  he 
and  affiant  resided ;  that  he  at  once  made  service  upon 
the  other  defendants,  but  was  unable  to  serve  the 
First  National  Bank  or  its  attorney,  Mr.  Johnson, 
until  the  next  day,  when  he  made  such  service  early  in 
the  morning;  that  the  failure  to  serve  the  undertak- 
ing on  October  4th  was  by  reason  of  the  oversight, 
inadvertence  and  mistake  on  the  part  of  affiant  as 
above  stated;  and  that  appellant  has  printed  his  ab- 
stract, prepared  and  filed  his  transcript  and  is  intend- 
ing to  prosecute  his  appeal  with  diligence.  We  are 
of  the  opinion  that  the  affidavit  shows  such  excusable 
mistake  and  such  good  faith  in  prosecuting  the  appeal 
as  justify  us  in  permitting  the  appellant  to  file  a  new 
undertaking  here. 

The  early  cases  cited  by  counsel  held  that  the  filing 
of  the  undertaking  within  ten  days  after  service  of 
the  notice  of  appeal  was  jurisdictional,  and  a  failure 
so  to  file  was  absolutely  cause  for  dismissal.  In  our 
original  Code  the  words,  **  including  the  filing  of  an 
imdertaking  as  provided  in  this  section, '*  did  not  ap- 
pear; they  were  added  by  way  of  amendment  at  the 
legislative  session  of  1870,  Laws  of  1870,  page  32,  and 
their  purpose  was  evidently  to  correct  the  harsh  rul- 
ing of  the  cases  decided  before  that  time.  In  Dowell 
V.  Bolt,  45  Or.  89  (75  Pac.  714),  we  held  that  filing  of 
an  undertaking  was  not  jurisdictional,  and  permitted 
a  new  undertaking  to  be  filed  where  the  original 
paper  had  not  been  served  on  the  adverse  party. 
This  ruling  is  followed  in  Mitchell  v.  Coach,  83  Or.  45 
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(153  Pac.  478,  162  Pac.  1058),  and  McKissick  v.  Mc- 
Kissick,  93  Or.  644  (174  Pac.  721,  184  Pac.  272). 

In  Miller  v.  Arem,  193  Pac.  439,  in  an  opinion 
handed  down  November  23,  1920,  and  not  yet  offi- 
cially reported,  we  held  that  where  there  was  an 
entire  failure  to  file  an  undertaking  within  ten  days, 
the  default  could  be  excused  upon  showing  of  excus- 
able  mistake,  so  that  this  court  must  be  understood 
now  as  holding  that  doctrine.  Fleming  v.  Pattison, 
72  On  393  (143  Pac.  1101),  appears  to  hold  differ- 
ently, but  in  that  case  there  was  no  proffer  of  a  new 
undertaking.  So  far  as  it  appears  to  hold  that  the 
service  and  filing  of  an  undertaking  within  ten  days 
after  service  of  notice  of  appeal  are  absolutely  juris- 
dictional, it  is  overruled. 

The  motion  is  overruled,  upon  the  condition  that 
appellant  file  in  this  court  within  fifteen  days  a  new 
and  sufficient  undertaking.  Motion  Ovbbbuled. 


Beversed  April  26,  1921. 

On  the  Mebtts. 


(197  Pac.  304.) 

On  the  merits.  Bevebsbd. 

Department  2. 

BURNETT,  a  J.— On  March  11, 1919,  the  plaintiff 
•  entered  into  a  written  contract  with  the  Cummings- 
Moberly  Company,  a  corporation,  which  was  then  con- 
structing a  sawmill  on  Tillamook  Bay,  to  furnish  it  a 
quantity  of  logs  and  piling  at  an  agreed  price  of  $12 
per  thousand.  The  price  was  **f.  o.  b.  raft  at  slough 
tributary  to  Wilson  River,  at  McKinster's  place,  in 
Tillamook  County,  Oregon,  payments  to  be  made  for 
each  raft  within  thirty  days  from  the  time  raft  is 
scaled.'^  Under  the  terms  of  the  contract,  Stone  as- 
sembled and  had  ready  for  delivery  about  1,182,431 
feet  of  spruce  logs."   The  company^  having  changed  its 


May,  1921.]     Stone  v.  First  National  Bank.  533 

plans,  did  not  want  the  logs  and  notified  him  of  that 
fact  and  to  cease  operations  under  his  contract.  As  a 
result  of  negotiations  between  all  parties,  on  Septem- 
ber 5,  1919,  it  was  finally  arranged  that  the  Silver 
Spruce  Company,  another  corporation,  should  take 
the  assembled  logs  from  Stone  at  the  same  price, 
under  the  following  agreement : 

**  Tillamook,  Ore.,  Sept.  5,  1919. 

**This  agreement  this  day  made  by  and  between 
Charles  F.  Stone  of  Tillamook,  Oregon,  and  Silver 
Spruce  Company,  a  corporation,  of  which  J.  K. 
Elder  is  President,  hereinafter  referred  to  as  the 
company,  Witnesseth: 

*' Stone  hereby  sells  to  the  Company,  and  the  Com- 
pany hereby  buys  from  Stone,  all  those  certain  Spruce 
logs  gotten  out  by  Stone  under  his  contract  dated 
March  11th,  1919,  with  the  Cummings-Moberly  Com- 
pany (said  Contract  having  been  cancelled  by  mutual 
consent) ;  said  logs  comprising,  according  to  the  offi- 
cial certificates  of  the  Columbia  Eiver  Log  Scaling 
and  Grading  Bureau  one  thousand,  five  hundred  and 
twenty-seven  (1,527)  logs,  with  a  total  footage  of 
one  million,  one  hundred  and  eighty-two  thousand, 
four  hundred  thirty  one  feet  (1,182,431).  The  price 
of  said  logs  under  this  sale  is  $12.00  per  thousand 
feet. 

*  *  Said  logs  are  now  at  Freeman  slough,  on  the  Wil- 
son Eiver,  Tillamook  County.  They  are  to  be  rafted 
by  Stone  and  as  rafted  are  to  be  again  scaled  by 
Columbia  Eiver  Log  Scaling  and  Grading  Bureau. 
As  each  raft  is  completed  and  scaled,  the  logs  therein 
shall  become  the  property  and  at  the  risk  of  the  Com- 
pany, and  the  Company  agrees  that,  immediately 
upon  the  delivery  to  it  of  the  certificate  of  the  Colum- 
bia Eiver  Log  Scaling  and  Grading  Bureau  showing 
the  number  of  feet  included  in  a  raft,  the  Company 
will  promptly  execute  and  deliver  to  Stone  the  Com- 
pany's acceptance  for  the  price  of  the  logs  included 
in  such  raft  at  the  rate  of  twelve  dollars  ($12.00)  per 
thousand  feet. 

**It  is  understood  that  Stone  expects  to  discount 
said  acceptance  with  the  First  National  Bank  of  Tilla- 
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mo  ok,  and  the  Company  agrees  that  in  order  to  fur- 
ther secure  payment  of  said  acceptance  (which  shall 
mature  ninety  dajrs  after  their  respective  dates)  the 
Company  will  assign  to  the  First  National  Bank  of 
Tillamook,  or  such  other  person  as  Stone  may  direct, 
the  invoices  of  the  Company  against  its  customers  for 
the  lumber  manufactured  from  said  logs. 

*'The  charges  of  the  Columbia  River  Log  Scaling 
and  Grading  Bureau  for  scaling  said  logs  to  be  di- 
vided equally  between  the  parties. 

**SiLVEB  Spbuob  Co., 
*'By  J.  K.  Elder,  Pres. 
^'C.  F.  Stone." 

Concurrent  therewith,  and  on  the  same  day,  the 
Cummings-Moberly  Company  at  Tillamook,  Oregon, 
addressed  a  letter  to  the  plaintiff  at  that  place,  the 
material  portions  of  which  are  as  follows : 

**This  confirms  our  understanding  that  the  con- 
tract between  us  dated  March  11th,  1919,  is  cancelled 
on  the  following  terms : 

**We  are  to  pay  you  within  the  next  three  days  the 
sum  of  $3899.99  in  cash. 

*'You  are  selling  with  our  consent  to  Silver  Spmice 
Company  the  logs  covered  by  our  agreement  with 
you,  and  we  have  agreed  that  if  said  Company  fails 
to  carry  out  its  agreement  with  you  to  take  and  pay 
for  said  logs,  that  we  will  ourselves  take  and  pay 
for  them,  taking  over  your  claim  against  said  Com- 
pany. 

'*TJpon  the  foregoing  basis  all  of  our  claims  against 
each  other  are  mutually  cancelled  and  our  contract 
finally  terminated. 

**If  this  is  in  accordance  with  your  understanding, 
please  sign  your  name  at  the  bottom  of  the  letter. '^ 

Also  the  following  letter : 

**This  will  confirm  our  agreement  that  if  these  ac- 
ceptances for  logs  furnished  you  by  the  Silver  Spruce 
Company  under  your  agreement  with  it  dated  Sep- 
tember 5,  1919,  are  not  paid  by  said  Company  at 
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maturity,  we  will  take  up  the  same  and  will  protect 
you  against  responsibility  on  your  indorsement 
thereof. 

**If  the  said  Company  does  not  carry  out  its  con- 
tract and  takes  and  pays  for  said  logs,  we  will  be  re- 
sponsible to  you  for  the  price  thereof  and  take  the 
logs  ourselves,  taking  over  your  claim  against  said 
Company. ' ' 

December  27,  1919,  C.  F.  Stone,  the  plaintiff  here, 
commenced  an  action  in  the  Circuit  Court  of  Tilla- 
mook County  against  the  Cummings-Moberly  Com- 
pany to  recover  the  price  of  the  logs  assembled  under 
his  contract  made  with  the  Spruce  Company  on  Sep- 
tember 5, 1919,  in  which  all  of  the  contracts  and  above 
letters  are  attached  to  and  made  a  part  of  the  com- 
plaint. After  alleging  a  breach  of  the  contract  by 
the  Silver  Spruce  Company,  the  complaint  says : 

*'That  one  of  the  main  considerations  for  plaintiff 
entering  into  said  contract  with  said  Silver  Spruce 
Company  for  the  sale  of  said  logs,  and  as  an  induce- 
ment for  the  plaintiff  so  doing,  the  defendant  agreed 
with  plaintiff  that  if  said  Silver  Spruce  Company 
failed  to  carry  out  its  agreement  with  plaintiff,  and 
failed  to  take  and  pay  for  said  logs,  that  defendant 
itself  would  take  and  pay  for  the  same,  and  be  re- 
sponsible to  plaintiff  for  the  price  thereof;  *  *  and 
the  agreement  between  this  plaintiff  and  the  Silver 
Spruce  Company,  and  the  said  agreement  for  defend- 
ant to  be  responsible  to  plaintiff  for  the  price  of  said 
logs  if  the  Silver  Spruce  Company  failed  to  carry  out 
its  contract,  was  all  one  and  the  same  transaction. 

''That  the  Silver  Spruce  Company  has  wholly 
failed,  neglected  and  refused  to  carry  out  its  con- 
tract of  September  5,  1919,  with  plaintiff  hereinbe- 
fore referred  to,  a  copy  of  which  is  hereto  attached 
and  marked  Exhibit  *B';  that  said  Silver  Spruce 
Company  has  failed  to  execute  and  deliver  to  plaintiff 
said  Company  *s  acceptance  for  the  price  of  logs  in- 
cluded in  four  rafts,  although  the  certificate  of  the 
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Columbia  Eiver  Log  Scaling  and  Grading  Bureau 
showing  the  number  of  feet  included  in  said  rafts  has 
been  delivered  to  it,  said  four  rjaf ts  containing  262,471 
feet. 

•  *  That  said  Silver  Spruce  Company  has  failed,  neg- 
lected and  refused  to  assign  to  the  First  National 
Bank  of  Tillamook,  Oregon,  the  invoices  against  its 
customers  for  lumber  manufactured  from  said  logs 
that  were  taken,  amounting  to  299,000.** 

On  the  showing  and  petition  of  the  defendant 
Cummings-Moberly  Company,  that  case  was  removed 
to  the  Federal  Court,  where  it  is  now  pending. 

On  December  20,  1919,  the  Silver  Spruce  Company, 
then  being  insolvent,  made  what  is  known  as  a  com- 
mon-law assignment  to  the  defendant,  J.  T.  Burtchaell, 
trustee  of  all  its  property  for  the  use  and  benefit  of 
its  creditors  who  would  accept  the  terms  and  provi- 
sions of  the  assignment  and  creditors  to  the  amount 
of  about  $80,000  duly  filed  acceptances. 

In  February,  1920,  the  plaintiff  commenced  the  in- 
stant suit  against  the  defendants.  First  National 
Bank  of  Tillamook,  Oregon,  the  Bank  of  California, 
National  Association,  Silver  Spruce  Company,  F.  E. 
Alley  and  H.  J.  Alley,  and  J.  T.  Burtchaell,  as 
trustee.  After  formal  allegations,  the  plaintiff  pleads 
the  contract  of  September  5,  1919,  between  him  and 
the  Spruce  Company;  then  alleges  that  it  was  agreed 
that  the  logs  should  be  delivered  and  accepted  within 
a  reasonable  time  after  the  making  of  the  contract 
and  that  thirty  days  was  a  reasonable  time;  that 
plaintiff  rafted  and  delivered  to  the  company  299,000 
feet  of  logs  for  which  it  delivered  its  acceptance  for 
$3,588,  due  and  payable  January  5,  1920,  and  he  fur- 
ther delivered  262,471  feet  of  logs  for  which  no  ac- 
ceptance was  ever  given  and  that  at  the  request  of  the 
company  he  ''kept  the  remainder  of  said  logs  at  the 
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place  where  they  were  stored  at  the  time  of  the  mak- 
ing of  said  contract  and  had  the  same  ready  for  de- 
livery  to  said  company  at  all  times.'*  It  is  then 
alleged  that  after  the  first  delivery,  the  company 
neglected  to  return  the  raft  sticks  and  through  its 
neglect  prevented  the  plaintiff  from  making  future 
deliveries,  **and  said  company  thereupon  requested 
plaintiff  to  hold  said  logs  at  the  place  they  were  then 
stored  at  the  risk  of  said  company,*'  and  without 
fault  or  neglect  of  plaintiff  74,169  feet  of  logs  were 
lost  and  washed  away;  that  in  December,  1919,  the 
company  repudiated  its  contract  and  refused  to  ac- 
cept or  receive  any  more  logs ;  that  by  reason  thereof, 
and  to  protect  himself  from  further  loss,  the  plain- 
tiff sold  the  remainder  of  the  logs,  to  wit,  546,791  feet, 
to  the  defendants  F.  R.  and  H.  J.  Alley,  for  $12  per 
thousand  feet,  which  was  the  reasonable  market 
value.  It  is  then  alleged  that  from  the  deliveries 
which  were  made  to  it,  the  company  **  manufactured 
a  portion  of  said  logs  into  lumber  and  shipped  a  por- 
tion thereof,  the  quantity  of  lumber  so  shipped  being 
to  the  plaintiff  unknown'*;  that  as  the  contract  pro- 
vides, the  plaintiff  discounted  the  acceptance  given  to 
him  by  the  company  with  the  First  National  Bank 
of  Tillamook,  *'and  in  order  to  secure  the  payment 
thereof  assigned  to  said  bank  certain  invoices  for 
lumber  sold  by  it  and  manufactured  from  the  logs 
herein  first  described,  the  amount  of  said  invoice  or 
invoices  and  against  whom  made  out  being  to  the 
plaintiff  unknown";  that  the  acceptance  was  never 
paid,  and  on  February  19, 1920,  the  plaintiff  was  com- 
pelled to  take  up  the  acceptance  from  the  bank  and  is 
now  the  owner  and  holder  thereof. 

The  complaint  then  sets  out  in  full  the  assignment 
from  the  Spruce  Company  to  Burtchaell,  trustee,  and 
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alleges  that  he  took  possession  of  all  of  the  property 
therein  described,  including  the  logs  and  lumber 
therein  described,  and  that  he  **paid  no  present  con- 
sideration for  said  conveyance,  but  took  the  same  as 
trustee  for  the  benefit  of  defendants  Banks  herein 
named,  and  other  creditors  whose  names  are  to  the 
plaintiff  unknown.'*  That  there  was  then  on  hand 
upward  of  274,000  feet  of  logs  which  the  plaintiff  had 
delivered  to  the  Spruce  Company  and  287,471  feet  of 
lumber  '^less  whatever  portion  thereof,  if  any,  had 
been  theretofore  shipped  by  Silver  Spruce  Com- 
pany''; that  '*the  purchase  price  thereof  was  still 
due  and  owing  to  Silver  Spruce  Company,  and 
subject  to  the  right  of  plaintiff  to  have  the  purchase 
price  of  the  logs  sold  by  him  as  aforesaid  paid  there- 
from";   that   on    the   day    of   January,    1920, 

Burtchaell,  as  trustee,  undertook  to  sell  such  logs  then 
in  his  possession  to  the  defendants  F.  E.  Alley  and 
H.  J.  Alley;  that  they  took  them  over,  well  knowing 
''the  rights  of  plaintiff  to  hold  said  logs  as  security 
for  the  purchase  price";  ''that  plaintiff  does  not 
know  the  quantity  of  lumber  manufactured  from  said 
logs,  the  quantity  of  the  lumber  shipped  or  the 
amount  of  invoices  for  such  lumber  turned  over  to 
any  of  the  defendants,  and  he  is  not  able  to  ascertain 
the  same ;  that  plaintiff  alleges  that  defendants  are  in 
possession  of  either  the  logs  so  delivered,  or  the  lum- 
ber manufactured  therefrom,  or  the  invoices  there- 
for, or  the  proceeds  of  the  same,  and  that  they  have 
knowledge  or  the  details  in  regard  thereto,  and  that 
all  of  said  matters  are  subject  to  the  right  of  plaintiff 
to  hold  the  same  under  the  lien  given  by  the  contract 
herein  set  out  for  the  purchase  price  of  said  logs." 

Plaintiff  claims  that  he  has  no  plain,  speedy  or  ade- 
quate remedy  at  law ;  that  the  Spruce  Company  is  in- 
solvent; that  on  account  of  such  transactions  there 
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is  due  and  owing  to  him  $3,588,  with  interest  from 
January  25,  1920,  and  the  further  sum  of  $4,039.68 
with  interest  from  January  5th,  at  6  per  cent,  which 
amount  prior  to  the  filing  of  the  complaint  he  re- 
quested defendants  to  pay  or  to  turn  over  to  him  the 
logs  and  lumber  covered  by  the  contract  and  to  ac- 
count to  him  for  the  moneys  received,  but  that  the 
defendants  failed  and  neglected  to  pay  or  account  and 
deny  that  plaintiff  has  any  rights,  and  plaintiff  prays 
for  judgment  against  the  Spruce  Company  for  those 
amounts;  that  the  defendants  be  required  to  account 
to  him  for  all  of  the  logs  delivered  to  the  Spruce 
Company  and  the  lumber  manufactured  therefrom 
now  held  by  the  trustee;  that  he  have  a  decree  for  a 
lien  upon  the  logs  and  the  manufactured  lumber  and 
the  proceeds  thereof  for  the  amount  of  his  judgment 
against  the  Spruce  Company,  and  that  his  lien  be 
foreclosed  and  the  property  sold  for  satisfaction  of 
his  lien. 

The  defendants  Burtchaell,  Bank  of  California  and 
National  Association  separately  demurred  to  the  com- 
plaint upon  the  ground  that  it  did  not  state  facts  suflB- 
cient  to  constitute  a  cause  of  suit.  The  demurrers 
were  overruled  and  the  defendant  Burtchaell  filed 
an  answer,  in  which  he  denied  all  of  the  material 
allegations  of  the  complaint,  and  as  a  further  and 
separate  defense  alleged  the  execution  of  the  assign- 
ment to  him  by  the  Spruce  Company  and  that  on  De- 
cember 22,  1919,  for  and  on  behalf  of  the  company's 
creditors,  he  took  possession  of  all  the  company's 
property  and  has  since  managed  *'and  is  now  man- 
aging and  conducting  the  same  as  a  common-law  as- 
signee of  said  Silver  Spruce  Company  for  the  benefit 
of  its  general  creditors  in  furtherance  of  said  convey- 
ance and  agreement."    At  that  time  he  alleges  there 
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was  in  the  yard  of  the  company  84,140  feet  of  lumber 
which  was  manufactured  from  logs  which  were  sold 
to  it  by  plaintiffs;  that  when  he  took  possession  he 
was  not  informed  and  did  not  know  **that  plaintiff 
claimed  or  intended  to  claim  any  lien  upon  said  logs 
or  lumber,  and  had  no  knowledge  or  notice  of  the  con- 
tract between  plaintiff  and  said  Silver  Spruce  Com- 
pany. ' '  He  then  alleges  facts  tending  to  show  that  he 
should  have  judgment  against  the  plaintiff  for  the 
amount  of  $1,117.76,  and  prays  that  plaintiff's  lien 
be  disallowed  and  for  costs.  The  answer  of  the  Bank 
of  California  and  National  Association  was  in  the 
nature  of  a  general  denial. 

After  the  filing  of  the  reply  to  Burtchaell's  further 
and  separate  answer,  testimony  was  taken  in  open 
court  and  upon  such  issues  the  case  was  taken  under 
advisement  and  on  July  27,  1920,  the  court  made  its 
findings  of  fact  and  conclusions  of  law,  upon  which  it 
entered  a  decree  against  the  Spruce  Company  for 
$6,737.67,  with  interest  from  January  5,  1920,  at  6 
per  cent  per  annum;  that  the  plaintiff  have  a  lien 
upon  all  proceeds  of  logs  and  lumber  taken  over  by 
defendant  Burtchaell  and  the  Spruce  Company, 
amounting  to  $7,315 ;  that  he  have  a  judgment  against 
F.  E.  Alley  and  H.  J.  Alley  for  the  sum  of  $3,240,  the 
reasonable  value  of  the  proceeds  from  the  logs  which 
were  taken  over  by  them  from  Burtchaell  and  upon 
which  plaintiff  held  a  lien;  that  he  have  a  further 
judgment  against  Burtchaell  for  $4,075,  the  proceeds 
received  by  him  from  the  sale  of  lumber  which  he 
took  over  from  the  Spruce  Company  and  upon  which 
plaintiff  held  a  lien;  **that  said  judgment  against 
said  parties  shall  only  be  for  the  purpose  of  satisfy- 
ing the  judgment  of  said  plaintiff  against  defendant 
Silver  Spruce  Company  above  set  forth,  and  all  pro- 
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ceeds  now  in  the  hands  of  said  defendants  arising 
from  the  sale  and  disposal  of  said  lumber  and  logs 
shall  be  subject  to  the  lien  of  plaintiff  for  the  amount 
of  the  judgment  granted  against  defendant  Silver 
Spruce  Company";  that  at  all  the  times  alleged  plain- 
tiff had  a  valid  and  existing  lien  upon  the  logs  and 
lumber  taken  over  by  the  defendant  Burtchaell  for 
the  amount  of  $6,737.66;  *'that  said  lien  extends  to 
the  proceeds  received  by  the  defendant  Burtchaell  in 
the  disposal  of  said  property,  and  to  the  reasonable 
value  of  the  logs  taken  over  by  defendants  Alley"; 
and  that  the  case  should  be  dismissed  as  to  the  First 
National  Bank  of  Tillamook,  Oregon,  the  Bank  of 
California,  and  National  Association. 

From  this  decree  the  defendant  Burtchaell  appeals, 
claiming  that  the  court  erred  in  overruling  his  de- 
murrer to  the  complaint,  in  finding  that  plaintiff  had 
a  lien  on  any  of  the  logs  sold  and  delivered  to  the 
Spruce  Company,  or  upon  any  ef  the  lumber  cut 
therefrom  or  the  proceeds  thereof,  or  in  finding  that 
Burtchaell  took  possession  of  more  than  84,140  feet 
of  lumber  or  that  there  is  due  and  owing  to  the  plain- 
tiff from  him  $6,737.66,  or  any  other  sum,  or  that  any 
funds  held  by  him  are  subject  to  a  lien  in  plaintiff's 
favor,  or  that  he  is  entitled  to  a  judgment  and  decree 
against  Burtchaell  for  any  sum,  and  in  not  dismissing 
the  suit  as  to  him. 

The  plaintiff  Stone  appeals,  claiming  that  the  court 
erred  in  not  rendering  judgment  in  his  favor  for 
$7,627.68;  in  not  decreeing  that  plaintiff  should  have, 
a  lien  upon  all  the  proceeds  from  logs  and  lumber 
taken  over  by  Burtchaell  for  the  full  amount  of  his 
claim ;  in  not  decreeing  that  he  had  a  valid  and  exist- 
ing lien  upon  logs  and  lumber  so  taken  over  for 
$7,627.68;  in  dismissing  the  case  as  to  the  First  Na- 


542  Stonb  v.  FnsT  National  Bank.  [100  Or. 


tional  Bank  of  Tillamook,  Oregon,  and  the  Bank  of 
California  and  National  Association,  and  **in  not  find- 
ing and  decreeing  that  the  amount  of  such  proceeds 
upon  which  plaintiff  was  entitled  to  a  lien  was  not  less 
than  $8,500  and  upward.'*  Beversed. 

For  C.  F.  Stone,  plaintiff  and  appellant,  there  was 
a  brief  with  oral  arguments  by  Mr.  H.  T.  Botts  and 
Mr.  George  P.  Winslow. 

For  respondents.  The  Bank  of  California  and  J.  T. 
Burtchaell,  there  was  a  brief  over  the  name  of 
Messrs.  Bauer,  Greene  <&  McCurtain,  with  an  oral 
argument  by  Mr.  Thomas  G.  Greene. 

For  the  First  National  Bank  of  Tillamook,  there 
was  a  brief  and  an  oral  argument  by  Mr.  Sidney  8. 
Johnson. 

JOHNS,  J.— E.  C.  L.,  Volume  17,  page  601,  says: 

**It  is  indispensable  to  the  existence  of  a  common- 
law  lien  that  the  party  who  claims  it  should  have  an 
independent  and  exclusive  possession  of  the  property, 
the  right  to  the  lien  being  based  directly  upon  the 
idea  of  possession." 

Section  10236,  Or.  L.,  provides : 

**  Every  person  performing  labor  upon  or  who  shall 
assist  in  obtaining  or  securing  sawlogs,  spars,  piles, 
cordwood,  or  other  timbers,  has  a  lien  upon  the  same 
for  the  work  or  labor  done  upon  or  in  obtaining  or 
securing  the  same,  whether  such  work  or  labor  was 
done  at  the  instance  of  the  owner  of  the  same  or  his 
agent.  *  * 

Section  10238,  enacts: 

**Any  person  who  shall  permit  another  to  go  upon 
his  timber  land  and  cut  thereon  sawlogs,  spars,  piles, 
cordwood,  or  other  timber  has  a  lien  upon  such  logs, 
spars,    piles,    cordwood,    and   timber   for   the   price 
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agreed  to  be  paid  for  such  privilege,  or  for  the  price 
such  privilege  or  the  stumpage  thereon  would  be  rea- 
sonably worth,  in  case  there  was  no  express  agree- 
ment fixing  the  price.  ^' 

Section  10239,  Or.  L.,  provides  that  such  liens  shall 
have  priority  over  any  and  all  other  liens.  As  dis- 
tinguished from  either  the  common  law  or  statutory 
lien,  the  plaintiff  claims  that  under  its  contract  with 
the  Spruce  Company  of  September  5th,  he  has  an 
equitable  lien  upon  all  the  logs  which  came  into  the 
possession  of  Burtchaell  as  trustee  and  upon  all  the 
lumber  which  also  came  into  his  possession  which  was 
manufactured  out  of  logs  which  he  delivered  to  the 
Spruce  Company  and  that,  the  trustee  having  sold 
such  logs  and  lumber,  he  has  an  equitable  lien  upon 
and  is  entitled  to  the  proceeds  of  such  sales.  That 
involves  the  meaning  and  construction  of  his  contract 
with  the  Spruce  Company.  Although  equity  often 
recognizes  and  enforces  it,  the  law-writers  do  not 
undertake  to  give  an  accurate  definition  of  what  is  an 
equitable  lien.    E.  C.  L.,  Vol.  17,  says : 

Page  603:  '*The  great  difference  between  the 
equitable  and  common-law  lien  is  that  the  former  is 
not  conditioned  upon  the  possession  of  the  thing 
sought  to  be  charged,  while  in  the  latter  this  is  abso- 
lutely essential.  An  equitable  lien  is  not  an  estate  or 
property  in  the  thing  itself,  nor  a  right  to  recover  the 
thing;  that  is,  a  right  which  may  be  the  basis  of  a 
possessory  action.    It  is  neither  a  jus  ad  rem  nor  a 

jus  in  re/' 

Page  604:  '*A  party  may,  by  manifest  intent  and 
agreement,  create  a  security,  cnarge,  or  claim  in  the 
nature  of  a  lien  on  real  as  well  as  on  personal  prop- 
erty whereof  he  is  the  owner  or  in  possession,  which 
a  court  of  equity  will  enforce  against  him,  and  volun- 
teers or  claimants  under  him,  with  notice  of  the  agree- 
ment. To  dedicate  property  to  a  particular  purpose, 
to  provide  that  a  specified  creditor  and  that  creditor 
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alone  shall  be  authorized  to  seek  payment  of  his  debt 
from  the  property  or  its  value,  is  unmistakably  to 
create  an  equitable  lien.*' 

Page  607:  **  Where  a  contract  is  proved,  the  rights 
of  the  parties  depend  upon  the  terms  of  the  contract, 
and  it  has  been  said  that  no  lien,  either  specific  or 
general,  can  be  claimed  so  as  to  interrupt  the  per- 
formance of  the  actual  contract  between  the  parties, 
whether  that  contract  is  express  or  is  to  be  inferred 
from  the  general  course  of  dealing/' 

Page  614:  **It  is  settled  beyond  question  that  a 
court  of  equity  is  the  appropriate  tribunal  for  the  en- 
forcement of  an  equitable,  as  distinguished  from  a 
statutory  or  common-law  lien.*' 

The  contract  between  the  plaintiff  and  the  Spruce 
Company  of  September  5,  1919,  recites: 

*' Stone  hereby  sells  to  the  Company  and  the  Com- 
pany hereby  buys  from  Stone,  all  those  certain 
Spruce  logs  gotten  out  by  Stone  under  his  contract 
dated  March  11th,  1919,  with  the  Cummings-Moberly 
Company '*  amounting  to  1,182,431  feet  at  the  agreed 
price  of  $12  per  thousand. 

After  reciting  where  the  logs  are  and  that  they  are 

again  to  be  rafted  and  scaled,  the  contract  further 

says: 

**As  each  raft  is  completed  and  scaled,  the  logs 
therein  shall  become  the  property  and  at  the  risk  of 
the  Company,  and  the  Company  agrees  that,  immedi- 
ately upon  the  delivery  to  it  of  the  certificate  of  the 
Columbia  Eiver  Log  Scaling  and  Grading  Bureau 
showing  the  number  of  feet  included  in  a  raft,  the 
Company  will  promptly  execute  and  deliver  to  Stone 
the  Company's  acceptance  for  the  price  of  the  logs 
included  in  such  raft  at  the  rate  of  twelve  dollars 
($12)  per  thousand  feef 

2,  3.  The  execution  of  the  contract  of  March  11, 
1919,  between  the  plaintiff  and  the  Cummings-Moberly 
Company  or  what  was  done  under  it  or  the  terms  and 
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conditions  or  the  reasons  why  it  was  canceled,  are  not 
pleaded  as  a  defense;  neither  is  there  any  reference 
in  the  answer  here,  to  the  complaint  filed  by  the 
plaintiff  against  the  Cummings-Moberly  Company  in 
the  Circuit  Court  of  Tillamook  County  on  December 
27,  1919.  The  legal  effect  of  the  pleadings  in  the  one 
case  cannot  be  considered  with  reference  to  the  other 
or  treated  as  an  election  of  remedies,  but  the  com- 
plaint there  can  be  considered  here,  for  the  purpose 
of  showing  the  history  of  the  transaction,  the  relation 
of  the  parties  and  the  reasons  why  the  contract  was 
executed  between  the  plaintiff  and  the .  Spruce  Com- 
pany on  September  5,  1919,  and  how  it  was  then  un- 
derstood and  construed  by  the  plaintiff. 

4.  March  11,  1919,  the  plaintiff  made  his  contract 
with  the  Cummings-Moberly  Lumber  Company,  which 
the  evidence  shows  to  be  a  solvent  and  responsible 
corporation.  Under  its  terms  and  conditions  on  Sep- 
tember 5,  1919,  the  plaintiff  then  had  1,527  logs  ready 
for  delivery,  which,  as  shown  by  the  oflScial  certifi- 
cates of  the  Columbia  Eiver  Log  Scaling  and  Grading 
Bureau,  measured  1,182,431  feet  and  the  agreed  con- 
tract price  was  $12  per  thousand.  By  reason  of  a 
change  in  its  plans  that  company  did  not  want  to 
take  or  pay  for  the  logs  or  carry  out  its  contract. 
In  that  situation,  the  plaintiff  entered  into  the  con- 
tract in  question  with  the  Silver  Spruce  Company 
of  September  5th,  by  which  that  company  was  to  take 
over  and  pay  for  the  1,527  logs  after  they  were  rafted 
and  again  scaled  by  the  same  Grading  Bureau,  and 
to  induce  the  plaintiff  to  make  the  new  contract  and 
as  one  of  its  considerations,  and  concurrent  therewith 
and  as  a  part  thereof,  the  Cummings-Moberly  Com- 
pany wrote  the  plaintiff  the  two  letters  above  of 
September  5th,  the  apparent  legal  effect  of  which  was 
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that,  if  the  Spruce  Company  should  fail  to  carry  out 
its  agreement  with  the  plaintiff  and  take  and  pay  for 
the  1,527  logs  at  the  same  agreed  price,  the  Cummings- 
Moberly  Company  would  tiien  pay  for  the  logs  and 
should  have  an  assignment  of  the  plaintiff's  claim 
against  the  Spruce  Company.  It  appears  that  the 
Cummings-Moberly  Company  was  a  responsible  cor- 
poration and  that  the  Spruce  Company  was  not.  The 
plaintiff  testifies : 

'*Q.  You  say  at  the  time  of  that  second  delivery  of 
November  13th,  along  to  December  22d,  that  you  had 
doubts  about  the  solvency  of  the  Silver  Spruce  Com- 
pany! 

**A,  I  had  my  doubts  about  them  for  a  year  and  a 
half  before  I  had  any  contract  with  them. 

'*Q.  You  thought  it  was  risky  to  do  business  with 
themt 

**A.  Yes,  sir;  I  had  a  little  doubt;  yes,  sir;  I 
wouldn't  sell  to  the  Silver  Spruce  Company  unless 
they  would  guarantee  if  they  went  broke  they  would 
help  me  out. 

**Q.  And  they  did  guarantee  itt 

**A.  Between  me  and  them.'^ 

The  plaintiff  had  an  apparently  valid  contract  with 
the  Cummings-Moberly  Lumber  Company,  which  was 
responsible,  and  the  1,527  logs  were  ready  for  de- 
livery. Knowing  the  financial  condition  of  the  Spruce 
Company,  it  is  fair  to  assume  that  the  plaintiff  would 
not  enter  into  the  contract  of  September  5th,  and 
deliver  the  logs  to  it  without  the  Cummings-Moberly 
Lumber  Company  guaranteeing  the  payment  of  the 
account,  and  that  in  making  the  new  contract  he  relied 
upon  the  guaranty.  The  fact  that  the  plaintiff  had 
such  a  guaranty  was  to  be  a  matter  within  the  ex- 
clusive knowledge  of  the  Cummings-Moberly  Com- 
pany and  himself,  and  it  was  kept  a  secret  until  about 
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the  time  that  the  plaintiff  eominenced  his  action  to 
enforce  it.  It  also  appears  that  none  of  the  other 
creditors  of  the  Spruce  Company  had  any  knowledge 
of  the  terms  or  provisions  of  the  contract  between 
the  Spruce  Company  and  the  plaintiff,  and  that  the 
plaintiff  never  claimed  or  asserted  that  he  had  any 
lien  under  that  contract  until  after  the  common-law 
assignment  was  made. 

It  was  in  this  situation  and  for  such  reasons  that 
the  contract  in  question  was  made  between  the  plain- 
tiff and  the  Spruce  Company.  It  recites  that  the 
plaintiff  sells  to  the  company  and  the  company  buys 
from  him  all  the  *' spruce  logs  gotten  out  by  Stone 
under  his  contract  dated  March  11,  1919,  with  the 
Cummings-Moberly  Company  [said  contract  having 
been  canceled  by  mutual  consent]. '^  It  will  thus  be 
noted  that  specific  reference  is  made  in  the  new  con- 
tract to  the  old.    It  further  recites: 

**As  each  raft  is  completed  and  scaled,  the  logs 
therein  shall  become  the  property  and  at  the  risk  of 
the  company.** 

In  consideration  thereof  the  company  agrees  that 
upon  receipt  of  the  scaling  certificate,  it  will  execute 
and  deliver  to  the  plaintiff  its  acceptance  *'for  the 
price  of  the  logs  included  in  such  raft  at  the  rate  of 
twelve  dollars  per  thousand  feet. ' '  Under  this  clause, 
when  the  scaling  certificate  is  issued  and  the  accept- 
ance delivered,  the  title  passes  to  the  Spruce  Com- 
pany for  the  logs  evidenced  by  the  certificate.  The 
giving  of  the  acceptance  is  nothing  more  than  written 
evidence  of  the  Spruce  Company  of  the  amount  which 
it  owes  the  plaintiff  as  shown  by  the  scaling  certifi- 
cate. The  acceptance  within  itself  cannot  be  con- 
strued as  a  security  for  the  debt.  It  is  nothing  more 
than  evidence  of  the  debt 
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The  contract  further  recites: 

**It  is  understood  that  Stone  expects  to  discount 
said   acceptance   with   the   First   National  Bank   of 
Tillamook";  that  is  to  say,  that  upon  the  receipt  of 
an  acceptance  from  the  Spruce  Company,  the  plaintiff 
intended  to  discount  it  at  the  bank  and  place  the  pro- 
ceeds to  his  personal  credit.    In  the  ordinary  course 
of  business  that  is  what  he  would  do.    Following  this 
**the  company  agrees  that  in  order  to  further  secure 
payment   of   said   acceptances    [which   shall  mature 
ninety  days  after  their  respective  dates]   the  com- 
pany will  assign  to  the  First  National  Bank  of  Tilla- 
mook, or  such  other  person  as  Stone  may  direct,  the 
invoices  of  the  company  against  its  customers  for  the 
lumber  manufactured  from  said  log?."     This  con- 
templates that  within  ninety  days  after  the  logs  are 
bought  and  sold,  that  the  Spruce  Company  will  have 
manufactured  them  into  lumber  and  that  the  lumber 
will  have  been  sold,  and  that  as  the  sales  are  made 
the   invoices  will  be   assigned  and  attached  to   the 
acceptances  which  had  been  delivered  to  the  plaintiff 
and  by  him  discounted  to  the  bank.    In  other  words, 
in  the  ordinary  course  of  business,  within  ninety  days 
the   Spruce   Company   would  manufacture   the   logs 
into  lumber  and  sell  the  lumber  and  assign  the  in- 
voice  against   the  purchaser   to   the   holder   of   the 
acceptance.    It  is  true  that  the  contract  says  that  it 
agrees  to  do  this  '*in  order  to  further  secure  pay- 
ment of  said  acceptances,"  but  it  is  also  true  that 
by  the  previous  portions  of  the  contract  the  accept- 
ances were  not  secured  in  any  manner  and  that  no 
previous   provision  was   made   in   the   contract   for 
their  security.    Up  to  that  time  nothing  more  had 
been  done  other  than  the  sale  and  purchase  of  the 
logs  and  the  issuing  of  the  acceptances  to  the  plain- 


May,  1921.]     Stone  v.  First  Na/tional  Bane.  549 

tiff  and  the  discount  of  them  by  him  to  the  bank. 
Such  things  would  not  in  any  way  secure  payment 
of  the  debt;  they  would  only  be  evidence  of  the  debt. 
The  remaining  question  is  whether,  within  itself, 
the  agreement  of  the  Spruce  Company  to  assign  to 
the  bank  the  invoices  of  its  customers  for  the  lumber 
manufactured  from  the  logs  to  secure  the  payment 
of  the  acceptances,  constitutes  an  equitable  lien  upon 
the  logs  or  the  unsold  lumber  for  the  purchase  price 
of  the  logs,  under  the  contract.  In  the  instant  case 
the  defendant  Burtchaell  is  a  common-law  assignee, 
and  as  such  represents  unsecured  creditors  of  the 
Spruce  Company  to  the  amount  of  about  $80,000.  It 
is  conceded  that  as  such  assignee,  he  sold  and  con- 
verted into  money  about  300,000  feet  of  the  logs 
which  the  Spruce  Company  had  purchased  from  the 
plaintiff  under  the  contract  of  September  5th,  and 
for  which  the  company  gave  the  plaintiff  its  accept- 
ance, which  he  discounted  at  the  bank  and  that  the 
acceptance  was  never  paid  by  the  company  and  for 
which  the  plaintiff  settled  with  the  bank  and  is  now 
the  owner  and  holder  of  that  acceptance.  Also  that 
as  such  trustee,  Burtchaell  sold  about  85,000  feet  of 
lumber  which  was  manufactured  from  logs  which  the 
Spruce  Company  purchased  from  the  plaintiff;  that 
the  trustee  now  has  the  proceeds  from  the  sale  of 
such  logs  and  the  sale  of  such  lumber;  that  he  never 
signed  any  invoices  for  such  lumber  to  the  bank  or 
any  one  else  and  that  he  refuses  to  account  to  the 
plaintiff  for  such  proceeds.  There  is  no  proof  that 
Burtchaell  now  has  any  proceeds  or  that  he  ever 
collected  any  money  from  invoices  of  lumber  that  was 
sold  or  shipped  by  the  Spruce  Company  itself  to  any 
of  its  customers.  The  plaintiff  claims  that  his  con- 
tract gives  him  an  equitable  lien  on  the  proceeds 


550  Stonb  v.  Fibst  National  Bank.  [100  Or. 

from  the  sale  of  the  logs  in  the  pond  and  the  sale  of 
the  lumber  which  was  at  the  mill  and  unsold  at  the 
time  Burtchaell  qualified  as  trustee  under  the  common- 
law  assignment. 

In  the  early  case  of  Wright  v.  Ellison,  1  Wall.  16 
(17  L.  Ed.  555,  see,  also,  Rose's  U.  S.  Notes),  it  is 
said : 

**To  constitute  an  equitable  lien  on  a  fund  there 
must  be  some  distinct  appropriation  of  the  fund  by 
the  debtor.  It  is  not  enough  that  the  fund  may  have 
been  created  through  the  efforts  and  outlays  of  the 
party  claiming  the  Sen. ' ' 

This  case  has  been  followed  and  approved  by  all 
the  text-writers  and  by  numerous  courts. 

In  Christmas  v.  Russell,  14  Wall.  69  (20  L.  Ed. 
762),  the  court  says: 

**A  mere  promise,  though  of  the  clearest  and  most 
solemn  kind,  to  pay  a  debt  out  of  a  particular  fund, 
is  not  an  assignment  of  the  fund  even  in  equity.  To 
make  an  equitable  assignment  there  should  be  such 
an  actual  or  constructive  appropriation  of  the  subject 
matter  as  to  confer  a  complete  and  present  right  on 
the  party  meant  to  be  provided  for,  even  where  the 
circumstances  do  not  admit  of  its  immediate  exer- 
cise." 

In  Trist  V.  ChUd,  21  Wall.  441  (22  L.  Ed.  623),  the 
court  says: 

**It  is  well  settled  that  an  order  to  pay  a  debt  out 
of  a  particular  fund  belonging  to  the  debtor  gives  to 
the  creditor  a  specific  equitable  lien  upon  the  fund, 
and  binds  it  in  the  hands  of  the  drawee.  A  part  of 
the  particular  fund  may  be  assigned  by  an  order,  and 
the  payee  may  enforce  payment  of  the  amount  against 
the  drawee.  But  a  mere  agreement  to  pay  out  of 
such  fund  is  not  sufficient.  Something  more  is  neces- 
sary. There  must  be  an  appropriation  of  the  fund 
pro  tamto,  either  by  giving  an  order  or  by  transfer- 
ring it  otherwise  in  such  a  manner  that  the  holder  is 
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authorized  to  pay  the  amount  directly  to  the  creditor 
without  the  further  intervention  of  the  debtor." 

The  case  of  Di  Niscia  v.  Olsey,  162  App.  Div.  154 
(147  N.  Y.  Supp.  198),  involves  the  question  of  an 
equitable  lien  and  it  is  there  said: 

**The  diflSculty  in  the  way  of  afifirmance  is  that 
proof  of  a  breach  of  the  contract  only  does  not 
warrant  this  decree  of  the  equity  court.  There  should 
also  appear  proof  that  clearly  established  the  inten- 
tion that  the  premises  would  'be  held,  given,  or  trans- 
ferred as  security  for  the  obligation'  of  the  contract.'' 

In  Cook  &  Co.  v.  Black,  54  Iowa,  693  (7  N.  W.  121), 
the  court  says : 

**In  our  opinion  the  evidence  fails  to  establish  the 
creation  of  a  trust  in  the  property,  or  to  show  the 
existence  of  facts  entitling  the  plaintiffs  to  a  lien  upon 
the  proceeds.  The  most  that  the  evidence  shows  is  an 
intention  on  the  part  of  the  debtor  to  apply  the  pro- 
ceeds of  the  property  to  the  payment  in  part  of  the 
debts  due  the  plaintiffs.  This  intention  was  never 
consummated.  It  does  not  give  the  plaintiffs  any 
precedence  over  the  other  creditors  of  the  estate." 

In  Pettibone  v.  Thomson,  72  Misc.  Eep.  486  (130 
N.  Y.  Supp.  284),  it  is  held  that: 

**A  written  contract  to  pay  a  debt  out  of  a  desig- 
nated fund  without  transferring  any  part  of  the  fund, 
or  authorizing  the  holder  to  pay  directly  to  the  cred- 
itor without  further  intervention  of  the  debtor,  does 
not  constitute  either  an  equitable  lien  on  the  fund 
or  an  equitable  assignment  thereof." 

Jones  on  Liens,  Volume  1  (3  ed.),  says: 

*  *  Section  31 :  To  create  an  equitable  lien  by  agree- 
ment, it  must  appear  that  the  parties  to  it  intended 
to  create  a  charge  upon  the  property.  •  • 

**  Section  32:  The  intention  must  be  to  create  a  lien 
upon  the  property,  as  distinguished  from  an  agree- 
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ment  to  apply  the  proceeds  of  a  sale  of  it  to  the  pay- 
ment of  a  debt. 

**  Section  43:  An  equitable  lien  arises  from  an  order 
given  by  a  debtor  to  his  creditor  to  receive  payment 
out  of  a  particular  fund,  and  this  is  efifectual  from 
the  time  the  creditor  receives  the  order  or  assign- 
menty  though  the  debtor  become  bankrupt  before  the 
order  is  received  by  the  drawee. 

'*  Section  45:  An  order  upon  a  specific  fund,  of 
which  the  drawee  has  notice,  though  he  has  not 
accepted  it,  or  though  he  may  have  refused  to  accept 
it,  is  effectual,  not  only  as  between  the  parties,  but 
also  as  against  the  drawer's  assignee  in  bankruptcy, 
or  his  voluntary  assignee,  for  the  benefit  of  his 
creditors. 

**  Section  48:  A  mere  agreement,  whether  by  parol 
or  in  writing,  to  pay  a  debt  out  of  a  designated  fund, 
when  received,  does  not  give  an  equitable  lien  upon 
that  fund,  or  operate  as  an  equitable  assignment  of 
it.  The  agreement  is  personal  merely.  There  must 
be  an  order,  or  something  that  places  the  creditor  in 
a  position  to  demand  and  receive  the  amount  of  the 
debt  from  the  holder  of  the  fund  without  further 
action  on  the  part  of  the  debtor;  something  that 
would  protect  the  holder  of  the  fund  in  making  the 
payment. 

**  Section  50:  To  constitute  an  equitable  lien  on  a 
fund,  there  must  be  some  distinct  appropriation  of 
the  fund  by  the  debtor,  such  as  an  assignment  or 
order  that  the  creditor  should  be  paid  out  of  it. 

'*  Section  51:  The  rule  that  an  equitable  assignment 
can  be  effected  by  a  surrender  of  control^ over  the 
funds  or  property  assigned  is  one  that  is  strictly  held 
to.  A  promise  that  certain  goods  shall  be  held  in 
trust  for  the  benefit  of  another,  and  that  the  proceeds 
shall  be  paid  to  him,  does  not  amount  to  an  equitable 
assignment  of  the  goods  or  specific  lien  upon  them; 
for  in  such  case  the  owner  retains  control  of  the 
goods,  and  may  appropriate  them  or  their  proceeds 
to  the  payment  of  other  creditors,  and  the  holder  of 
such  promise  cannot  follow  the  ^oods  any  more  than 
he  could  follow  their  proceeds.    He  has  no  lien  either 
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upon  the  goods  or  their  proceeds.  The  owner  has 
violated  his  promise,  and  for  this  he  is  personally 
responsible. 

*  *  Section  52 :  The  promise  of  a  debtor  to  pay  a  debt 
out  of  a  particular  fund  is  not  sufficient.  There  must 
be  an  appropriation  of  the  fund  pro  tcmto,  either  by 
giving  an  order  on  the  specific  fund,  or  by  trans- 
ferring the  amount  otherwise  in  such  a  manner  that 
the  holder  of  the  fund  is  authorized  to  pay  the  amount 
directly  to  the  creditor  without  the  further  interven- 
tion of  the  debtor.  •  •  A  sale  of  goods  upon  the  mere 
promise  of  the  purchaser  to  pay  for  them  out  of  the 
avails  of  their  sale,  and  of  a  stock  of  other  goods  then 
owned  by  the  purchaser,  does  not  give  the  seller  a  lien 
on  the  goods  after  their  delivery,  nor  on  the  avails  of 
their  sale,  that  can  be  specifically  enforced.  Such  an 
agreement  merely  creates  the  relation  of  debtor  and 
creditor,  and  does  not  effectually  appropriate  the 
funds  to  the  payment  of  the  specific  debt. 

**  Section  62:  The  delivery  of  a  bill  of  lading  to  one 
who  discoimts  a  draft  drawn  against  the  shipment  is 
a  sufficient  appropriation  of  the  property  to  give  the 
holder  of  the  draft  an  equitable  lien  upon  the  prop- 
erty. Ordinarily  the  question  of  an  equitable  lien 
does  not  arise  in  such  a  case,  because  the  delivery  of 
the  bill  of  lading  amounts  to  a  pledge  and  delivery 

of  the  property  itself.** 

« 

Under  the  contract  in  the  instant  case,  it  was  the 
intention  of  the  parties  that  after  their  sale,  the  logs 
should  be  manufactured  into  lumber  and  that  the 
Spruce  Company  should  sell  the  lumber  to  its  cus- 
tomers and  as  sales  were  made,  that  the  invoices 
should  be  assigned  to  the  bank  and  that  the  lumber 
should  be  manufactured  and  sold  within  ninety  days 
after  the  sale  of  the  logs.  That  is  the  reason  why 
the  contract  provides  that  the  acceptances  ''shall 
mature  ninety  days  after  their  respective  dates.*' 
The  stubborn  fact  remains  that  until  the  lumber  was 
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manufactured,  sold  and  invoiced,  there  was  no  fund 
to  assign  or  appropriate. 

It  must  be  conceded  that  there  are  no  specific  words 
in  the  contract  which  create  a  lien  of  any  kind  in 
favor  of  the  plaintiff  on  either  the  logs  or  the  lumber. 
The  purchase  price  of  the  logs  is  not  made  a  specific 
charge  or  lien  and  it  is  only  by  construction  that  a 
lien  of  any  kind  could  be  implied.  It  is  true  that  the 
Spruce  Company  agrees  to  assign  the  invoices  and 
that  the  assignment  of  the  invoices  when  made  would 
give  a  lien,  but  the  fact  remains  that  in  the  instant 
case,  no  invoices  were  ever  made  or  assigned  and  that 
the  agreement  to  assign  the  invoices  was  never 
carried  out,  and  that  without  such  assignment  thiere 
could  not  be  an  appropriation  of  the  fund  and  that 
without  an  appropriation  there  could  not  be  an  equi- 
table lien.  It  would  not  be  anything  more  than  a 
breach  of  the  contract  to  assign. 

Again,  although  this  state  does  not  recognize  a 
vendor's  lien,  yet  where  such  a  lien  exists  and  it  is 
not  reserved,  the  courts  hold  that  the  taking  of  other 
security  is  a  waiver  of  the  lien.  On  principle,  that 
rule  of  law  should  apply  to  an  equitable  lien.  In  the 
instant  case,  the  plaintiff  knew  of  the  financial  con- 
dition of  the  Spruce  Company  and  was  afraid  to  trust 
it  and  for  such  reason,  demanded  and  received  the 
written  guaranty  of  the  Cummings-Moberly  Company 
that  it  would  protect  and  indemnify  him  from  any 
loss  arising  out  of  his  contract  with  the  Spruce  Com- 
pany. That  guaranty  was  one  of  the  considerations 
which  entered  into  his  contract  with  the  Spruce  Com-» 
pany  and  without  which  it  never  would  have  been 
made.  The  contract  does  not  expressly  provide  that 
the  logs  purchased  should  ever  be  manufactured  into 
lumber;  it  only  implies  that  it  would  be  done  in  the 
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ordinary  course  of  business.  Neither  does  it  ex- 
pressly provide  that  all  of  the  lumber  so  manufac- 
tured shall  be  invoiced  to  its  customers  or  that  all  of 
such  invoices  should  be  assigned  to  the  bank.  Neither 
does  it  expressly  prohibit  the  sale  of  the  logs  as  such 
or  the  sale  of  the  lumber  manufactured  from  them 
without  an  invoice.  In  any  event,  as  to  the  purchase 
price  of  the  logs  involved  in  this  suit  or  any  lumber 
manufactured  from  them,  no  'invoices  of  the  com- 
pany against  its  customers'*  were  ever  assigned  to 
the  bank  and  without  an  assignment  there  could  not 
be  any  appropriation  of  the  fund  and  without  an 
appropriation  of  the  fund,  plaintiff  would  not  have 
an  equitable  or  any  other  kind  of  a  lien.  As  to  Burt- 
chaell,  the  decree  is  reversed  and  the  suit  is  dismissed. 

Ebvbrsed.    Sxht  Dismissed. 

BuBNETT,  C.  J.,  and  Bean  and  Bbown,  JJ.,  concur. 


Petition  for  rehearing  filed  May  16,. former  opinion  sustained  and  re- 
hearing denied  May  31,  1921. 

Petttion  fob  Behbabikg. 

(198  Pac.  244.) 

On  petition  for  rehearing.  Petition  denied  and 
former  opinion  approved. 

Messrs.  Botts  £  Winslow,  for  the  petition. 

Messrs.  Bauer,  Greene  d  McGurtam  and  Mr.  8.  8. 
Johnson,  contra. 

BURNETT,  C.  J.— 5.  In  a  brief  critical  in  terms 
and  savoring  of  diatribe,  counsel  for  plaintiff  urge 
that  a  rehearing  should  be  granted  in  this  case.    We 
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recall  that  the  plaintiff  was  the  owner  of  some  spruce 
logs  and  by  a  contract  in  writing,  of  date  September 
5,  1919,  agreed  as  follows: 

**  Stone  hereby  sells  to  the  company  and  the  com- 
pany hereby  buys  from  Stone  all  those  certain  spruce 
logs  got  out  by  Stone  under  his  contract  dated  March 
11,  1919.  •  •  ^^ 

It  is  further  stipulated  in  the  contract  that — 

''As  each  raft  is  completed  and  scaled,  the  logs 
therein  shall  become  the  property  and  at  the  risk  of 
the  company,  and  the  company  agrees  that  immedi- 
ately upon  the  delivery  to  it  of  the  certificate  of  the 
Columbia  Eiver  Log  Scaling  and  Grading  Bureau 
showing  the  number  of  feet  included  in  a  raft,  the 
company  will  promptly  execute  and  deliver  to  Stone 
the  company's  acceptance  for  the  price  of  the  logs 
included  in  such  raft  at  the  rate  of  twelve  dollars  per 
thousand  feet.*' 

The  language  of  the  agreement  upon  which  the 
plaintiff  predicates  his  lien  and  the  right  to  hold 
the  proceeds  of  the  sale  of  lumber  manufactured  from 
the  logs,  as  well  as  the  logs  and  lumber  remaining 
on  hand,  is  as  follows: 

''It  is  understood  that  Stone  expects  to  discount 
said  acceptance  with  the  First  National  Bank  of  Tilla- 
mook, and  the  company  agrees  that  in  order  further 
to  secure  payment  of  said  acceptances  (which  shall 
mature  ninety  days  after  their  respective  dates)  the 
company  will  assign  to  the  First  National  Bank  of 
Tillamook,  or  such  other  person  as  Stone  may  direct, 
the  invoices  of  the  company  against  its  customers  for 
the  lumber  manufactured  from  said  logs.'' 

As  authority  supporting  plaintiff's  contention, 
there  is  cited  Section  1235,  3  Pom.  Eq.  Jur.  (4  ed.), 
as  follows: 

"The  doctrine  may  be  stated  in  its  most  general 
form,   that    every    express    executory    agreement   in 
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writing,  whereby  the  contracting  party  sufficiently 
indicates  an  intention  to  make  some  particular  prop- 
erty, real  or  personal,  or  fund,  therein  described  or 
identified,  a  security  for  a  debt  or  other  obligation, 
or  whereby  the  party  promises  to  convey  or  assign 
or  transfer  the  property  as  security,  creates  an  equi- 
table lien  upon  the  property  so  indicated,  which  is 
enforceable  against  the  property  in  the  hands  not 
only  of  the  original  contractor,  but  of  his  heirs,  ad- 
ministrators, executors,  voluntary  assignees,  and 
purchasers  or  encumbrancers  with  notice.  Under 
like  circumstances,  a  merely  verbal  agreement  may 
create  a  similar  lien  upon  personal  property.  The 
ultimate  grounds  and  motives  of  this  doctrine  are 
explained  in  the  preceding  section;  but  the  doctrine 
itself  is  clearly  an  application  of  the  maxim,  equity 
regards  as  done  that  which  ought  to  be  done.  In 
order,  however,  that  a  lien  may  arise  in  pursuance 
of  this  doctrine,  the  agreement  must  deal  with  some 
particular  property,  either  by  identifying  it,  or  by  so 
describing  it  that  it  can  be  identified,  and  must  indi- 
cate with  sufficient  clearness  an  intent  that  the  prop- 
erty so  described,  or  rendered  capable  of  identifica- 
tion, is  to  be  held,  given,  or  transferred  as  security 
for  the  obligation.'' 

6.  It  is  to  be  noted  that  the  lien  there  described 
depends  upon  an  express  executory  agreement  in 
writing  where  the  contracting  party  indicates  an  in- 
tention to  make  some  particular  property,  real  or 
personal,  or  fund,  therein  described  or  identified, 
security  for  a  debt  or  other  obligation,  whence  arises 
an  equitable  lien  upon  the  property,  enforceable 
against  that  property,  not  only  in  the  hands  of  the 
original  contractor  but  his  successors  in  interest  and 
purchasers  or  encumbrancers  with  notice.  It  is  said 
that  the  doctrine  is  an  application  of  the  maxim  that 
regards  that  as  done  which  ought  to  be  done.  In 
respect  to  this  last  observation,  that  which  ought  to 
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be  done  is  that  which  the  parties  contracted  to  do  but 
have  not  done.  It  is  not  grounded  on  mere  moral 
obligation  or  upon  a  supposed  advantage  which  either 
of  the  contracting  parties  has  lost  by  his  mere  in- 
advertence. The  lien  must  be  some  hold  upon  the 
identical  property  in  dispute  and  this  in  addition  to 
the  monetary  obligation  represented  by  the  debt  for 
which  it  is  supposed  to  be  security.  The  lien  is 
ancillary  to  and  separate  from  the  debt  itself.  It 
must  be  more  than  a  mere  promise  to  pay  out  of  some 
particular  fund.  Such  a  promise  is  of  no  more 
dignity  or  obligation  than  the  original  agreement  to 
pay  the  debt  itself. 

Many  cases  are  cited  under  the  section  of  Pomeroy 
already  quoted.  For  instance,  in  Title  Insurcmce  d 
Trust  Co.  V.  California  Development  Co.,  171  CaL  173 
(152  Pac.  542),  the  effort  was  to  charge  an  irrigation 
system  in  which  the  canal  began  in  California  and 
owing  to  the  contour  of  the  country  crossed  into 
Mexico  and  back  into  the  State  of  California.  Be- 
cause of  the  conditions  of  the  laws  of  Mexico  a 
foreign  corporation  could  not  hold  title  to  lands 
within  a  certain  zone  adjacent  to  the  international 
boundary.  To  overcome  this  obstacle  a  subsidiary 
corporation  was  formed  to  hold  title  to  the  part  of 
the  system  in  Mexico.  The  parent  corporation  held 
a  large  block  of  the  shares  in  the  Mexican  corpora- 
tion. A  deed  of  trust  covered  those  shares  of  the 
Mexican  plant  and  authorized  a  sale  of  the  property 
to  pay  the  bonds  of  that  concern.  The  principal 
question  in  the  case  was  the  power  of  a  court  of 
equity  to  compel  the  disposition  of  realty  or  other 
property  situated  beyond  its  jurisdiction,  and  it  was 
held  that  as  equity  operates  upon  the  person  in  the 
enforcement  of  its  decrees,  the  foreign  property  could 
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be  affected  by  the  judgment  of  the  court  where  the 
parties  were  within  the  jurisdiction  of  the  court  and 
subject  to  its  process.  It  was  further  held  that  the 
whole  plant  could  be  sold  in  its  entirety,  because  the 
contract  of  the  parties  contemplated  such  a  result. 
In  other  words,  there  was  expression  of  the  intent 
to  create  a  lien,  and  designation  of  the  property 
involved. 

In  United  States  Fidelity  S  Guaranty  Co.  v. 
Fidelity  Trust  Co.,  49  Okl.  398  (153  Pac.  195),  there 
was  an  express  written  agreement  to  bond  and  mort- 
gage a  railroad  to  be  built  by  subscriptions,  which 
security  was  given  to  accomplish  the  repayment  of 
those  very  subscriptions;  and  on  this  express  agree- 
ment the  lien  was  enforced  against  those  in  privity 
with  the  railroad  company  to  whom  the  subscriptions 
were  made.  In  Walker  v.  Brown,  165  U.  S.  654, 
there  was  an  actual  delivery  of  certain  municipal 
bonds  to  the  debtor,  with  the  written  agreement  that 
they  should  be  placed  as  collateral  to  the  debtor's 
note.  In  Ketchum  v.  St.  Louis,  101  U.  S.  306,  the 
case  depended  upon  a  public  statute  which  authorized 
St.  Louis  County  to  issue  $700,000  in  bonds  in  aid 
of  the  Pacific  Eailroad  Company,  and  required  the 
custodian  of  the  company's  funds  to  pay  certain 
monthly  installments  in  liquidation  of  the  bonds  and 
interest  thereon.  In  Hurley  v.  Atchison,  Topeka  <& 
S.  F.  By.  Co.,  213  U.  S.  126  (53  L.  Ed.  729,  29  Sup. 
Ct.  Rep.  466,  see,  also,  Rose's  U.  S.  Notes),  the  com- 
pany had  a  contract  with  a  coal  mining  corporation 
whereby  the  latter  agreed  to  furnish  such  coal  as  the 
railroad  company  required  to  operate  its  trains,  and 
on  the  fifteenth  of  each  month  the  railroad  company 
should  pay  for  the  coal  delivered  during  the  pre- 
ceding month.     The  coal  company  became  involved 
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and  in  order  to  meet  its  pay-roll  a  supplemental 
agreement  was  made  with  the  railroad  company 
whereby  the  latter  paid  in  advance  for  coal  to  a 
certain  amount.  It  was  held  as  against  the  assignee 
in  bankruptcy  of  the  coal  company  that  he  stood  in 
no  better  plight  than  his  assignor,  and  that  the 
circumstances  showed  an  intent  to  pledge  the  coal 
for  the  advances  made  by  the  railroad  company. 
There,  the  coal  to  be  mined  was  distinctly  specified 
as  the  subject  of  the  lien. 

In  Ingersoll  v.  Coram,  211  U.  S.  235  (53  L.  Ed.  208, 
29  Sup.  Ct.  Rep.  92,  see,  also,  Rose's  U.  S.  Notes), 
it  was  expressly  stipulated  that  Ingersoll  was  to  be 
paid  his  fee  as  attorney  for  contestant  of  the  Davis 
will,  **out  of  the  funds  secured  from  the  estate,'* 
and  the  amount  of  the  fee  was  also  specified.  In  all 
of  these  cases  there  is  an  express  desig^nation  of  the 
property  to  be  affected  and  the  amount  for  which  it  is 
to  be  charged,  so  as  to  leave  nothing  for  future  ad- 
justment in  that  respect. 

The  instrument  upon  which  the  plaintiflf  bases  his 
suit  expressly  provides  that  the  property  and  posses- 
sion thereof  shall  pass  to  the  Silver  Spruce  Com- 
pany. It  is  never  intimated  anywhere  in  the  contract 
that  there  was  any  intention  for  Stone  to  retain  pos- 
session of  the  logs  or  the  lumber.  All  that  the  Silver 
Spruce  Company  agreed  to  do  was  to  furnish  security, 
not  to  Stone,  but  to  those  to  whom  he  might  negotiate 
the  acceptances.  We  also  note  that  it  proposed  to 
assign  as  security,  not  the  property  itself,  but  the 
**  invoices  of  the  company  against  its  customers  for 
the  lumber  manufactured  from  said  logs."  An  ** in- 
voice in  commercial  transactions"  is  defined  to  be  a 
written  account  of  the  particulars  of  merchandise 
shipped  or  sent  to  a  purchaser,  consignee  or  factor, 


May,  1921.]     Stone  v.  First  NA/riONAii  Bank.  561 


etc.,  with  the  value  or  prices  and  charges  annexed; 
Mercha/nts^  Exchcmge  Co.  v.  Weisman,  132  Mich.  353 
(93  N.  W.  869).  '*An  invoice  of  goods  is- merely  an- 
other term  for  bill  rendered*':  Pipes  v.  Norton,  4tl 
Miss.  61.  It  was  held  in  Lows  v.  Bank,  91  U.  S.  618 
(23  L.  Ed.  214),  that— 

**An  invoice  is  neither  a  bill  of  sale  nor  evidence 
of  a  sale,  and,  standing  alone,  furnishes  no  proof  of 
title. '* 

It  differs  from  a  bill  of  lading. 

This  court  in  Walker  v.  First  Nat.  Bank,  43  Or.  102 
(72  Pac.  635),  speaking  by  Mr.  Justice  Bean,  said: 

**A  bill  of  lading  represents  and  stands  for  the 
property  for  which  it  was  given,  and  the  right  and 
title  of  such  property  may  pass  by  an  indorsement 
of  the  bill,  or  by  a  mere  delivery  thereof,  when  such 
was  the  intention  with  which  the  indorsement  or  de- 
livery was  made.  But  neither  the  indorsement  nor 
delivery  of  a  bill  of  lading  has  any  effect  in  passing 
the  title  or  dominion  or  control  over  the  property, 
except  as  the  result  of  a  contract  between  the  parties, 
and  the  real  transaction  may  be  shown  by  parol. '* 

We  have,  therefore,  at  hand  an  instance  where 
there  is  no  expression  of  an  intent  to  pledge  or  grant 
a  lien  upon  the  logs  or  lumber,  but  only  to  assign  in- 
voices which  do  not  affect  the  title  of  the  property 
one  way  or  the  other.  Taken  according  to  its  legal 
effect,  the  contract  is  secured  only  by  the  personal  re- 
sponsibility of  the  Silver  Spruce  Company.  Still  fur- 
ther, we  derive  from  27  B.  C.  L.  571,  an  authority 
cited  by  the  plaintiff,  this  doctrine : 

**  There  has  been  much  discussion  and  confusion  in 
the  cases  as  to  the  origin  of  the  principle  giving  a 
vendor,  who  has  conveyed  the  legal  title,  a  lien  for 
the  purchase  money.  It  is  not  a  rule  of  the  common 
law  but  is  exclusively  a  doctrine  of  equity,  adopted, 
it  has  been  said,  from  the  civil  law.    This  rule  of  the 
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civil  law  applied  to  the  sale  of  both  real  and  personal 
property,  and  courts  of  equity  while  adopting  it  as 
to  realty  have  not  done  so  as  to  personalty,  and  it 
is  held  that  a  seller  of  personal  property  has  no  lien 
for  the  price  after  the  delivery  of  possession.** 

As  said  by  the  same  authority  in  the  preceding  sec- 
tion, '^our  statutes  evidence  an  abhorrence  of  secret 
liens.*'  Hence  it  would  not  be  compatible  with  trade 
facilities,  if  every  seller  who  parts  with  the  pos.^ession 
of  goods  could  assert  an  equitable  lien  without  giv- 
ing any  notice  of  it.  It  was  to  illustrate  this  policy 
of  the  law  that  the  citations  of  our  statutes  granting 
liens  upon  logs  and  lumber  were  entered  in  the  former 
opinion. 

It  is  to  be  regretted  that  the  plaintiff  disposed  of 
his  property  so  hardly  earned,  as  loggers  do,  to  some 
irresponsible  concern.  But,  having  parted  with  his 
property  and  given  up  possession,  no  lien  can  be  de- 
vised for  him.  He  stands  in  no  better  relation  to  the 
property  than  any  other  creditor  of  the  Silver  Spruce 
Company.  Our  statutes  have  made  it  easy  for  sellers 
of  such  chattels  to  secure  themselves  for  the  purchase 
price,  and  in  view  of  the  precedents  against  equity's 
recognition  of  a  vendor's  lien  on  personal  property 
with  which  the  seller  has  parted  possession,  we  can- 
not give  the  plaintiff  relief. 

We  adhere  to  the  former  opinion. 

FoBBiBB  Opinion  Appboved.     Rehbabing  Denied. 

Bean^  Bbown  and  Johns,  JJ.,  concur. 
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Argued  March  15,  reversed  and  decree  entered  April  19,  rehearing 

denied  May  31,  1921. 

KIEK  V.  MULLEN. 

(197  Pac.  300.) 

Ouardiaa  and  Ward— CKiardiaii  not  Authorized  to  Make  Oojitract 
Binding  Waxd'a  Estate  in  First  Instance. 

1.  A  guardian  is  not  authorized  to  enter  into  a  contract  which 
will  bind  the  ward's  estate  in  the  first  instance,  except  to  mort- 
gage the  ward's  land  for  certain  purposes,  under  Section  1328,  Or.  L., 
and  where  such  a  liability  is  incurred  for  the  bcnefiti  or  on  behalf 
of  the  ward,  it  is  primarily  the  guardian's  contract,  and  the  guardian, 
and  not  the  one  with  whom  he  contracts,  must  look,  in  the  first 
instance,  to  the  ward's  estate  for  compensation. 

Infants — Olicoit  Court  Jndgment  Ordering  Sale  of  Infant's  Land 
Void  for  Lack  of  Jnrlsdiction. 

2.  Judgment,  attachment,  and  sale  of  infant's  land  in  an  action  in 
the  Circuit  Ck)urt  held  absolutely  void,  such  court  having  no  juris- 
diction, in  view  of  Section  936,  Or.  L.,  giving  the  County  Court  exclu- 
sive jurisdiction  of  the  sale  of  an  infant's  property. 

Becordfr— Begistration  Proceedings  by  Purchasers  at  Void  Sale  of 
Infant's  Land,  Without  Notice  to  Infant,  Set  Aside. 

3.  Begistration  proceedings  taken  by  purchasers  of  infant's  land 
et  sale  under  jud^ent  of  Circuit  Court,  void  for  want  of  juris- 
diction, without  the  infant  having  been  made  a  party  to  such  pro- 
ceedings, should  be  set  aside. 

Judicial  Salee--Conflrmation  Does  not  Validate  Sale  on  Judgment 
Void  for  Want  of  Jurisdiction. 

4.  A  confirmation  cure's  irregularities,  but  it  cannot  render  valid 
a  sale  upon  a  judgment  void  for  want  of  jurisdiction  in  the  court  to 
render  it,  or  upon  process  which  the  court  had  no  jurisdiction  to 
employ. 

infants— Confirmation  of  Sheriff's  Sale  XTodm  Void  Judgment  Did 
not  Validate  Sale. 

5.  Circuit  Court's  confirmation  of  sale  of  infant's  land  under  a 
judgment  of  such  court  void  for  want  of  jurisdiction,  did  not  vali- 
date the  sale. 

1.  On  liability  of  ward's  estate  for  debts  contracted  and  ex- 
penses incurred  by  guardian  in  carrying  on  business,  see  note  in 
40  L.  B.  A.  (N.  S.)  224. 

4.  Confirmation  of  judicial  sale  as  not  validating  void  sale,  see 
note  in  29  Am.  St  Bep.  498. 

Grounds  of  collateral  attack  on  confirmed  judicial  sale,  see  note  in 
1  A.  L.  B.  1446. 

Purchaser  at  judicial  sale  as  purc^baser  per^dente  Ute^  see  note  in 
Ann.  Oas.  1918C,  66. 
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From  Marion :  Gbobgs  G.  Bingham^  Judge. 

Department  1. 

This  is  a  suit  to  remove  an  alleged  cloud  on  the 
title  of  plaintiff  to  certain  real  property  claimed  by 
plaintiff^  and  to  have  declared  void  a  judgment  and 
sale  of  the  premises  whereby  the  defendants  claim 
title,  also  to  have  set  aside  and  declared  void  a  de- 
cree in  a  registration  proceeding  whereby  defend- 
ants claim  that  their  title  has  been  confirmed.  The 
facts  as  alleged  in  the  complaint  and  disclosed  in  the 
pleadings  are  as  follows:  On  January  26,  1903,  the 
plaintiff,  being  then  a  minor,  was  the  owner  of  about 
twenty  acres  of  land  in  Marion  County,  his  mother 
and  guardian,  Matilda  Haas,  being  the  owner  of  ad- 
joining land.  On  December  19,  1905,  the  guardian, 
acting  on  her  own  behalf,  and  assuming  to  act  as 
guardian  for  plaintiff,  and  in  conjunction  with  M.  J. 
Raymond,  entered  into  a  contract  with  Benjamin 
Schwarz  &  Sons  for  the  cultivation  and  sale  of  20,000 
pounds  of  hops,  said  hops  to  be  grown  on  the  lands  of 
Mrs.  Haas  and  the  plaintiff.  On  March  3,  1906,  Mrs. 
Haas,  as  guardian,  filed  a  petition  in  the  County 
Court  of  Marion  County,  setting  forth  the  fact  that 
she  had  entered  into  said  contract,  and,  through  inad- 
vertence, had  failed  to  obtain  an  order  of  the  County 
Court  authorizing  her  to  do  so.  She  alleged  that  she 
had  planted  upon  said  minor's  premises  about  twelve 
acres  of  hops,  and  had  a  like  acreage  upon  her  own 
land  adjoining,  and  that  a  profit  could  be  made  for 
the  minor,  and  it  would  be  to  the  best  interests  of 
his  estate  to  permit  the  guardian  to  proceed  with  said 
contract;  and  asked  the  court  to  ratify  and  confirm 
her  action  in  executing  the  same,  which  was  done. 
On  March  14,  1906,  and  thereafter,  the  guardian  at- 
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tempted  to  carry  out  the  contract,  which  provided, 
among  other  things,  that  Schwarz  &  Sons  should  ad- 
vance moneys  for  the  cultivation  and  picking  of  said 
hops,  which  advances  were  to  be  taken  out  of  the  pur- 
chase price,  and,  further,  that  in  case  the  sellers  failed 
to  carry  out  their  contract  to  cultivate  and  deliver  the 
hops,  such  advances  were  to  be  repaid  with  interest. 
Mrs.  Haas  failed,  to  some  extent,  at  least,  to  carry  out 
the  contract,  and  a  controversy  arose  between  her  and 
Schwarz  &  Sons,  relating  to  repayment  of  the  ad- 
vances, which  was  settled  by  her  giving  a  promissory 
note  for  $200,  the  amount  agreed  to  be  due  Schwarz 
&  Sons,  payable  thirteen  months  after  date,  with  8 
per  cent  interest.  This  note  was  signed,  *' Matilda 
Haas;  Joe  W.  Kirk,  Matilda  Haas,  guardian;  M.  J. 
Raymond  by  Matilda  Haas.''  The  hop  contract  was 
signed,  ^  *  Matilda  Haas  in  individual  capacity ;  Matilda 
Haas  as  guardian  of  said  minor;  M.  J.  Raymond.*' 
The  note  was  not  paid,  and  Schwarz  &  Sons  on  June 
24,  1908,  began  an  action  to  collect  the  same,  and 
attached  the  tract  belonging  to  plaintiff.  Mrs.  Haas 
appeared  in  her  own  capacity  and  as  guardian  for 
plaintiff.  After  demurrer  she  filed  an  answer,  admit- 
ting the  execution  of  the  note  but  claiming  certain  off- 
sets by  way  of  damages,  which  latter  defense  was 
stricken  out,  and  judgment  was  rendered  against  her 
and  the  plaintiff  in  this  suit  for  $224,  and  $21  costs, 
together  with  execution  and  order  of  sale  of  the  at- 
tached property. 

Execution  was  issued  on  October  17,  1908,  the 
attached  property  was  duly  advertised,  and  sold  to 
defendant  Mullen,  and  the  sale  was  confirmed.  On 
January  18,  1910,  a  sheriff's  deed  was  duly  issued  to 
Mullen,  who  now  claims  title  thereunder.  It  is 
averred  that  the  description  in  the  deed  was  slightly 
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erroneous,  rendering  a  proceeding  to  register  title  ad- 
visable to  correct  it;  but,  on  inspection  it  is  apparent 
that  the  description  is  self -correcting,  and  amply  suffi- 
cient in  that  respect  to  describe  the  tract  claimed  by 
plaintiff.  The  defendants  entered  into  possession  of 
the  land  in  controversy  immediately  after  the  sheriff 's 
sale,  and  have  ever  since  been  so  in  possession. 

Later,  on  July  8,  1911,  defendants  filed  their  appli- 
cation in  the  Circuit  Court  to  register  title  to  said 
tract  in  pursuance  of  Chapter  3  of  Title  LII,  Or.  L. 
(Olson's  Comp.),  and  in  said  application  stated, 
among  other  matters,  that  **  there  are  no  other  per- 
sons whosoever  who  have,  or  claim  to  have,  any  inter- 
est or  estate  in  said  real  property,  either  in  law  or 
equity,  in  possession,  remainder  or  expectancy. ' ' 
Thereafter  the  proceeding  took  its  usual  course,  and 
a  notice  of  said  application,  directed  to  "all  whom  it 
may  concern, '*  was  published  as  required  by  law.  In 
due  time  the  final  order  was  obtained,  decreeing  de- 
fendants to  be  the  owners  of  the  tract,  and  barring 
the  claims  of  all  persons  whatsoever  to  the  same. 
The  alleged  discrepancy  in  the  sheriff's  description 
was  noted  and  corrected  in  said  decree. 

The  plaintiff  resided  with  his  mother  near  the  de- 
fendants, and  the  families  were  on  friendly  and  visit- 
ing terms,  and  neither  he  nor  his  mother  was  in- 
formed of  the  proceedings,  nor  was  any  summons  or 
notice  served  upon  him,  except  the  published  notice 
above  mentioned.  Shortly  after  coming  of  age  he 
brought  this  suit  to  annul  the  proceedings. 

That  part  of  the  complaint  directed  against  the 
validity  of  the  registration  proceedings  alleges  that 
defendants  knew  that  plaintiff  was  the  owner  of  the 
tract  and  that  he  resided  in  Marion  County,  and 
charges  that  defendants'  allegation  that  "there  are 
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no  other  persons  whosoever  who  have,  or  claim  to 
have,  any  right  or  estate  in  said  real  property,  either 
in  law  or  in  equity,  in  possession,  remainder,  rever- 
sion or  expectancy, ' '  was  willfully  false  and  was  made 
for  the  purpose  of  defrauding  plaintiff  and  avoiding 
personal  service  of  summons  upon  him;  and  that  by 
reason  thereof  plaintiff  had  no  notice  or  knowledge 
of  said  proceedings,  and  was  prevented  from  assert- 
ing his  rights  in  the  premises.  The  Circuit  Court 
found  that  the  judgment  and  sale  under  the  execution, 
in  the  action  brought  by  Schwarz  &  Sons,  were  regu- 
lar and  valid,  and  conferred  title  upon  defendants, 
from  which  decree  plaintiff  appeals. 

Bevebsed.    Dbgbee  Entered. 

For  appellant  there  was  a  brief  with  oral  argu- 
ment by  Mr.  Myron  E.  Pogue  and  Mr.  E.  P.  Morcom. 

For  respondents  there  was  a  brief  over  the  names 
of  Messrs.  Carson  S  Broum  and  Mr.  Grant  Corby, 
with  oral  arguments  by  Mr.  Thomas  Brown  and  Mr. 
Corhy. 

McBRIDE,  J. — 1.  The  judgment,  attachment,  and 
sale  of  plaintiff  ^s  land  upon  the  action  brought  by 
Schwarz  &  Sons  were  without  jurisdiction,  and  were 
absolutely  void.  In  the  first  place,  there  is  not,  in 
the  common  law  or  in  the  statutes,  any  provision  that 
permits  a  guardian  of  a  minor  to  contract  a  debt 
which  will  bind  the  ward  personally  or  at  law.  Nor, 
with  the  exception  of  Section  1328,  Or.  L.,  which  per- 
mits the  guardian  to  mortgage  the  land  of  his  ward 
for  certain  purposes,  is  there  any  provision  whereby 
the  guardian  is  authorized  to  enter  into  any  contract 
which  will  bind  the  ward's  estate  in  the  first  instance: 
21  Cyc.  115,  and  cases  there  cited;  12  E.  C.  L.,  p.  1128, 
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§  27,  and  cases  there  cited ;  Woemer  on  Guardianship, 
§  57.  In  all  of  the  works  here  cited  an  apparent 
exception  to  the  rule  is  noted,  which  exception  is 
stated  by  Cyc.  in  this  language : 

*^The  guardian  may,  however,  be  authorized  by  a 
court  of  competent  jurisdiction  to  bind  his  ward  by 
a  contract.  In  doing  so,  however,  he  is  not  exercising 
a  power  belonging  to  his  oflSce  but  an  extraordinary 
power  conferred  for  the  special  purpose.'* 

We  have  examined  the  cases  cited  in  support  of 
this  proposition,  and  find  them  all  to  be  suits  or  pro- 
ceedings of  equitable  cognizance,  attempting  to  fasten 
upon  the  estate  of  the  ward,  and  not  upon  him  per- 
sonally, a  liability  for  debts  contracted  for  his  benefit 
by  his  guardian.  Among  these  cases  are  Reading  v. 
Wilson,  38  N.  J.  Eq.  446;  In  re  Barker's  Estate,  113 
Iowa,  584  (85  N.  W.  786) ;  Owens  v.  Mitchell,  38  Tex. 
588 ;  United  States  Mortgage  Co.  v.  Sperry,  138  U.  S. 
313  (34  L.  Ed.  969,  11  Sup.  Ct.  Eep.  321,  see,  also, 
Eose's  U.  S.  Notes). 

It  could  not  be  reasonably  contended  that  a  guard- 
ian cannot  make  any  contract  or  incur  any  liability 
for  the  benefit  of  his  ward.  On  the  contrary,  his 
duty  often  requires  him  so  to  do;  but  what  we  do 
mean  to  say  is  that,  when  a  guardian  incurs  a  pecuni- 
ary liability  for  the  benefit,  or  on  behalf  of  his  ward, 
it  is  primarily  the  guardian's  contract  and  his  lia- 
bility, for  which,  if  the  expenditure  is  proper,  he,  and 
not  the  one  with  whom  he  contracts,  must  look  in  the 
first  instance  to  the  ward's  estate  for  compensation. 
As  said  by  Mr.  Justice  Soulb  in  Rollins  v.  Marsh,  128 
Mass.  116,  118: 

*'The  guardian  cannot  bind  the  person  or  estate  of 
his  ward  by  contract  made  by  himself.  Such  contract 
binds  him  personally,  and  recovery  for  breach  of  it 
must  be  had  in  an  action  against  him :  Hicks  v.  Chap- 
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man,  10  Allen,  463:  Bicknell  v.  Bicknell,  111  Mass. 
265;  Wallis  v.  Bardwell,  126  Mass.  366.  He  cannot 
escape  liability  on  such  contracts  by  reciting  that  he 
makes  them  in  his  official  capacity;  and  it  is  immate- 
rial, in  a  suit  brought  against  him  thereon,  whether 
he  is  described  by  his  official  title  or  not.  The  judg- 
ment in  either  case  must  be  against  him  personally, 
and  the  description  has  no  legal  effect.'* 

In  Trutch  v.  Bunnell,  11  Or.  58  (4  Pac.  588,  50 
Am.  Rep.  456),  this  court  had  before  it  a  case  in- 
volving the  legality  of  a  mortgage  given  by  the 
guardian,  with  the  approbation  of  the  County  Cotirt, 
to  secure  money  borrowed  and  invested  for  the  benefit 
of  the  ward;  and  it  was  there  held  in  the  absence  of 
a  statute  authorizing  such  obligation  the  mortgage 
was  void  and  did  not  bind  the  ward's  estate.  Mr. 
Justice  Waldo  in  his  opinion  in  that  case  remarked: 

*'The  power  to  mortgage,  as  a  mortgage  is  con- 
strued in  this  state,  is  incidental  to  another  power — 
the  power  to  borrow  money.  Before  there  can  be  a 
power  to  mortgage  there  must  be  a  power  back  of 
the  mortgage  to  contract  the  debt  which  the  mortgage 
is  given  to  secure.  A  power  to  give  a  mortgage  to 
secure  the  payment  of  money  without  a  power  to  bor- 
row the  money  is  a  contradiction.  Now,  a  promissory 
note  simply  given  by  a  guardian,  with  or  without  the 
authority  of  the  County  Court,  for  money  borrowed 
and  invested  for  the  benefit  of  the  ward,  is  certainly 
void. ' ' 

2.  We  conclude,  therefore,  that  the  guardian  here 

had  no  authority  to  borrow  money  or  to  give  a  note 

which  would  render  her  ward  personally  liable  in  an 

action  at  law.    But,  conceding  for  the  purposes  of 

this  discussion  what  the  writer  is  far  from  conceding 

in   reality,   that   somewhere,   and  in  some   tribunal, 

Scbwarz  &  Sons  could  exact  from  the  estate  of  the 

minor  payment  of  the  note  upon  which  their  action 

was  brought,  it  seems  clear  to  us  that  the  Circuit 
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Court  had  no  jurisdiction  to  entertain  such  a  pro- 
ceeding. In  Monastes  v.  Catlin,  6  Or.  119,  it  was 
held  that  the  appointment  of  guardians  by  the  County 
Court  was  part  of  the  probate  jurisdiction  conferred 
upon  that  tribunal  by  Section  12  of  Article  VII  of  the 
Constitution.    Section  936,  Or.  L.,  provides  tjiat: 

*^The  County  Court  has  exclusive  jurisdiction,  in 
the  first  instance,  pertaining  to  a  court  of  probate; 
that  is  *  •  to  direct  and  control  the  conduct  and  set- 
tle the  accounts  of  executors,  administrators  and 
guardians;  *  *  to  order  the  renting,  sale,  or  other 
disposal  of  the  real  and  personal  property  of 
minors. ' ' 

Elaborate  procedure  is  provided  for  the  sale  of 
real  property  by  guardians,  when  deemed  necessary 
by  the  County  Court.  There  must  be  a  petition 
under  oath  showing  the  necessity  for  the  sale,  and  an 
order  to  show  cause  why  the  sale  should  not  be  made, 
or,  in  case  formal  service  cannot  be  made,  the  notice 
must  be  published  in  a  newspaper  for  three  weeks 
prior  to  the  hearing.  The  guardian  is  required  to 
give  a  special  bond,  take  and  subscribe  to  an  addi- 
tional oath,  and  to  publish  a  notice  of  the  sale  in  the 
manner  provided  for  in  sales  by  executors  and  ad- 
ministrators. Every  precaution  is  taken  to  see  that 
the  sale  is  necessary,  fair,  and  for  the  purpose  of  pay- 
ing legitimate  charges  against  the  estate.  Accord- 
ingly it  has  been  conunonly  held  that  the  property  of 
a  minor  under  guardianship  is  in  cu&todia  legis  and  is 
not  subject  to  seizure  and  sale  upon  execution:  Stur- 
gis  V.  Sturgis,  51  Or.  10  (93  Pac.  696,  131  Am.  St. 
Rep.  724,  15  L.  R.  A.  (N.  S.)  1034),  and  cases  there 
cited;  6  C.  J.  391,  note  21e;  Coffin  v.  Eisiminger,  75 
Iowa,  30  (39  N.  W.  124) ;  Grant  v.  Humbert^  114  App. 
Div.  462  (100  N.  Y.  Supp.  44). 
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The  cases  cited  by  counsel  for  defendants  all  arise 
out  of  transactions  where  the  debt  sued  upon  was  pri- 
marily the  debt  of  the  minor,  and  where  no  constitu- 
tional or  other  legislative  provision  gave  to  the 
County  Court  exclusive  jurisdiction  over  the  estate  of 
the  minor.  In  Thach^r  v.  Dinsmore,  5  Mass.  299  (4 
Am.  Dec.  61),  Dinsmore,  the  defendant,  was  appointed 
guardian  of  A.  L.,  an  insane  person  who  was  at  the 
time  indebted  to  the  plaintiffs.  Dinsmore  gave  to 
plaintiffs  his  promissory  notes  as  guardian  of  A.  L. 
for  the  sums  due  them;  and  when  A.  L.  subsequently 
recovered  his  reason,  Dinsmore  was  discharged  from 
his  guardianship.  The  plaintiffs  sued  Dinsmore  upon 
the  notes.    Among  other  matters  the  court  field : 

''The  question  to  be  decided,  on  the  facts  agreed  in 
this  case,  is  whether  the  defendant  is  liable  in  this 
action.  If  an  action  is  maintainable  against  any  per- 
son, it  must  be  the  defendant;  for  the  guardian  of  an 
insane  person  cannot  make  his  ward  liable  to  an 
action  as  on  his  own  contract,  by  any  promise  which 
the  guardian  can  make.  Neither  can  the  defendant 
be  sued  in  his  capacity  of  guardian,  so  as  to  make  the 
estate  of  his  ward  liable  to  be  taken  in  execution ;  for 
the  judgment  is  not  against  the  goods  and  estate  of 
the  ward  in  his  hands,  but  against  himself.  A  credi- 
tor may  sue  the  insane  person,  but  shall  be  defended 
by  his  guardian,  and  in  that  case,  jud^ent  being 
against  the  insane  person,  it  may  be  satisfied  by  his 
property. '  ^ 

The  case  seems  to  the  writer  to  be  authority  for 
the  proposition  that  a  guardian  cannot  bind  his  ward 
in  an  action  at  law  for  a  contract  executed  by  himself 
as  guardian,  which  is  the  situation  here.  Whatever 
the  authority  of  the  probate  court  over  the  estate  of 
persons  under  guardianship  may  have  been  at  that 
time,  in  the  State  of  Massachusetts,  here  it  is  exclu- 
sive, not  only  by  the  terms  of  the  constitution,  but 
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by  the  terms  of  the  statute  as  well.  Ex  parte  Leigh- 
ton,  14  Mass.  206,  is  not  fully  reported,  but  appears 
to  hold  that  an  insane  person  under  guardianship  is 
liable  to  be  imprisoned  on  execution  for  a  debt  con- 
tracted by  him  prior  to  his  insanity.  It  is  not  in 
point  here.  In  the  Harker  Case,  113  Iowa,  584  (85 
N.  W.  786),  the  court  held  that  a  minor  ward  was 
bound  by  a  compromise  agreement  signed  by  her 
guardian,  such  settlement  having  been  authorized  by 
the  probate  court.  This  decision  seems  to  have  been 
placed  upon  the  ground  that  the  statute  of  that  state 
was  sufficiently  comprehensive  to  authorize  the  guard- 
ian, under  the  direction  of  the  court,  so  to  bind  the 
ward.  We  have  examined  that  statute  and  it  is  much 
broader  and  more  comprehensive  than  ours.  It  is  as 
follows : 

*' Guardians  of  minors  must  prosecute  and  defend 
for  their  wards,  may  employ  counsel  therefor,  lease 
lands,  loan  money,  and  in  all  other  respects  manage 
their  affairs  under  proper  orders  of  the  court  or 
judge  thereof':  Comp.  Code  Iowa,  1912,  §  647. 

It  should  be  remembered,  however,  that  this  case 
was  begun  in  the  probate  court,  and  not  in  proceed- 
ings instituted  in  another  jurisdiction.  The  case  of 
Shaffner  v.  Briggs,  36  Ind.  55  (10  Am.  Eep.  1),  ap- 
parently supports  defendants'  contention,  but  the 
statement  of  facts  is  so  indefinite  that  it  is  impossible 
to  say  upon  what  ground  the  court  based  its  opinion. 
It  appears  that  a  judgment  had  been  obtained  against 
the  minor,  and  an  execution  and  sale  of  his  property 
had.  Concerning  the  validity  of  such  sale,  the  court 
announced  only  this  not  very  convincing  conclusion: 

''Again,  it  is  urged  that  the  land  of  an  infant  can- 
not be  sold  on  an  execution  against  him  but  that  his 
guardian  must  proceed  to  convert  it  into  money  and 
pay  the  judgment.    We  are  of  a  different  opinion.'' 
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The  Constitution  of  Indiana  contains  no  provision 
vesting  jurisdiction  over  the  estates  of  minors  under 
guardianship  in  a  particular  court,  and  this  may  be 
the  reason  for  the  holding.  The  doctrine  of  Sturgis 
V.  Sturgis,  51  Or.  10  (93  Pac.  696,  131  Am.  St.  Rep. 
724,  15  L.  R.  A.  (N.  S.)  1034),  while  it  may  partake 
of  the  nature  of  dictu/m  is  nevertheless  persuasive 
and  sound. 

There  is  not  a  single  valid  reason  for  holding  that 
the  Circuit  Court  cannot  invade  the  probate  jurisdic- 
tion of  the  County  Court,  in  relation  to  the  sale  of 
realty  by  executors  and  administrators,  which  does 
not  apply  with  equal  force  to  sales  and  contracts  by 
guardians.  The  law  preserves  with  jealous  care  the 
property  rights  of  those  who,  by  reason  of  their  in- 
fancy or  defect  of  mentality,  are  unable  to  manage 
their  own  affairs.  It  has  selected  the  local  c6urt  of 
the  county  as  the  tribunal  which  shall  pass  upon  the 
necessity  of  a  sale  of  the  minor's  realty.  It  has 
given  to  that  court  the  authority  to  say  whether  or 
not  it  shall  be  mortgaged;  and  the  power  to  raise 
money  for  the  minor's  benefit  by  mortgages  does  not 
imply  a  power  in  the  guardian  to  bind  the  minor  by 
borrowing  money  without  a  mortgage.  As  said  in 
Trutch  V.  Bunnell,  11  Or.  58  (4  Pac.  588,  50  Am.  Rep. 
456),  a  note  given  for  money  so  borrowed  is  void  as 
against  the  minor.  The  case  at  bar  disclosed  the 
necessity  for  the  rule.  Here,  the  guardian,  who  owns 
adjoining  land,  borrows  money  to  carry  out  a  joint 
contract  between  a  firm  of  hop  buyers  on  one  side, 
and  herself,  another  party,  and  this  thirteen  year  old 
minor  on  the  other.  She  fails  to  pay  the  money. 
Neither  her  property  nor  that  of  her  adult  associate 
is  seized,  but  the  minor  child  is  *^left  with  the  sack 
to  hold,'*  and  his  property  sacrificed  to  pay  the  debt; 
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and  this  without  any  direction  of  the  County  Court, 
which  is  the  special  and  jurisdictional  curator  of  the 
property  of  children  under  guardianship.  We  are 
of  the  opinion  that  the  attachment  and  sale  under  it 
were  without  jurisdiction,  and  absolutely  void. 

3.  The  registration  proceedings  taken  by  defend- 
ants should  be  set  aside.  Whatever  may  have  been 
the  construction  placed  by  defendants  or  their  counsel 
upon  the  effect  of  the  attachment  proceedings,  they 
were  void  as  a  matter  of  law.  Upon  the  record, 
therefore,  as  a  matter  of  law,  defendants  had  notice 
that  plaintiff  had  a  valid  and  existing  claim  upon  the 
premises.  Indeed,  the  reason  for  bringing  the  regis- 
tration proceeding  advanced  in  defendants'  brief  is 
that  there  seemed  to  be  a  mistaken  description  in  the 
sheriff's  deed  that  required  correction.  If  this  had 
been  true,  such  correction  would  only  have  been  re- 
quired to  bar  a  supposed  claim  of  plaintiff,  arising 
out  of  the  mistake ;  so,  in  any  event  defendants  knew, 
as  a  matter  of  law,  that  there  was  a  defect  in  their 
title,  and  that  such  defect  could  be  remedied  only  by 
a  decree  barring  plaintiff's  rights  or  claims  in  the 
premises.  Plaintiff  was  obviously  the  person  whose 
claims  the  defendants  were  seeking  to  bar.  Knowing 
this,  they  should  have  seen  that  plaintiff,  who  resided 
in  their  neighborhood,  was  served  with  summons ;  and 
the  conclusion  is  irresistible  that  the  statement  in  the 
application  that,  'Hhere  are  no  other  persons  whoso- 
ever who  have  or  claim  to  have  any  interest  or  estate 
in  said  real  property,  either  in  law  or  equity,  in  pos- 
session, remainder,  reversion,  or  expectancy,"  was 
made  with  the  intent  to  avoid  personal  service  of 
summons  upon  defendant.  A  decree  so  surrepti- 
tiously obtained  is  void:  2  Freeman  on  Judgments, 
§  489;  Johnson  v.  Coleman,  23  Wis.  452  (99  Am.  Dec. 
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193) ;  Froebrich  v.  Lane,  45  Or.  13  (76  Pac.  351,  106 
Am.  St.  Rep.  634). 

4,  5.  Much  is  said  in  defendants*  brief  in  riPird  to 
the  effect  of  the  confirmation  validating  the  sheriff's 
sale.  A  confirmation  cures  irregularities,  but  it  can- 
not render  valid  a  sale  upon  a  judgment  void  for 
want  of  jurisdiction  in  the  court  to  render  it,  or  upon 
process  which  the  court  had  no  jurisdiction  to  em- 
ploy :  16  R.  C.  L.,  p.  84.  This  suit  is  not  a  collateral, 
but  a  direct  attack  upon  both  the  judgment  against 
plaintiff  in  the  action  upon  the  promissory  note  and 
upon  the  decree  in  the  registration  proceedings.  Au- 
thorities cited  by  defendants  on  the  subject  of  immu- 
nity from  collateral  attack  have  no  application. 

There  is  no  allegation  in  regard  to  the  value  of  the 
rents  and  profits  of  the  land  while  in  defendants'  pos- 
session, and  no  claim  for  improvements  made  by 
defendants,  so  if  is  probable  that  they  about  offset 
each  other.  At  all  events,  if  we  are  to  judge  by  the 
result  of  his  guardian's  efforts  in  attempting  to  cul- 
tivate hops  on  the  land,  the  plaintiff  is  quite  as  well 
off  now  as  he  would  have  been,  had  the  land  remained 
in  the  guardian's  possession. 

The  decree  of  the  Circuit  Court  will  be  reversed  and 
a  decree  entered  here,  setting  aside  and  declaring  void 
the  judgment  and  sale  in  the  action  against  plaintiff 
upon  the  promissory  note,  and  also  setting  aside  and 
declaring  void  the  decree  in  the  registration  proceed- 
ings ;  and  the  plaintiff  will  be  decreed  to  be  the  owner 
in  fee,  and  entitled  to  the  unclouded  possession  of  the 
land  in  dispute  and  will  recover  his  costs  and  dis- 
bursements. 

Reversed.    Decbee  Entered.    Rehearing  Denied. 

Burnett,  C.  J.,  and  Brown  and  Harris,  JJ,,  con- 
cur. 
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ALLEN  V.  BILYEU. 

(198  Pac.  208.) 

Taxation— Betom  of  Taxes  Baftiiided,  Tbon^^  for  Insnfflcieat  Beason, 
not  Baqnlred  Wbere  ABseasment  was  Void. 

1.  The  assessment  of  the  stock  of  a  national  bank  to  it,  instead  of 
to  the  stockholderg,  being  contrary  to  Section  5219,  Bevised  Statutes 
of  the  United  States  (U.  S.  Com  p.  Stats.,  8  9784),  and  so  void,  so 
that  no  application  to  the  board  of  equalization  to  correct  or  set 
it  aside  was  necessary,  the  bank  will  not  be  required  to  return 
the  part  of  the  tax  refunded  to  it  by  order  of  ifhe  County  Court, 
though  the  refund  was  for  the  insufficient  reason  that  the  prop- 
erty had  been  overvalued;  the  right  of  the  bank  to  relief  on  that 
account  having  been  lost  by  failure  to  apply  to  the  board  of 
equalization  to  correct  the  discriminatory  assessment. 

From  Wallowa :  John  W.  Knowlbb,  Judge. 

In  Banc. 

The  plaintiffs,  as  taxpayers  of  Wallowa  County, 
brought  this  suit  to  compel  the  defendant  bank  to 
refund  the  sum  of  $584.25  alleged  to  have  been  unlaw- 
fully rebated  upon  the  amount  collected  from  the 
bank  for  taxes  of  1914.  The  pleadings  are  too  long 
to  be  inserted  here  but  allege  in  substance  that  de- 
fendants Marvin,  County  Judge,  and  Litch,  County 
Commissioner,  conspired  with  defendant  bank  to  pre- 
sent a  fraudulent  and  groundless  claim  of  $584.25  for 
alleged  overpayment  of  taxes  with  the  understanding 
that  Marvin,  Litch  and  Newby,  sitting  as  the  County 
Court,  would  allow  such  unlawful  claim;  and  that  in 
pursuance  of  such  unlawful  and  fraudulent  conspiracy 
the  defendant  bank  presented  such  claim  and  the  de- 
fendants Marvin  and  Litch,  and  Newby,  sitting  as  the 
County  Court,  allowed  and  paid  it. 

Defendants  deny  the  charges  of  fraud  and  conspir- 
acy and  allege  for  a  defense:  (1)  That  defendant 
bank  is  a  national  bank  and  that  for  the  year  1914 
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the  capital  and  shares  of  said  bank  were  assessed  to 
it  and  not  to  the  stockholders,  such  assessment  being 
contrary  to  Section  5219,  United  States  Revised  Stat- 
utes (TJ.  S.  Comp.  Stats.,  §  9784) ;  that  such  assess- 
ment was  void  and  the  defendant  bank  was  entitled 
to  recover  it;  and  (2)  that  while  property  in  "Wallowa 
County  was  usually  assessed  at  a  valuation  of  75  cents 
on  the  dollar,  the  property  of  defendant  bank  was 
assessed  at  100  cents  on  the  dollar,  whereby  there  was 
an  unfair  and  unjust  discrimination  against  the  bank ; 
that  in  1915  when  the  bank  was  about  to  bring  suit 
against  the  sheriff  to  enjoin  the  collection  of  such 
inequitable  tax  it  was  agreed  between  the  County 
Court  and  the  bank  that  if  the  latter  would  not  bring 
suit  but  would  pay  the  taxes  as  assessed,  the  county 
would  rebate  and  return  to  said  bank  the  sum  of 
$584.25,  being  25  per  cent  of  the  total  amount 
assessed ;  and  that  thereupon  the  bank  paid  the  taxes 
assessed  and  presented  its  claim  as  agreed  upon, 
which  was  allowed.  Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  J.  A.  Burleigh  and  Mr.  A.  Fair  child,  with  an  oral 
argument  by  Mr.  Burleigh. 

For  respondents  there  was  a  brief  with  oral  argu- 
ments by  Mr.  A.  8.  Cooley  and  Mr.  D.  W.  Shedhan. 

MoBRIDE,  J. — 1.  So  far  as  the  overvaluation  of 
its  property  is  concerned,  it  would  seem  that  the  bank 
had  lost  any  claim  to  recover  on  that  score  by  reason 
of  the  fact  that  it  had  not  applied  to  the  board  of 
equalization  to  correct  such  discriminatory  assess- 
ment, if  such  was  in  fact  made.  But  it  clearly  ap- 
pears that  the  assessment  upon  shares  of  the  capital 
stock  was  made  against  the  bank,  instead  of  against 
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the  stockholders,  and  to  this  extent  the  assessment 
was  void  and  the  bank  was  not  required  to  apply  to 
the  board  of  equalization  to  correct  or  set  aside  an 
absolutely  void  assessment.  So,  whatever  may  have 
been  in  the  contemplation  of  the  County  Court  at  the 
time  it  made  the  order,  the  law  will  not  interfere  to 
compel  the  defendant  bank  to  return  the  money  re- 
funded simply  because  the  court  gave  a  wrong  reason 
for  a  proper  decision:  Graves  Cownty  v.  First  Nat. 
Bank  et  al.,  108  Ky.  194  (56  S.  W.  16). 
The  decree  is  affirmed  Asti&mbd. 


Argued  at  Pendleton  "Mlaj  2,  reversed  and  remanded  May  31, 1921. 

GILDERSLEEVE  v.  LEE. 

(198  Pac.  246.) 

Wnis—Words   Oonstrned  in  TJsaal  and  Ordinary   SeoM  Unless  It 
Appears  They  were  Used  in  Teclmical  Sense. 

1.  The  wordfl  of  a  will  must  be  taken  in  their  usual  and  ordinary 
sense,  unless  it  appears  that  they  were  used  in  a  technical  or  special 
sense,  or  unless,  when  applied  to  the  subject  matter,  they  have  a 
technical  or  special  meaning. 

Wills — ^Testator's  Intention  must  Prenrail  as  Determined  ttom  the 
Whole  Will,  and  not  from  Detached  Portions. 

2.  Section  10124,  Or.  L.,  commands  that  all  courts  and  others 
concerned  in  the  execution  of  last  wills  shall  have  due  regard  to 
the  directions  of  the  will  and  the  true  interests  and  meaning  of  the 
testator,  so  that  his  will  shall  prevail,  and  such  intent  may  be 
gathered  from  the  whole  instrument,  and  not  from  detached  por- 
tions of  the  will  alone. 

WlUe— Intention  Oonstmed  from  Meaning  Words  cf  Whole  Will 
Convey  Per  Sei 

3.  In  construing  a  will,  the  court  seeks  testatrix's  intention  as 
expressed  in  the  will,  and  the  court's  conclusion  may  or  may  not 

1.  On  law  governing  construction  of  will  generally,  see  note  in 
2  I..  B.  A.  (N.  S.)  443. 

Evidence  admissible  to  aid  in  construction  of  will,  see  note  in 
60  Am.  St.  Bep.  279. 

2.  Testimony  of  scrivener  as  admissible  to  show  intention  of 
testator,  see  note  in  Ann.  Cas.  1913A,  1017. 
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give  words  their  technical  or  literal  import,  or  may  give  ezpressiona 
their  ordinary  and  grammatical  sense,  but  the  meaning  settled  upon, 
if  settled  intelligibly,  is  that  which  the  words  and  language  of  the 
whole  will,  properly  interpreted,  convey  per  se. 

WlllB— Grant  of  Life  Estate  Witli  Power  of  Sale  Does  not  Enlarge 
Estate  into  a  Fee,  but  Gives  Naked  Power  to  Dispose  of  Fee. 

4.  An  absolute  power  of  sale  or  disposal  attached  to  an  ex- 
press life  estate  will  not  enlarge  it  into  a  fee,  cJthough  the  power 
is  to  eonvey  a  fee,  and  where  an  estate  for  life  is  expressly  given, 
and  the  power  of  disposition  is  annexed  to  it,  the  fee  does  not  pass 
under  such  devise,  but  the  naked  power  to  dispose  of  the  fee, 
although  it  is  otherwise  in  case  there  is  a  gift  generally  of  the 
estate,  with  power  of  disposition  annexed. 

Wills— Gift  of  Power  to  Dispose  of  Whole  Estate,  Annexed  to  Life 
Estate,  With  Bemainder  to  Third  Persons,  Confers  on  Tenant 
Plenary  Power  to  Ckmvey  Fee. 

5.  A  right  of  disposition  is  not  property,  but  a  mere  authority 
and  an  absolute  power  of  disposal  is  not  inconsistent  with  an  estate 
for  life  only,  and  a  gift  of  power  to  dispose  of  the  whole  estate 
annexed  to  an  estate  for  life,  with  remainder  over  in  fee  to  third 
persons,  confers  upon  the  life  tenant  plenary  power  to  convey  the 
fee   upon   the   terms   of    the   power   granted. 

Wills— Where  Estate  is  Given  for  Life  in  Definite  Terms,  Added 
Power  of  Disposition  Does  not  Enlarge  Estate  Into  Fee  Simple. 

6.  It  is  a  rule  of  construction  that,  where  an  estate  is  given  for 
life  in  definite  terms,  an  added  power  of  disposition  does  not  en- 
large the  estate  into  a  fee  simple,  and  this  rule  seeks  to  g^ve  effect 
to  the  intention  of  the  testator,  but  regards  specific  terms  such  as  "for 
life,''  "during  his  or  her  natural  life,"  etc.,  as  showing  what  the 
testator  intended  to  give. 

Wills— Will  Construed  as  GlTing  Life  Tenant  Power  to  Dispose  of 


7.  Where  testatrix  gave  residue  of  estate  to  her  husband  for  life, 
remainder  to  their  cMldren,  and  provided  that  "he  may  sell  and 
convey  any  and  all  of  the  property  in  the  usual  course  of  business, 
the  same  as  I  could  or  would  do  if  personally  present,"  held,  that  the 
husband  had  power  to  eonvey  the  fee. 

From  Wallowa:  John  W.  Knowlbs,  Jndge. 

In  Banc. 

This  suit  involves  the  right  of  plaintiff  to  convey 
a  fee-simple  title  to  real  property.     It  comes  here 


4.  Estate  created  by  grant  or  devise  of  life  estate  with  absolute 
power  of  disposition,  see  notes  in  9  Ann.  Cas.  947;  Ann.  Cas.  1912B, 
424;  Ann,  Cas.  191 6B,  575;  Ann.  Oas,  1916D,  400. 

7.  When  power  to  sell  and  convey  given  to  life  tenant  by  will, 
see  note  in  44  Am.  Sep.  783. 
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from  the  court  below  as  the  result  of  litigation  be- 
tween the  parties  to  a  real  estate  contract  pertaining 
to  the  sale  of  200  acres  of  land.  The  plaintiflf,  Frank 
E.  Gildersleeve,  instituted  a  suit  for  specific  perform- 
ance of  a  written  contract  relating  to  the  sale  of  land, 
against  defendant  Eobert  E.  Lee,  the  purchaser. 
The  defendant,  answering,  admits  substantially  all 
the  allegations  of  plaintiff's  complaint,  but  alleges 
as  a  defense  that  the  vendor  has  a  fee-simple  title 
to  120  acres  only  of  the  200  sold,  and  avers  the  in- 
ability of  the  plaintiff  to  convey  any  greater  estate 
than  a  life  estate  in  80  acres  of  the  tract  agreed  to 
be  conveyed,  for  the  reason  that  by  will  he  became 
vested  with  a  life  estate  in  the  E.  %  of  the  NW.  ^^ 
of  Section  11,  Twp.  2  South,  R.  44  East,  W.  M.,  and 
has  no  lawful  right  to  convey  a  greater  estate. 

From  the  record  before  us,  it  appears  that  on  the 
sixth  day  of  December,  1920,  plaintiff  and  defendant 
entered  into  a  contract  in  writing,  whereby  plaintiff 
sold  and  agreed  to  convey  to  defendant  the  NE.  ^  of 
the  SW.  1^,  the  NW.  l^  of  the  SE.  %,  the  SW.  ^4  of 
the  NE.  %,  and  the  E.  1/2  of  the  NW.  ^A,  of  Sec.  11, 
Twp.  2  South,  R.  44  East,  W.  M.,  in  Wallowa  County, 
Oregon.     The  contract  provides  that — 

'*As  the  purchase  price  to  be  paid  for  said  land 
defendant  has  paid  to  plaintiff  the  sum  of  $10,000, 
the  receipt  of  which  is  acknowledged  *  *  ,  and  that 
in  addition  to  the  payment  of  said  sum  so  paid,  de- 
fendant •  •  shall  assume  and  agree  to  pay  a  mort- 
gage in  the  sum  of  $15,000  given  to  Washington 
Mutual  Savings  Bank,  a  corporation  of  Seattle,  Wash- 
ington, covering  all  of  said  land,  and  a  mortgage  in 
the  sum  of  $10,000  in  favor  of  John  Fruitts  covering 
the  E.  1/2  of  the  NW.  V4  of  said  Section  11.'' 

The  contract  also  recites  that  within  a  reasonable 
time  from  December  6,  1920,  and,  in  any  event,  within 
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thirty  days  from  said  date,  the  plaintiff  shall  furnish 
and  deliver  to  the  defendant  a  complete  abstract  of 
title  to  the  above  described  land,  and  that  if  such 
abstract  shall  show  the  title  to  the  land  to  be  vested 
in  plaintiff  and  free  from  liens,  encumbrances  and 
defects,  with  the  exception  of  said  mortgages,  plain- 
tiff shall  then  execute,  acknowledge  and  deliver  to 
defendant  a  warranty  deed  conveying  said  land  to 
defendant;  that  by  said  deed,  plaintiff  shall  convey 
to  and  vest  in  defendant  an  absolute  fee-simple  title 
to  said  lands,  subject  nevertheless,  to  the  outstanding 
mortgage  liens,  and  if  plaintiff  cannot  convey  to  de- 
fendant a  fee-simple  title  to  said  lands,  or  any  part 
thereof,  then  plaintiff  shall  repay  to  defendant  the 
sum  of  $10,000,  with  interest  thereon  at  the  rate  of 
8  per  cent  per  annum  from  the  sixth  day  of  December, 
1920,  until  paid. 

Plaintiff  then  alleges  the  various  steps  taken  in 
complying  with  the  provisions  of  the  contract,  in- 
cluding the  execution,  tender  and  attempt  to  deliver 
the  deed  to  defendant;  that  defendant  failed  and  re- 
fused to  accept  or  receive  the  deed,  but  demanded 
that  plaintiff  repay  to  him  the  sum  of  $10,000,  with 
interest;  that  plaintiff  deposited  the  deed  to  the  lands 
in  court,  for  the  use  and  benefit  of  the  defendant. 

For  a  defense  to  the  cause  of  suit  alleged  in  plain- 
tiff *s  complaint,  defendant  alleges,  among  other 
things,  that  the  abstract  mentioned  in  plaintiff's  com- 
plaint shows,  and  the  facts  are,  that  one  Pearl  D. 
Gildersleeve  was  the  owner  of  the  E.  %  of  the  NW.  % 
of  said  Section  11,  the  same  having  been  conveyed  to 
her  by  warranty  deed  bearing  date  July  29,  1919, 
duly  executed  by  John  Fruitts  and  Gertie  M.  Fruitts, 
his  wife;  that  said  Pearl  D.  Gildersleeve  died  on  or 
about  March  21,  1920,  leaving  a  last  will  and  testa- 
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menty  the  material  parts  of  which  are  as  follows, 
to  wit: 

**Know  All  Men  By  These  Presents:  That  I,  Pearl 
D.  Gildersleeve,  being  of  sound  and  disposing  mind 
and  memory  and  not  acting  under  duress,  menace, 
fraud  or  undue  influence  of  any  person  or  persons 
whatsoever,  do  make,  publish,  and  declare  this  my 
Last  Will  and  Testament,  in  language  following,  that 
is  to  say: 

**I  hereby  revoke  all  former  wills  and  codicils  by 
me  made. 

**I  direct  my  executor  hereinafter  named,  as  soon 
as  he  shall  have  funds  on  hand  belonging  to  my 
estate,  to  pay  my  funeral  expenses,  expenses  of  my 
last  illness  and  all  my  other  just  debts. 

*'I  direct  and  request  that  my  body  be  decently 
buried,  proper  attention  being  paid  to  my  rank  and 
station  in  life. 

*'I  give,  devise  and  bequeath  to  my  son,  Floyd  W. 
Squibb,  being  a  son  by  a  former  marriage,  the  sum  of 
One  Dollar  ($1),  lawful  money  of  the  United  States. 

**I  give,  devise  and  bequeath  to  my  son,  Edward 
A.  Gildersleeve,  and  to  my  daughter,  Violet  M.  Gilder- 
sleeve, each  the  sum  of  One  Dollar  ($1),  lawful  money 
of  the  United  States. 

**A11  the  rest,  residue  and  remainder  of  my  prop- 
erty, real,  personal  or  mixed,  of  whatever  the  same 
may  consist  or  wherever  the  same  may  be  situate,  I 
give,  devise  and  bequeath  to  my  husband,  Frank  A. 
Gildersleeve,  during  his  natural  lifetime,  the  re- 
mainder over  at  the  time  of  his  death  to  go  to  my 
said  children,  share  and  share  alike,  it  being  my  in- 
tention that  my  said  husband  shall  have  the  full 
management  and  control  of  all  of  my  said  property 
and  to  that  end  he  may  sell  and  convey  any  and  all 
of  the  property  in  the  usual  course  of  business  the 
same  as  I  could  or  would  do  if  personally  present, 
and  that  the  proceeds  shall  be  used  by  him  for  his 
comfortable  maintenance  and  the  comfortable  main- 
tenance, education  and  support  of  my  said  children, 
the  residue  as  aforesaid  at  the  time  of  his  death  to 
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be  divided,  share  and  share  alike,  among  my  said  chil- 
dren, or  in  the  event  of  the  death  of  any  of  them, 
among  the  heirs  of  the  deceased  and  survivors,  per 
stirpes.  •  •  *' 

Defendant  further  alleges  that  by  reason  of  the 
facts  set  forth  in  the  answer,  plaintiff  has  only  a  life 
estate  in  the  E.  y2  of  the  NW.  %  of  said  Section  11, 
and  the  fee-simple  title  thereto  is  vested  in  Floyd  W. 
Squibb,  Violet  M.  Gildersleeve  and  Edward  A.  Gilder- 
sleeve,  subject  to  said  life  estate;  that  by  reason 
thereof,  plaintiff  is  not  the  owner  in  fee  simple  of  the 
E.  y2  of  the  NW.  %  of  said  Section  11  and  that  he 
cannot  convey  to  defendant,  nor  vest  in  him,  a  fee- 
simple  title  to  said  tract  of  land,  and  that  the  deed 
described  in  the  complaint  will  not  convey  to  or  vest 
in  defendant  a  fee-simple  title  to  said  land  as  required 
by  said  contract. 

A  demurrer  was  filed  by  the  plaintiff  to  the  new 
matter  alleged  in  the  answer  and  set  forth  as  a  de- 
fense to  the  cause  of  suit  alleged  in  plaintiff  *s  com- 
plaint, which  was  overruled  on  the  twelfth  day  of 
March,  1921.  The  plaintiff  refused  to  plead  further, 
and  the  case  was  ordered,  adjudged  and  decreed  to 
be  dismissed. 

Plaintiff  appeals  to  this  court,  alleging  error  in 
overruling  his  demurrer,  in  dismissing  the  cause,  and 
in  rendering  a  decree  in  favor  of  defendant  and 
against  plaintiff  for  costs  and  disbursements. 

Reversed  and  Remanded. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  A.  8.  Cooley. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Daniel  Boyd. 
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BROWN,  J. — The  pivotal  point  in  this  case  is  the 
right  of  the  plaintijBf  to  convey  a  title  in  fee  to  the 
land  devised  to  him  by  his  wife,  Pearl  D.  Gilder  sleeve. 
The  power  of  plaintiff  to  convey  a  fee-simple  estate 
depends  upon  the  terms  of  the  will. 

1.  In  construing  a  will,  its  provisions  must  be  con- 
sidered  together;  the  words  are  to  be  taken  in  their 
usual  and  ordinary  sense,  unless  it  appears  that  they 
are  used  in  a  technical  or  a  special  sense,  or  unless 
when  applied  to  the  subject  matter  they  have  a 
technical  or  special  meaning;  and  the  intention  of 
the  testator  is  paramount  and  controlling,  so  far  as 
that  purpose  is  within  the  law. 

2.  It  is  but  the  statement  of  a  commonplace  rule 
of  law  to  observe,  in  the  interpretation  of  the  pro- 
visions of  a  will,  that  the  intention  of  the  testator  as 
therein  expressed  must  prevail.  The  statute  of  this 
state  commands  that  all  courts  and  others  concerned 
in  the  execution  of  last  wills  shall  have  due  regard 
to  the  directions  of  the  will  and  the  true  interests 
(intent)  and  meaning  of  the  testator  in  all  matters 
brought  before  them :  Section  10124,  Or.  L. ;  M  or  eland 
V.  Brady,  8  Or.  303  (34  Am.  Rep.  581) ;  Shadden  v. 
Hembree,  17  Or.  14  (18  Pac.  572);  Jasper  v.  Jasper, 
17  Or.  590  (22  Pac.  152);  Portland  Trust  Co.  v. 
Beatie,  32  Or.  305  (52  Pac.  89) ;  Love  v.  Walker,  59 
Or.  95,  103  (115  Pac.  296) ;  Kaser  v.  Kaser,  68  Or. 
153,  158  (137  Pac.  187) ;  Beakey  v.  Knutson,  90  Or. 
574  (174  Pac.  1149,  177  Pac.  955) ;  Boehmer  v.  SU- 
vestone,  95  Or.  172  (174  Pac.  1176,  186  Pac.  26); 
BUyeu  v.  Crouch,  96  Or.  66,  69  (189  Pac.  222). 

The  controlling  rule  in  ascertaining  the  meaning 
of  the  will  of  Pearl  D.  Gildersleeve  to  which  all  tech- 
nical rules  of  construction  must  give  way  is,  to  give 
effect  to  the  true  intent  and  meaning  of  the  testatrix 
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as  the  same  may  be  gathered  from  the  whole  instra- 
ment;  and  in  arriving  at  that  intention  the  relation 
of  the  testatrix  to  the  beneficiaries  named  in  the  will 
and  the  circumstances  surrounding  her  at  the  time 
of  its  execution  are  to  be  taken  into  consideration  and 
the  will  read  as  nearly  as  may  be  from  her  stand- 
point, giving  effect,  if  possible,  to  every  clause  and 
portion  of  it. 

It  has  frequently  been  held  by  the  courts  and  stated 
by  text-writers  that  a  testator's  intention  is  to  be 
collected  from  the  whole  will  taken  together,  and  not 
from  detached  portions  alone,  for  as  it  is  figuratively 
said,  the  meaning  must  be  gathered  from  the  body  of 
the  will,  or,  to  use  another  familiar  expression,  from 
the  four  comers  of  the  instrument:  Schouler,  Wills 
and  Administration,  §468;  40  Cyc,  pp.  1388,  1389, 
and  cases  cited. 

3.  It  is  the  expressed  intention  of  the  testatrix, 
that  which  her  will  imports,  and  not  any  conjectural 
intention  of  hers  outside  of  the  will  which  might  or 
might  not  be  capable  of  demonstration,  that  the  court 
relies  upon;  and,  having  ascertained  that  expressed 
intention  to  its  satisfaction,  the  tribunal  investigates 
no  further.  Its  conclusion  may  give  words  their 
technical  or  literal  import,  or  may  not;  it  may  give 
expressions  their  ordinary  and  grammatical  sense,  or 
may  not;  but  the  meaning  settled  upon,  if  settled 
intelligibly,  is  that  which  the  words  and  language  of 
the  whole  will  properly  interpreted  convey  per  se: 
Section  571  and  note  1,  Schouler,  Wills  and  Adminis- 
tration ;  40  Cyc,  pp.  1389,  1390. 

4.  Did  the  will  confer  upon  plaintiff  power  to  sell 
and  convey  a  fee-simple  title  to  the  land  in  contro- 
versy, without  affecting  his  life  estate  therein?  This 
question  must  be  answered  in  the  aflBrmative.    An 
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absolute  power  of  sale  or  disposal  attached  to  an 
express  life  estate  will  not  enlarge  it  into  a  fee, 
although  the  power  is  to  convey  a  fee:  40  Cyc.  1626, 
1627.  The  rule  is  this:  Where  an  estate  for  life  is 
expressly  given,  and  a  power  of  disposition  is  annexed 
to  it,  in  such  case  the  fee  does  not  pass  under  such 
devise,  but  the  naked  power  to  dispose  of  the  fee. 
But  it  is  otherwise  in  case  there  is  a  gift  generally 
of  the  estate,  with  a  power  of  disposition  annexed. 
In  this  latter  case  the  property  itself  is  transferred: 
Beasley^  C.  J.,  in  Borden  v.  Downey,  35  N.  J.  L.  74, 
77. 

5.  The  right  of  disposition  is  not  property,  but  a 
mere  authority.  An  absolute  power  of  disposal  is  not 
inconsistent  with  an  estate  for  life  only:  Melton  v. 
Camp,  121  Ga.  693  (49  S.  E.  690). 

Chancellor  Kent,  in  Jackson  y.  Rohins,  16  Johns. 
(N.  Y.)  537,  says: 

**We  may  lay  it  down  as  an  incontrovertible  rule 
that,  where  an  estate  is  given  to  a  person  generally 
or  indefinitely  with  a  power  of  disposition,  it  carries 
a  fee,  and  the  only  exception  to  the  rule  is  where  the 
testator  gives  to  the  first  taker  an  estate  for  life  only 
by  certain  and  express  words,  and  annexes  to  it  a 
power  of  disposal.  In  that  particular  and  special 
case  the  devisee  for  life  will  not  take  an  estate  in  fee, 
notwithstanding  the  distinct  and  naked  gift  ^  of  a 
power  of  disposition  of  the  reversion.  This  distinc- 
tion is  carefully  marked  and  settled  in  the  cases. '* 

Based  upon  a  multitude  of  authorities,  we  quote  the 
following  from  a  text- writer: 

*'It  is  a  general  rule  of  law  that  a  power  to  dispose 
of  the  fee  annexed  to  a  devise  for  life  does  not  enlarge 
the  estate  given.  Where  the  devisee  is  given  a  life 
estate  only,  a  later  clause  granting  such  devisee  the 
power  to  dispose  of  the  fee  is  governed  by  the  former 
provision,  and  the  express  limitation  for  life  will  con- 
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trol  the  operation  of  the  power  so  as  to  prevent  it 
from  enlarging  the  estate  first  devised/^  2  Com- 
mentaries on  Wills,  Alexander,  §  973,  and  extensive 
list  of  authorities  cited  under  note  88;  likewise, 
authorities  cited  in  note,  9  Ann.  Cas.,  at  page  949. 

A  gift  of  power  to  dispose  of  the  whole  estate, 
annexed  to  an  estate  for  life  with  remainder  over  in 
fee  to  a  third  person,  confers  upon  the  life  tenant 
plenary  power  to  convey  the  fee  upon  the  terms  of 
the  power  granted:  Grace  v.  Perry,  197  Mo.  550  (95 
S.  W.  875,  7  Ann.  Cas.  948). 

6.  The  rule  of  construction  established  by  the  great 
weight  of  authority  is,  that  where  an  estate  is  given 
for  life  in  definite  terms,  an  added  power  of  disposi- 
tion does  not  enlarge  the  estate  into  a  fee  simple. 
This  rule,  of  course,  seeks  to  give  effect  to  the  in- 
tention of  the  testator,  but  regards  specific  terms  such 
as  '*for  life,*'  ^* during  his  or  her  natural  life,'*  etc., 
as  showing  what  estate  the  testator  intended  to  give : 
Note,  9  Ann.  Cas.  947,  and  the  many  cases  there 
cited. 

There  is  a  minority  rule  prevailing  in  some  states 
that  the  devise  of  an  estate  for  life,  coupled  with  an 
absolute  power  of  disposition,  either  express  or  im- 
plied, gives  the  devisee  an  estate  in  fee:  See  list  of 
authorities  sustaining  the  minority  rule,  2  Com- 
mentaries on  Wills,  Alexander,  p.  1415,  note  89. 

In  Winchester  v.  Hoover,  42  Or.  314  (70  Pac.  1035), 
this  court  has  approved  the  legal  proposition  stated 
by  Mr.  Justice  Field  in  Brant  v.  Virginia  C.  &  Iron 
Co.,  93  U.  S.  326  (23  L.  Ed.  927,  see,  also,  Rose's  U.  S. 
Notes),  that: 

**  Where  a  power  of  disposal  accompanies  a  bequest 
or  devise  of  a  life  estate,  the  power  is  limited  to  such 
disposition  as  a  tenant  for  life  can  make,  unless  there 
are  words  dearly  indicating  that  a  larger  power  was 
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intended :  Bradley  v.  Westcott,  13  Ves.  445 ;  Smith  v. 
Bell,  31  U.  S.  (6  Pet.)  68  (8  L.  Ed.  322) ;  Boyd  v. 
Strahwn,  36  111.  355.'' 

It  was  held  in  Winchester  v.  Hoover,  42  Or.  314  (70 
Pac.  1035),  that: 

*' Where  there  is  a  devise  of  real  property  for  Ufe 
in  express  terms,  with  power  of  disposal,  the  power 
does  not  enlarge  the  estate  into  a  fee,  and  the  devisee 
can  convey  only  such  estate  as  he  received,  unless 
there  are  words  clearly  indicating  that  a  larger  power 
was  intended.*' 

In  the  case  of  Savage  v.  Savage,  51  Or.  171  (94 
Pac.  184),  this  court,  speaking  through  Mr.  Chief 
Justice  Bean,  said: 

*' Where  there  is  a  general  devise  without  any 
specifications  as  to  the  estate  devised,  and  absolute 
power  of  disposal,  the  donee  may  convey  a  title  in  fee 
although  he  may  be  required  to  account  for  the  pro- 
ceeds as  a  trustee." 

7.  In  the  case  at  bar.  Pearl  D.  Gildersleeve  clearly 
indicated  that  the  devisee  is  empowered  to  convey  a 
greater  estate  than  he  received.  The  estate  devised 
is  plainly  specified  as  a  life  estate,  and  the  power  of 
disposal  is  absolute.  Testatrix  said,  in  devising  her 
husband  his  life  estate  in  the  land,  that: 

**A11  the  rest,  residue  and  remaind'Cr  of  my  prop- 
erty, real,  personal  and  mixed,  of  whatever  the  same 
may  consist  or  wherever  the  same  may  be  situate,  I 
give,  devise  and  bequeath  to  my  husband,  Frank  A. 
Gildersleeve,  during  his  natural  lifetime,  the  re- 
mainder over  at  the  time  of  his  death  to  go  to  my 
said  children,  share  and  share  alike." 

Manifestly,  it  was  her  intention,  after  providing 
for  her  three  children  in  clause  5  of  the  will  by  be- 
queathing to  each  of  them  one  dollar,  that  her  prop- 
erty, personal  and  real,  should  be  bequeathed  and 
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devised  to  her  husband  during  his  lifetime.  The 
language  of  the  testatrix  establishes  that  she  in- 
tended to  devise  to  her  husband  a  life  estate  in  her 
property.  She  contemplated  and  said  that  the  re- 
mainder over  at  the  time  of  his  death  should  go  to 
her  children,  share  and  share  alike.  She  then  con- 
ferred upon  him  a  power  of  disposal  as  follows,  by 
stating  that  it  was  her  intention — 

*  *  That  my  said  husband  shall  have  the  full  manage- 
ment and  control  of  all  of  my  said  property  and  to 
that  end  he  may  sell  and  convey  any  and  all  of  the 
property  in  the  usual  course  of  business,  the  same  as 
I  could  or  would  do  if  personally  present. '^ 

These  words  clearly  indicate  that  the  testatrix 
intended  to  empower  her  husband  with  full  authority 
to  sell  all  of  her  property,  which  included  the  land, 
and  to  transfer  the  same  title  that  she  could  have 
conveyed  if  personally  present.  That  title  is  a  fee- 
simple  title. 

The  demurrer  should  have  been  sustained. 
This  case  is  reversed  and  remanded  for  further 
proceedings  consistent  with  this  opinion. 

Bevebsed  akd  Remanded. 

Benson^  J.^  not  sitting. 


Argued  Marcli  8,  affirmed  May  81,  1921. 

IMBRIE  V.  HAETRAMPF. 

(198  Pac.  621.) 

WlllB— Intention  of  Testator  ControU. 

1.    In  construing  a  will,  if  the  intention  of  the  testator  can  reason- 
iiblj  be  ascertained,  it  controls  the  disposition  of  his  property. 

1.    Bule  that  wills  are  to  be  more  liberally  construed  than  deeds, 
see  note  in  Ann.  Oa&  1913E,  1286. 


590  Imbrib  t^.  Habtbampf.  [100  Or. 

Wills — ^DerlM  Wltli  Condition  VtniBie^  nonld  not  SoU  or  Bncamber 
Bof ore  Certain  Time  Hold  to  Vtm  Clow  Titlo  After  SudL  Time. 

2.  Testator  devised  to  Ms  son  certain  land  subjeet  to  the  re- 
Btrictions  that  it  should  not  be  sold  or  mortgaged  until  he  was  40 
years  old,  nor  be  subject  to  his  debts,  that  if  he  sold  or  mortgaged 
anj  part  of  i^  before  that  time  all  his  interest  should  cease  and 
the  land  descend  to  his  children,  if  any,  and,  if  not,  to  his  brothers 
then  living,  the  devise  to  be  accepted  in  full  payment  of  testator's 
indebtedness  to  devisee  except  $500,  and  an  encumbrance  on  the  land 
to  be  paid  out  of  the  estate.  Held,  in  view  of  Sections  10121, 
10124,  Or.  L.,  providing  that  the  intent  of  testator  shall  control, 
that  it  was  the  intention  of  testator  that  devisee,  after  he  reached 
40,  could  dispose  of  the  land  at  his  pleasure,  and  that  payment  of 
the  encumbrances  from  the  estate  indicated  his  intention  to  pass  a 
clear  title. 

Wills— Term  "Heirs"  or  Other  Words  of  Inlieiltance  not  Neceesaiy 
to  Create  Estate  in  Fee  Simple. 

3.  Under  Section  9847,  Or.  L.,  the  term  "heirs"  or  other  words 
of  inheritance  are  not  necessary  to  create  or  convey  an  estate  in 
fee  simple. 

Wills— Estate  In  Fee  CiTon  in  one  Claase  Cannot  be  Taken  Away 
or  Diminished  by  Babeequent  Eiqpression  of  Doubtful  Import 
Bepugnant  Thereto. 

4.  Where  an  estate  in  fee  is  given  in  one  clause  of  a  will  in 
clear  and  explicit  terms,  the  interest  which  the  devisee  thus  obtains 
cannot  be  taken  away  or  diminished  by  any  subsequent  vague  or 
general  expression  of  doubtful  import,  or  by  any  inference  de- 
ducible  therefrom  that  may  be  repugnant  to  the  estate  given. 

Wills — "Ezecntory  DotUm"  Defined. 

5.  An  "executory  devise''  is  a  future  estate  or  interest  in  lands 
created  by  will,  and  limited  so  that  it  cannot  take  effect  as  a  re- 
mainder or  a  future  use,  which  does  not  vest  at  the  death  of  the 
testator,  but  only  on  the  happening  of  some  future  contingent  event, 
can  be  created  without  the  intervention  of  a  preceding  estate,  and 
may  be  limited  after  a  fee. 

Perpetuities — ^Executory  Devise,  to  Take  Effect  Only  upon  Indefinite 
Failure  of  Issue,  is  Void  THider  Bule  Against  Perpetuities. 

6.  An  executory  devise,  to  take  effect  only  upon  an  indefinite 
failure  of  issue,  is  void  under  the  rule  as  to  perpetuities,  for  an  ex- 
ecutory interest,  to  be  valid,  must  take  effect  within  the  life  or 
lives  of  those  in  being,  and  within  21  years  thereafter,  with  the 
usual  period  of  gestation  added. 

Wills— Devise  of  Fee  Over  if  Devisee  "Die  Without  Issue^'^  Means 
Dying  Without  Issue  in  Lifetime  of  Testator. 

7.  A  devise  of  a  fee,  with  a  condition  that  if  the  devisee  "die 
without  issue"  the  estate  is  to  go  to  others,  means  dying  without 


2.  Validity  of  devise  with  limited  or  partial  restraint  on  aliena- 
tion, see  notes  in  7  Ann.  Cas.  319;  Ann.  Cas.  1912C,  1329. 

6.  Validity  of  devisp  ovor  limited  upon  indefinite  failure  of  issuoi 
see  note  in  6  Ann.  Csa  648. 
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ismxe  in  the  lifetime  of  the  testator,  unleBs  »  different  intention  if 
Bianif est  from  the  context  of  the  will. 

W1U»— SatMMquent   Paragrapb   of   Will   Held  not  to   Dobaao   Fee 
Oraatad  DeyiBoe  in  Earlier  Paragraph. 

8.  Testator  devised  to  a  son  in  one  paragraph  of  his  will  certain 
land  subject  to  the  restriction  that  it  should  not  be  sold  or  mortgaged 
until  devisee  was  40  years  of  age,  nor  be  subject  to  his  debts,  that 
if  he  sold  or  mortgaged  any  part  of  it  before  such  time  all  his 
interest  therein  should  cease  and  the  land  descend  to  his  children, 
if  any,  and,  if  not,  to  all  his  brothers  then  living,  the  devise  to  be 
accepted  and  received  in  full  payment  of  testator's  indebtedness  to 
devisee,  except  $500,  and  the  encumbrance  upon  the  land  to  be 
paid  out  of  the  testator's  estate.  In  another  paragraph  of  the  will 
testator  directed  that  should  any  of  the  devisees  named  in  the 
will  die  without  leaving  lineal  descendants,  children  or  gHand- 
children,  all  of  the  property  devised  to  such  devisee  should  go  in 
equal  shares  to  his  brothers  and  sisters  then  living,  or  to  the  chSdren 
of  any  brother  or  sister  then  deceased.  Held,  that  the  latter  pro- 
vision did  not  debase  the  fee-simple  title  which  passed  to  the  son 
after  he  attained  the  age  of  40  years  without  violating  any  of  fhe 
restrictions  in  the  earlier  paragraph  of  the  will.  (Per  Bean  and 
Johns,  JJ.) 

BamaindeiB— No  Bemalndar  upon  Estate  in  Fee  Simple  or  DetennJn- 
able  Fee. 

9.  There  can  be  no  remainder  upon  an  estate  in  fee  simple  or  upon 
a  determinable  fee,  for  the  reason  that  by  disposing  of  such  an 
estate  one  divests  himself  of  all  his  interest,  and  has  no  estate  to 
transfer. 

Willa— Executory  Devise  of  Fee-simple  Estate  cannot  .be  Defeated 
or  Ijessened  by  Uncertain  Clause  in  Another  Portion  of  WiU. 

10.  An  executory  devise  being  for  the  purpose  of  carrying  out 
the  wish  of  a  testator,  no  technical,  indefinite  or  uncertain  clause 
in  a  subsequent  paragraph  of  the  will  should  be  construed  to  defeat 
or  lessen  the  plain  devise  of  an  estate  in  fee  simple,  made  in  an  earlier 
elause  of  the  will. 

Wills— Dense  Over  on  Death  Without  Children  Held  to  Take  EfTect 
Whether  the  Death  Is  Before  or  After  the  Death  of  Testator. 

11.  When  a  devise  is  made  to  one  person  in  fee  and  upon  his 
death  to  another  in  fee,  and  the  death  of  the  first  taker  is  coupled 
with  other  circumstances  which  may  or  may  not  ever  take  place, 
as  death  under  age  or  without  children,  the  devise  over,  unless  con- 
trolled by  other  provisions  of  the  will,  takes  effect  according  to  the 
ordinary  and  literal  meaning  of  the  words,  upon  the  death  of  the 
devisee,  under  the  circumstances  indicated,  at  any  time,  whether 
before  or  after  the  death  of  the  testator. 

Equity— Xlfomplalnt  Taken  as  True  on  Demurrer. 

12.  All  averments  of  a  complaint  must  be  taken  as  true  when 
considered  u£K)n  demurrer. 
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From  Washington:  Geobqs  B.  Bagley,  Judge, 

Department  2. 

The  purpose  of  this  suit  is  to  enforce  specific  per- 
formance of  a  contract  under  which  the  plaintiff 
agreed  to  sell,  and  the  defendant  agreed  to  purchase, 
166  acres  of  land  situated  in  Washington  County, 
Oregon.  The  contract  expressly  provides  that  in  the 
event  the  plaintiff  is  unable  to  convey  a  marketable 
title  in  fee  simple  to  the  premises,  free  from  all 
encumbrances,  then  the  defendant  is  relieved  from 
making  payment  for  the  land. 

The  defendant  has  refused  to  perform  the  contract 
and  to  make  payment  of  the  purchase  price  of  the 
land,  upon  the  sole  ground  that  plaintiff's  title  is  not 
marketable.  The  complaint  fully  sets  forth  all  facts 
upon  which  the  defendant's  objections  to  the  title  are 
based.  The  defendant  interposed  a  demurrer  to  the 
complaint,  which  was  overruled.  Defendant  refusing 
to  plead  further,  a  decree  was  passed  in  favor  of 
plaintiff.     Defendant  appealed. 

The  defendant  has  no  disposition  to  evade  the  per. 
formance  of  his  contract,  and  is  in  fact  anxious  to 
effect  a  purchase  of  the  property  upon  the  basis  of 
the  contract,  provided  the  plaintiff  is  able  to  convey 
unto  him  a  marketable  title.  The  land,  title  to  which 
is  in  controversy,  was  owned  by  Bobert  Imbrie,  in  fee 
simple,  and  free  from  all  encumbrances  at  the  time 
of  his  death,  which  occurred  on  January  5, 1897.  The 
defendant  raises  no  question  as  to  the  validity  of  the 
title  of  Bobert  Imbrie,  the  ancestor  of  the  plaintiff, 
under  whom  plaintiff  claims  to  have  derived  title. 
Bobert  Imbrie  left  a  will  which  was  duly  admitted  to 
probate,  and  the  estate  was  regularly  closed.  By  the 
third  paragraph  of  the  will  he  bequeaths  and  devises 
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certain  property  to  James  A.  Imbrie.  By  the  fourth 
paragraph  he  gives  to  two  of  his  daughters  certain 
sums  of  money.  By  the  fifth,  to  his  children  Lizzie 
Freeman  and  Ella  Williams  certain  sums  of  money. 
In  the  sixth  he  bequeaths  certain  property  to  James 
A.  Imbrie.    Paragraph  7  of  the  will  is  as  follows: 

'*I  give,  bequeath  and  devise,  to  my  son  Ralph 
Imbrie,  all  the  land  that  I  now  own  in  and  being  a 
part  of  the  Donation  Land  Claim  of  Caleb  Wilkins 
and  wife,  and  being  the  tract  of  land  purchased  by  me 
from  William  L.  Wilkins,  and  being  in  Township  1 
North,  Eange  2  West,  Will.  Mer.,  in  Washington 
County,  Oregon,  subject  to  the  following  restrictions, 
to-wit :  Said  land  shall  not  in  whole  or  part  be  sold  or 
mortgaged  until  the  said  Ralph  Imbrie  is  forty  years 
of  age,  nor  subject  to  his  debts  and  should  he  sell  or 
mortgage  it,  or  any  part  of  it,  before  that  time,  all 
his  interest  in  said  land  shall  cease  and  terminate, 
and  said  land  shall  descend  to  his  children,  if  he  then 
have  any,  and  if  not,  then  to  all  his  brothers  then  liv- 
ing. This  devise  to  be  accepted  and  received  by  him 
in  full  of  any  indebtedness  to  him,  except  five  hundred 
dollars.  The  encumbrance  upon  his  land  to  be  paid 
out  of  my  estate.'* 

In  the  eighth  paragraph  of  the  will  he  devises  to 
his  son,  James  A.  Imbrie,  in  fee  simple  a  tract  of 
land.  By  the  ninth  he  devises  to  his  son,  T.  R.  Im- 
brie, in  fee  simple  a  certain  tract  of  land.  By  the 
tenth  paragraph  he  gives,  bequeaths  and  devises  all 
of  the  rest,  residue  and  remainder  of  his  property, 
real  and  mixed,  to  all  of  his  children  or  to  the  chil- 
dren of  any  deceased  child.  Paragraph  12  of  the  will 
is  as  follows: 

**I  further  bequeath,  devise  and  direct  that  should 
any  of  the  above  named  devisees  die  without  leaving 
lineal  descendants,  children  or  grandchildren,  then  in 
that  case,  all  of  the  property  above  devised  to  such 
devisee  shall  go  in  equal  shares  to  his  or  her  brothers 
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and  sisters  then  living,  or  to  the  children  of  any 
brother  or  sister  then  deceased,  by  right  of  repre- 
sentation. '  * 

The  plaintiff  did  not,  either  in  whole  or  in  part,  sell 
or  mortgage  said  real  property  prior  to  arriving  at 
the  age  of  forty  years,  nor  permit  the  same  to  become 
subject  to  his  debts.  On  and  prior  to  January  29, 
1920,  the  plaintiff  secured  deeds  of  conveyances  from 
all  of  the  children  and  grandchildren  of  Robert  Im- 
brie,  deceased,  of  all  their  interest  in  the  land,  except 
a  conveyance  from  plaintiff's  own  child,  who  is  a 
minor.  Apfibmbd. 

For  appellants  there  was  a  brief  with  oral  argu- 
ments by  Mr.  M.  B.  Bump  and  Mr.  D.  D.  Bump. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Hare,  McAlear  <&  Peters,  with  an  oral  argu- 
ment by  Mr.  W.  G.  Hare. 

BEAN,  J. — This  controversy  arises  out  of  the  con- 
struction of  paragraphs  7  and  12  of  the  will,  and  as 
to  the  estate  or  interest  in  the  real  property  thereby 
devised  to  the  plaintiff.  It  is  the  contention  of  the 
defendant  that  the  provisions  of  the  paragraphs  of 
the  will  referred  to  vested  in  plaintiff  only  a  life  es- 
tate with  the  remainder  over  to  his  children  or  grand- 
children living  at  the  time  of  his  death;  and  in  case 
he  died  "without  leaving  lineal  descendants,  children 
or  grandchildren,''  then  in  such  case  only  does  title  to 
the  property  pass  to  the  brothers  and  sisters. 

1.  It  is  a  cardinal  principle  of  law  that  in  construing 
a  will  the  intention  of  the  testator  is  the  guide.  If 
such  intention  can  reasonably  be  ascertained  it  con- 
trols the  disposition  of  his  property:  Jasper  v.  Jds^ 
per,  17  Or.  590  (22  Pac.  152) ;  Love  v.  Walker,  59  Or. 
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95,  107  (115  Pac.  296) ;  Kaser  v.  Kaser,  68  Or.  157  (137 
Pac.  187) ;  Beakey  v.  Knutson,  90  Or.  574  (174  Pac. 
1149,  177  Pac.  955). 

2,  3.  By  paragraph  7  of  the  will,  Eobert  Imbrie 
devised  to  his  son,  the  plaintiff  Ralph  Imbrie,  the 
land  in  question,  subject  to  the  restrictions  that  the 
real  estate  should  not  be  sold  or  mortgaged  until 
Ralph  Imbrie  was  40  years  of  age,  nor  be  subject  to 
his  debts.  If  he  had  sold  or  mortgaged  any  part  of 
it,  all  his  interest  in  the  land  would  have  ceased  and 
the  land  would  have  descended  to  his  children,  if  he 
had  any,  and  if  not  then  to  all  his  brothers  then  liv- 
ing. This  paragraph  of  the  will  provided  that  this 
devise  was  to  be  accepted  and  received  in  full  pay- 
ment of  the  indebtedness  of  the  testator  to  Ralph 
Imbrie,  except  $500.  The  encumbrance  upon  his  land 
was  to  be  paid  out  of  the  testator's  estate.  Had  it 
been  the  intention  of  the  testator  to  devise  a  life  es- 
tate to  his  son  Ralph  Imbrie,  it  would  have  been  the 
most  natural  thing  for  whoever  drafted  the  will  to 
have  used  the  words  ''during  his  natural  life,''  or 
words  of  like  import.  A  devise  of  real  property  is 
deemed  to  be  a  gift  of  all  of  the  testator's  estate  in 
the  premises  devised  ''unless  it  clearly  appears  from 
the  will  that  he  intended  to  devise  a  less  estate  or 
interest":  Section  10121,  Or.  L.  Section  10124, 
Or.  L.,  provides  that — 

"All  courts  and  others  concerned  in  the  execution 
of  last  wills  shall  have  due  regard  to  the  directions  of 
the  will  and  the  true  interests  (intent)  and  meaning 
of  the  testator  in  all  matters  brought  before  them." 

The  provision  of  the  will  that  Ralph  Imbrie  should 
not  sell  or  mortgage  the  land  until  he  became  40 
years  of  age  clearly  indicates  that  after  that  time  he 
could  dispose  of  it  at  his  pleasure.    The  provision 
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for  the  payment  of  the  encumbrances  on  the  land  from 
the  estate  indicates  that  it  was  the  intention  of  the 
testator  to  pass  a  clear  title  to  his  son.  The  specifi- 
cations indicate  that  no  other  restrictions  npon  the 
title  were  intended  by  the  testator.  The  language  of 
the  will  in  question  is  entirely  different  from  that 
used  in  the  will  construed  in  Love  v.  Walker,  59  Or. 
95,  107  (115  Pac.  296),  and  Love  v.  Linstead,  76  Or. 
66  (147  Pac.  935,  Ann.  Cas.  1917A,  898),  cited  and  re- 
lied on  by  defendant.  In  this  state  the  term  '* heirs,'* 
or  other  words  of  inheritance,  are  not  necessary  to 
create  or  convey  an  estate  in  fee  simple :  Section  9487, 
Or.  L. 

It  is  clear  that  by  the  seventh  paragraph  of  the  will 
Robert  Imbrie  devised  the  land  to  his  son,  Ralph  Im- 
brie,  in  fee,  subject  to  certain  restrictions  enumerated 
in  that  part  of  the  will.  Applying  the  maxim,  ex- 
pressio  unitis  est  exclusio  altering,  it  would  not  occur 
to  one  by  the  reading  of  the  will,  when  taking  it  by  its 
four  comers,  that  it  was  the  intention  of  the  testator 
to  include  or  apply  other  restrictions  or  limitations  to 
take  effect  after  his  decease.  Under  any  suggested 
construction  of  the  will  when  taking  into  consider- 
ation paragraph  12,  the  estate  devised  to  Ralph 
Imbrie  may  last  forever,  as  he  may  not  **die  without 
leaving  lineal  descendants,  children  or  grandchil- 
dren. ' '  Therefore,  it  is  safe  to  start  with  the  premise 
that  Ralph's  estate  is  a  fee. 

4.  It  is  a  well-established  rule  that  where  an  estate 
in  fee  is  given  in  one  clause  of  a  will  in  clear  and 
explicit  terms,  the  interest  which  the  devisee  thus 
obtains  in  the  land  cannot  be  taken  away  or  dimin- 
ished, by  any  subsequent  vague  or  general  expression 
of  doubtful  import,  or  by  any  inference  deducible. 
therefrom,  that  may  be  repugnant  to  the  estate  given : 
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Irvine  v.  Irvine,  69  Or.  187,  190  (136  Pac.  18) ;  Roh- 
erts  V.  Roberts,  140  111.  345  (29  N.  E.  886) ;  Meacham 
V.  Graham,  98  Tenn.  190  (39  S.  W.  12) ;  2  Underbill 
on  Wills,  §  689 ;  2  Alexander,  Com.  on  Wills,  §  931. 

It  is  noticed  that  by  tbe  provisions  of  paragraph  7, 
the  devise  to  Balpb  was  conditioned  upon  its  being  ac- 
cepted and  received  by  him  in  full  of  the  testator's 
indebtedness  to  him,  with  the  exception  of  $500. 
While  the  amount  of  the  indebtedness  is  not  disclosed 
by  the  record,  it  would  not  seem  that  the  father  in 
the  liberal  disposition  of  his  bounty  to  his  son,  as 
manifested  by  the  will,  would  devise  a  title  in  fee  to 
land  for  a  consideration  in  one  part  of  the  will  and 
take  it  away  or  diminish  the  title,  debase  the  fee  as 
it  is  usually  termed,  in  another  part.  It  would  be 
inequitable  for  him  to  attempt  to  do  so,  and  a  con- 
struction of  the  will  which  would  effectuate  such  a 
result  would  be  antagonistic  to  the  intention  of  the 
testator,  according  to  the  language  of  his  testament. 
As  well  said  by  Mr.  Justice  Burnett,  in  Bilyeu  v. 
Crouch,  96  Or.  66  (189  Pac.  222),  **No  will  has  a  twin 
brother.*'  It  might  be  said  that  on  this  account,  the 
precedents  which  we  find  for  enlightenment,  do  not 
appear  to  belong  to  the  same  family.  It  is  seldom 
that  one  undertakes  to  reconcile  the  divergent  judicial 
decisions.    No  such  effort  will  here  be  made. 

It  is  stated  in  21  C.  J.,  page  995,  Section  149,  as 
follows : 

**The  tendency  of  modem  decisions  on  questions  of 
contingent  and  vested  remainders  has  been  more  and 
more  to  break  away  from  the  technical  refinements  of 
the  old  common-law  learning,  and  to  allow  deeds  and 
wills  to  be  effective  in  line  with  the  intent  of  their 
faces,  as  gathered  from  the  everyday  good  sense  of 
their  language.  *' 

We  quote  from  10  E.  C.  L.,  page  651,  Section  7: 
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'^  Since  an  estate  in  fee  simple  implies  absolute 
sovereignty  over  the  land,  the  power  of  alienation  is 
necessarily  and  inseparably  incidental  thereto,  and  an 
unlimited  condition  in  restraint  of  alienation  attached 
to  such  an  estate  is  void.  The  estate  is  subject  to 
dower  and  curtesy;  and  it  is  descendible  to  the  heirs 
general,  whether  male  or  female,  lineal  or  collateral/' 

Nevertheless  the  question  is  submitted  as  to  whether 
or  not  the  language  of  paragraph  12  of  the  will 
clearly  shows  an  unmistakable  intention  on  the  part 
of  the  testator  to  diminish  the  estate  of  Ralph  Imbrie, 
or  debase  the  fee  advised  by  the  terms  of  paragraph  7. 
It  is  believed  that  the  question  should  be  answered  in 
the  negative. 

5.  It  is  suggested  by  the  provisions  of  the  twelfth 
paragraph  of  the  will  the  estate  of  Balph  Imbrie  may 
end  if  he  should  die  without  lineal  descendants,  chil- 
dren or  grandchildren,  and  therefore  it  is  a  determin- 
able or  qualified  fee,  with  a  gift  over  in  the  nature 
of  an  executory  devise  in  favor  of  his  brothers  and 
sisters  and  their  children. 

An  executory  devise  is  defined  as  a  future  estate 
or  interest  in  lands  created  by  will  and  limited  so  that 
it  cannot  take  effect  as  a  remainder  or  a  future  use. 
It  does  not  vest  at  the  death  of  the  testator,  but  only 
on  the  happening  of  some  future  contingent  event. 
It  is  such  a  limitation  of  a  future  estate  or  interest 
in  lands  as  the  law  admits  in  the  case  of  a  will,  though 
contrary  to  the  rules  of  limitations  regarding  convey- 
ances at  common  law.  It  can  be  created  without  the 
intervention  of  a  preceding  estate,  and  it  may  be 
limited  after  a  fee :  2  Alexander  on  Wills,  §  1017. 
This  kind  of  an  estate  or  interest,  it  is  declared,  was 
instituted  to  support  the  will  of  the  testator  in  cases 
where  by  the  rules  of  law  the  devise  of  a  future  estate 
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could  not  operate  as  a  remainder^  as  in  case  of  a 
remainder  after  a  fee  which,  a,lthoTigh  not  good  as  a 
remainder,  is  valid  as  an  executory  devise:  4  Kent's 
Com.  •269. 

6.  An  executory  devise  to  take  effect  only  upon  an 
indefinite  failure  of  issue  is  void  under  the  rule  as 
to  perpetuities,  for  an  executory  interest,  in  order  to 
be  valid,  must  take  effect  within  the  life  or  lives  of 
those  in  being,  and  within  21  years  thereafter,  with 
the  usual  period  of  gestation  added. 

7.  There  appears  to  be  a  distinction  between  a  case 
where  a  life  estate  is  devised  with  a  remainder  over 
in  case  the  devisee  die  without  issue,  and  where  an 
estate  is  devised  or  conveyed  in  fee  with  a  gift  over 
upon  the  proviso  that  the  grantee  die  without  heirs. 
It  is  stated  in  Love  v.  Walker,  59  Or.  95,  at  page  107 
(115  Pac.  296,  at  page  301) : 

**The  rule  of  construction  prevailing  in  most  states 
of  the  Union  is  that  a  devise  of  a  fee,  coupled  with  a 
condition  that  if  the  devisee  die  without  issue  the  es- 
tate is  to  go  to  others,  means  dying  without  issue  in 
the  lifetime  of  the  testator,  unless  a  different  inten- 
tion is  manifest  from  the  context  of  the  will.  '  The 
presumption  that  the  contingency  of  dying  without 
issue,'  says  the  author  of  the  exhaustive  note  to  the 
case  of  Lumpkin  v.  Lumpkin,  25  L.  B.  A.  (N.  S.)  1063, 
1064,  *is  to  be  restricted  to  testator's  lifetime  being 
fundamentally  limited  to  cases  where  an  absolute  gift 
is  made  to  the  first  taker,  in  express  terms  or  by  im- 
plication, is  not  applicable  where  the  gift  is  clearly  of 
a  less  interest.'  " 

Turning  to  the  foundation  of  that  enunciation,  25 
L.  R.  A.  (N.  S.)  1059  et  seq.,  we  find  among  numerous 
authorities  cited  in  the  notes  the  following  on  page 
1060: 

**It  is  well  settled  that  where  the  terms  of  the  will 
indicate  an  intention  that  the  primary  devisee  shall 
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take  the  fee  on  the  death  of  the  testator,  coupled  with 
a  devise  over  in  case  of  his  death  withont  issue,  tiie 
words  refer  to  a  death  without  issue  during  the  life 
of  the  testator;  and  where  the  primary  devisee,  sur- 
viving the  testator,  takes  an  absolute  estate  in  fee 
simple,  this  rule  of  construction  is  adopted  in  order 
to  avoid  repugnancy,  and  because  the  law  favors  the 
vesting  of  estates  at  the  earliest  possible  moment,  in 
the  absence  of  a  clear  manifestation  of  the  intention 
of  the  testator  to  the  contrary :  Tarvell  v.  Smith,  125 
Iowa,  388  (101  N.  W.  118).       . 

**  Where  a  bequest  is  direct  and  immediate,  and 
nothing  else  appears  to  aid  in  the  interpretation,  the 
law  inclines  to  construe  *die  without  issue'  as  mean- 
ing the  death  of  the  legatee  without  issue  in  the  tes- 
tator's lifetime:  Birney  v.  Richardson,  5  Dana  (Ky.), 
424.  •  • 

'**So,  also,  in  Washbon  v.  Cope,  144  N.  Y.  287  (39 
If.  E.  388),  it  is  said  that  the  rule  is  well  settled  that 
where  a  devise  or  bequest  over  to  third  persons  is 
dependent  upon  death  without  issue  or  without  chil- 
dren, the  death  referred  to  is  death  in  the  lifetime  of 
the  testator.'' 

8.  The  fact  that  our  Code  is  closely  related  to  those 
in  the  states  of  Iowa  and  New  York  lends  weight  to 
the  opinions  in  those  states.  In  the  present  case,  in- 
stead of  the  language  of  the  will,  other  than  that  in 
paragraph  12,  manifesting  an  intention  of  the  testator 
to  devise  an  estate  less  than  that  of  fee  simple,  the 
expression  of  the  will  of  the  devisor  is  to  the  contrary 
as  we  have  noted. 

We  therefore  conclude  that  the  proviso  that  in  the 
event  Ralph  Imbrie  should  'Mie  without  leaving  lineal 
descendants,  children  or  grandchildren,"  etc.,  was  not 
inserted  in  the  memorandum  of  the  testator  with  the 
intention  of  debasing  the  fee  devised  to  Ralph  Im- 
brie, or  indicating  that  Robert  Imbrie  proposed  to 
give  to  this  son  an  estate  less  than  an  absolute  fee 
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Bimple  after  he  attained  the  age  of  40  years  without 
violating  any  of  the  restrictions  embodied  in  para- 
graph 7. 

It  is  no  doubt  the  rule  that  where  an  estate  other- 
wise than  an  absolute  estate  in  fee  simple  is  devised 
in  one  portion  of  a  will,  in  clear  and  decisive  terms, 
and  the  subsequent  provisions  clearly  show  an  un- 
mistakable intention  on  the  part  of  the  testator  to 
give  an  estate  less  than  an  indefeasible  fee  simple, 
such  latter  intention  must  control:  2  Alexander  on 
Wills,  p.  1363,  §  933.  In  considering  the  will  in  ques- 
tion we  do  not  find  such  unmistakable  intention  in- 
dicated on  the  part  of  the  testator. 

9.  There  can  be  no  remainder  upon  an  estate  in  fee 
simple  for  the  reason  that,  by  disposing  of  such  an 
estate,  one  divests  himself  of  all  interest  in  the  land 
and  has  no  estate  to  transfer  to  another.  For  the 
same  reason  there  can  be  no  remainder  upon  a  deter- 
minable fee:  1  Tiffany  on  Real  Property,  481;  21 
C.  J.,  p.  1024,  §§  205  and  206. 

10.  The  very  reason  of  the  institution  of  an  ex- 
ecutory devise  being  for  the  purpose  of  carrying  out 
the  wish  of  a  testator,  it  should  not  be  transformed 
into  an  instrument  serving  the  purpose  to  defeat  such 
will.  No  technical,  indefinite  or  uncertain  clause  in 
paragraph  12  of  the  will  should  be  construed  to  defeat 
or  lessen  the  plain  devise  made  by  the  testator  in 
the  seventh  clause  of  the  will.  Plaintiff  Ralph  Im- 
brie,  by  virtue  of  his  father  ^s  will,  took  an  absolute 
title  in  fee  simple  to  the  real  estate  described:  Love 
V.  Walker,  59  Or.  95  (115  Pac.  296) ;  Rowland  v.  War- 
ren,  10  Or.  29;  Biltjeu  v.  Crouch,  96  Or.  66  (189  Pac. 
222) ;  Love  v.  Lindstedt,  76  Or.  66  (147  Pac.  935,  Ann. 
Gas.  1917 A,  898). 
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11.  In  Britton  v.  Thornton,  112  TJ.  S.  526,  532  (28 
L.  Ed.  816,  5  Sup.  Ct.  Eep.  291,  294,  see,  also,  Rose's 
TJ.  S.  Notes),  quoted  from  with  approval  in  Bilyeu  v. 
Grouchy  supra,  we  find  this  statement  of  the  law: 

**When  indeed  a  devise  is  made  to  one  person  in 
fee,  and  *in  case  of  his  death'  to  another  in  fee,  the 
absurdity  of  speaking  of  the  one  event  which  is  sure 
to  occur  to  all  living  as  uncertain  and  contingent  has 
led  the  courts  to  interpret  the  devise  over  a  referring 
only  to  death  in  the  testator's  lifetime.  •  •  But 
when  the  death  of  the  first  taker  is  coupled  with  other 
circumstances  which  may  or  may  not  ever  take  place, 
as,  for  instance,  death  under  age  or  without  children, 
the  devise  over,  unless  controlled  by  other  provisions 
of  the  will,  takes  effect,  according  to  the  ordinary  and 
literal  meaning  of  the  words,  upon  death,  under  the 
circumstances  indicated  at  any  time,  whether  before 
or  after  the  death  of  the  testator.'' 

Applying  this  excerpt  to  the  present  case,  upon  an 
analysis  of  the  entire  will,  we  think  that  the  provi- 
sions of  the  will,  other  than  those  embraced  in  para^ 
graph  12,  control  and  clearly  express  the  desire  of  the 
testator  in  bestowing  his  bounty.  Whatever  road  we 
travel,  and  view  as  many  precedents  as  we  may,  we 
necessarily  come  back  to  the  language  found  in  the 
testamentary  instrument. 

The  minor  child  of  plaintiff  has  no  interest  in  the 
real  property  in  question.  The  time  is  past  for  the 
happening  of  the  event  detailed  in  the  seventh  para- 
graph of  the  will.  Ralph  Imbrie  did  not  sell  or  en- 
cumber the  land  prior  to  his  arriving  at  the  age  of  40 
years,  so  that  his  interest  in  the  real  property  would 
cease  and  the  land  go  to  his  children  by  virtue  of  the 
will. 

12.  From  the  averments  of  the  complaint,  which 
imust  be  taken  as  true  when  considered  upon  demur- 
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rer,  plaintiff  has  a  marketable  title  to  the  land  in 
question. 

The  decree  of  the  lower  court  is  therefore  affirmed. 

Apfibmed. 

Johns,  J.,  concurs. 

Bbown,  J.,  concurs  in  result. 

BURNETT,  C.  J.,  Specially  Concurring  in  the  Re- 
sult.— This  is  a  suit  by  the  seller  to  enforce  specific 
performance  of  a  contract  whereby  the  defendant 
agreed  to  buy  certain  lands,  provided  the  plaintiff  had 
a  fee-simple  title  thereto.  The  plaintiff  derives  title 
under  the  will  of  his  father,  Robert  Imbrie,  who  died 
January  5,  1897.  Other  clauses  of  the  testament  de- 
vise lands  to  the  sons  of  the  testator  in  fee,  but  the 
title  of  the  plaintiff  depends  upon  and  is  affected  by 
two  clauses,  the  seventh  and  the  twelfth.  The  seventh 
reads  thus: 

**I  give,  bequeath  and  devise  to  my  son,  Ralph  Im- 
brie, all  the  land  that  I  now  own  in  and  being  a  part 
of  the  donation  land  claim  of  Caleb  Wilkins  and 
wife,  *  •  subject  to  the  following  restrictions,  to-wit : 
said  land  shall  not  in  whole  or  part  be  sold  or  mort- 
gaged until  the  said  Ralph  Imbrie  is  forty  years  of 
age,  nor  subject  to  his  debts  and  should  he  sell  or 
mortgage  it,  or  any  part  of  it,  before  that  time,  all 
his  interest  in  said  land  shall  cease  and  terminate, 
and  said  land  shall  descend  to  his  children,  if  he 
then  have  any,  and  if  not,  then  to  all  his  brothers 
then  living.  This  devise  to  be  accepted  and  received 
by  him  in  full  of  my  indebtedness  to  him,  except  five 
hundred  dollars.  The  incumbrance  upon  his  land  to 
be  paid  out  of  my  estate.*' 

The  twelfth  clause  here  follows: 

''I  further  bequeath,  devise  and  direct  that  should 
any  of  the  above  named  devisees  die  without  leaving 
lineal  descendants,  children  or  grandchildren,  then^  in 
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that  case,  all  of  the  property  above  devised  to  such 
devisee  shall  go  in  equal  shares  to  his  or  her  brothers 
and  sisters  then  living,  or  to  the  children  of  any 
brother  or  sister  then  deceased,  by  right  of  represen- 
tation/' 

The  complaint  states  that  the  plaintiff  became  40 
years  of  age  on  October  8, 1916,  and  prior  to  that  time 
did  not  sell  the  realty  in  whole  or  in  part,  or  mort- 
gage the  same  or  permit  it  to  become  subject  to  his 
debts.  The  pleading  also  recites  the  names  of  the 
children  of  Robert  Imbrie,  the  testator,  then  living 
and  one  daughter  dead,  survived  by  her  two  children, 
gives  the  names  of  all  the  grandchildren  of  the  tes- 
tator, and  avers  that  on  January  29,  1920,  all  the 
brothers  and  sisters  of  the  plaintiff  then  living  and  all 
their  children  and  the  children  of  the  deceased  sister, 
naming  all  of  them,  conveyed  to  him  all  their  right, 
title  and  interest  in  the  property  by  deeds  of  convey- 
ance duly  executed,  acknowledged,  delivered  and  re- 
corded. He  states  that  he  himself  has  one  child, 
Gladys  Imbrie,  a  minor,  bom  after  the  death  of  the 
testator.  Upon  this  narration  of  facts,  claiming  he 
has  no  plain,  speedy  or  adequate  remedy  at  law,  he 
prays  for  a  decree  to  the  effect  that  his  title  be  ad- 
judged a  marketable  one  and  that  the  defendant  be 
compelled  specifically  to  perform  the  contract;  to- 
gether with  other  and  further  relief  as  may  seem 
equitable. 

The  sole  defense  interposed  is  a  general  demurrer 
to  the  complaint,  which  being  overruled,  the  defend- 
ant refused  to  answer  further;  whereupon  the  court 
rendered  a  decree  according  to  the  prayer  of  the  com- 
plaint, and  the  defendant  has  appealed. 

It  is  conceded  that  the  testator  had  the  fee-simple 
title  absolute  to  the  land,  hence  the  question  to  be 
determined  is,  whether  or  not  the  plaintiff  Ralph 
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Imbrie  has  the  same  title,  that  being  the  estate  which 
he  contracted  to  convey.  The  devising  words  in  the 
seventh  clause  are  sufficient  to  pass  to  Balph  that 
interest  in  the  land,  although  neither  the  word 
*' heirs '*  nor  the  words  ''fee  simple '*  appear  in  the 
will.  Although  at  common  law,  in  a  conveyance  it 
was  requisite  to  the  creation  of  a  fee-simple  estate  that 
it  run  to  the  grantee  and  his  heirs,  yet  even  then  the 
words  ''fee  simple*'  and  "heirs*'  were  not  necessary 
in  a  will  devising  real  property  to  a  devisee :  2  Black- 
stone,  108.  In  Oregon  the  rule  is  settled  by  statute, 
to  the  effect  that — 

"A  devise  of  real  property  shall  be  deemed  and 
taken  as  a  devise  of  all  the  estate  or  interest  of  the 
testator  therein  subject  to  his  disposal,  unless  it 
clearly  appears  from  the  will  that  he  intended  to  de- 
vise a  less  estate  or  interest":  Section  10121,  Or.  L. 

It  is  admitted  that  all  of  the  conditions  in  the 
seventh  clause  restraining  the  alienation  of  the  land 
until  Ealph  is  40  years  of  age  have  been  fulfilled. 
Without  regard,  therefore,  to  the  question,  academic 
here,  of  whether  this  condition  is  void  as  a  restraint 
upon  alienation,  under  the  authority  of  Hawley  v. 
Northampton,  8  Mass.  3  (5  Am.  Dec.  66),  and  many 
other  precedents,  or  whether  it  is  fulfilled,  the  ques- 
tion to  be  determined  is :  What  effect  has  the  twelfth 
clause  of  the  will  on  the  estate  of  Ralph?  We  note 
that  the  entire  fee-simple  estate  passed  out  of  the 
testator  by  virtue  of  his  will  and  succeeding  death. 
There  is  no  remainder  to  anyone  by  virtue  of  that 
devise.  The  case  does  not  involve  either  vested  or 
contingent  remainders.  The  whole  estate  went  to 
Ralph  Imbrie  with  the  conditional  limitation  laid 
down  in  the  twelfth  clause. 

It  is  impossible  by  deed  to  convey  a  fee-simple  title 
to  one,  and  in  the  same  conveyance  to  limit  the  same 
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fee  simple  to  another.  The  conveyance  woidd  contra- 
dict itself.  In  wills,  however,  a  fee-simple  estate 
may  be  devised  and  on  certain  conditions  the  identical 
fee  may  be  limited  to  another  individual.  This  would 
be  good  as  an  executory  devise.  This  executory  de- 
vise, however,  must  be  one  that  is  recognized  by  the 
law.  Its  conditions  must  conform  to  public  policy. 
In  other  words,  since  the  testator  has  devised  a  fee- 
simple  estate  to  Ralph,  if  the  former  would  limit  this 
estate  and  divert  it  in  the  future  to  someone  else,  it 
must  be  by  a  lawful  limitation.  At  common  law  the 
effort  of  landed  proprietors  was  to  perpetuate  their 
holdings  throughout  the  successive  generations  of 
their  families.  The  effort  of  the  king  and  courts  was 
to  break  down  these  perpetuities  and  make  the  land 
alienable  within  certain  reasonable  conditions.  The 
result  was,  that  the  common-law  rule  provides  that 
the  limitation  to  be  worked  out  by  executory  devise 
must  not  extend  the  perpetuation  of  the  estate  beyond 
a  life  or  lives  in  existence  at  the  time  the  will  takes 
effect  at  the  death  of  the  testator,  plus  the  period  of 
twenty-one  years  with  nine  months,  as  the  period  of 
gestation,  added.  As  stated  by  Mr.  Chief  Justice 
Parkeb  in  Eawley  v.  Northampton,  8  Mass.  3  (5 
Am.  Dec.  66),  the  limitation  of  twenty-one  years  was 
to  meet  the  case  of  a  minor,  and  that  of  nine  months 
was  to  let  in  a  child  yet  unborn.  The  weight  of  au- 
thority is,  that  the  mention  of  this  fractional  year 
was  superfluous,  for  the  reason  that,  if  it  be  to  his 
interest,  a  child  en  ventre  sa  mere  is  deemed  to  be 
living  at  the  time  the  will  takes  effect. 

Another  principle  to  be  observed  is  thus  expressed 
in  21  E.  C.  L.  289 : 

*'In  enforcing  the  rule  against  perpetuities,  it  is 
a  firmly  established  principle  that  every  future  limi- 
tation of  an  estate  is  void  as  too  remote  unless  it  is 
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apparent  that  it  must  take  effect  and  vest,  if  at  all, 
within  the  period  allowed  by  the  rule.  •  *  Thus, 
where  a  breach  of  condition  on  which  a  limitation 
depends,  if  it  occurs  at  all,  must  occur  within  the 
period  allowed  by  the  rule,  it  will  be  upheld.  It  is  not 
sufficient  that  the  future  estate  may  by  possibility 
become  vested  within  the  period  allowed  by  the  rule 
against  perpetuities  or  even  that  it  will  probably  be- 
come vested  in  such  period.  If  it  may  possibly 
happen  beyond  the  established  time  limits  or  if  there 
is  left  any  room  for  uncertainty  or  doubt  on  the  point, 
the  limitation  is  void.  If  a  future  limitation  may  not 
by  possibility  take  effect  within  the  prescribed  period 
it  cannot  be  made  good  by  subsequent  events.  In 
other  words,  the  validity  of  the  future  estates  under 
the  rule  against  perpetuities  depends  not  on  what 
actually  happens  after  the  time  at  which  the  rights 
of  the  parties  are  fixed,  but  on  what  may  happen  as 
viewed  at  the  time  when  the  deed  or  will  creating 
them  takes  effect.  Thus,  it  makes  no  difference  that 
one  to  whom  a  future  interest  is  given  happens  to  be 
bom  within  the  period  allowed  by  the  rule  if  he  might 
have  been  born  beyond  that  period.'^ 

A  leading  case  on  perpetuities  is  Brattle  Square 
Church  V.  Grant,  3  Gray  (Mass.),  142  (63  Am.  Dec. 
725).    The  syllabus  of  that  case  reads  thus: 

^*A  limitation,  by  way  of  executory  devise,  which 
may  possibly  not  take  effect  within  the  term  of  a  life 
or  lives  in  being  at  the  death  of  the  testator,  and 
twenty-one  years  (adding  in  case  of  a  child  en  ventre 
sa  mere,  about  nine  months)  afterwards,  is  void,  as 
too  remote,  and  tending  to  create  a  perpetuity.  A  de- 
vise, subject  to  a  conditional  limitation  void  for  re- 
moteness vests  an  absolute  estate  in  the  first  taker. '^ 

In  the  exhaustively  reasoned  case  of  Moody  v. 
Walker,  3  Ark.  147,  190,  the  rule  is  thus  stated: 

**An  executory  devise  cannot  be  barred  by  fine  or 
a  common  recovery,  and  therefore  to  prevent  perpe- 
tuity, it  became  necessary  to  prescribe  bounds  and 
limits  beyond  which  it  should  not  extend.    The  time 
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to  which  they  were  limited  was  definitely  settled  in 
Stephens  v.  Stephens  and  that  decision  received  the 
sanction  of  the  court  of  chancery  and  of  the  judges 
of  the  king's  bench.  According  to  the  resolution  of 
that  case  the  devise  over  must  vest  within  the  com- 
pass of  a  life  or  lives  in  being  and  twenty-one  years 
and  nine  months  thereafter.  But  should  an  executory 
devise  be  not  limited  to  an  event  within  the  prescribed 
period  of  time  mentioned,  as  ujwn  an  indefinite  fail- 
ure of  issue,  it  was  void  by  reason  of  its  remoteness, 
as  favoring  the  doctrine  of  entailed  estates  and 
thereby  creating  perpetuities.  *It  is  of  no  import- 
ance how  the  fact  turns  out  to  be;  it  is  void  at  the 
commencement  if  the  event  on  which  its  existence  de- 
pends may,  by  possibility,  extend  beyond  the  duration 
of  the  time  prescribed*:  6  Cruise,  title  *  Devise,'  32, 
Chap.  17.'' 

In  Lawrence's  Estate,  136  Pa.  St.  354  (20  Atl.  521, 
11  L.  R.  A.  85,  20  Am.  St.  Rep.  925),  it  is  said  that  no 
interest  subject  to  a  condition  precedent  is  good,  un- 
less the  condition  must  be  fulfilled,  if  at  all,  within 
twenty-one  years  after  some  life  in  being  at  the 
creation  of  the  interest.  In  Barmim  v.  Barnum,  26. 
Md.  119  (90  Am.  Dec.  88),  it  was  decided  that: 

**An  estate  so  limited  that  it  may  by  possibility  ex- 
tend beyond  life  or  lives  in  being  at  the  time  of  its 
commencement,  and  twenty-one  years  and  a  fraction 
of  a  year  (to  cover  the  period  of  gestation)  after- 
wards, during  which  time  the  property  would  be  with- 
drawn from  the  market  or  the  power  over  the  fee 
suspended,  is  a  perpetuity,  and  void  as  against  the 
policy  of  the  law,  which  will  not  permit  the  property 
to  be  inalienable  for  a  longer  period." 

In  Graham  v.  Whitridge,  99  Md.  248  (57  Atl.  609, 
58  Atl.  36,  66  L.  R.  A.  408),  the  principle  is  thus 
enunciated : 

**If  the  contingency  upon  the  happening  of  which 
the  remainders  over  *  *  are  to  vest  is  one  that  might 
or  might  not  happen  during  a  life  or  lives  in  being  at 
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the  time  of  the  death  of  the  testator  and  twenty-one 
years  and  a  fraction  of  a  year  in  addition,  then  the 
condition  is  too  remote  and  the  remainders  fail  to 
take  effect.  In  determining  this  qnestion  of  remote- 
ness it  is  an  invariable  principle  that  regard  is  to  be 
had  to  possible  and  not  merely  actual  events.  It  is 
not  determined  by  looking  back  on  events  which  have 
occurred  and  seeing  whether  the  estate  has  extended 
beyond  the  prescribed  limit,  but  by  looking  forward 
from  the  time  the  limitation  was  made  and  seeing 
whether  according  to  its  terms  there  was  then  a  pos- 
sibility that  it  might  so  extend.  The  event  upon  the 
happening  of  which  the  remainder  is  to  vest  must  be 
one  that  is  certain  to  happen  within  the  prescribed 
period  or  the  limitation  will  be  had." 

The  court  there,  speaking  of  remainders,  said  the 
same  rule  already  mentioned  respecting  remainders 
applies  to  executory  devises:  See,  also,  Andrews  v. 
Lincoln,  95  Me.  541  (50  Atl.  898,  56  L.  E.  A.  103) ; 
Wells  V.  Heath,  10  Gray  (Mass.),  17;  Cog  gins*  Ap- 
peal, 124  Pa.  10  (16  Atl.  579,  10  Am.  St.  Eep.  565) ; 
Lasnier  v.  Martin,  102  Kan.  551  (171  Pac.  645) ;  Mifiot 
V.  Paine,  230  Mass.  514  (120  N.  E.  167,  1  A.  L.  R. 
365) ;  Hopkinson  v.  Swain,  284  111.  11  (119  N.  E.  985) ; 
Ortman  v.  Dugan,  130  Md.  121  (100  Atl.  82) ;  Moroney 
V.  Haa»,  277  111.  467  (115  N.  E.  648) ;  Taylor  v.  Cros- 
son,  11  Del.  Ch.  145  (98  Atl.  375) ;  Riley  v.  Jaeger 
(Mo.),  189  S.  W.  1168;  Overly  v.  Scarborough,  145 
Ga.  875  (90  S.  E.  67) ;  Camden  etc.  Trust  Co.  v. 
Ghierin,  87  N.  J.  Eq.  72  (99  Atl.  105) ;  O'Hare  v.  John- 
ston, 273  m.  458  (113  N.  E.  127) ;  Harmon  v.  Harmon, 
80  Conn.  44  (66  Atl.  771) ;  Shepperd  v.  Fisher,  206 
Mo.  208  (103  S.  W.  989) ;  Bartlett  v.  Sears,  81  Conn. 
84  (70  Atl.  33) ;  Haydon  v.  Layton  (Ky.),  128  S.  W. 
90;  Starr  v.  Minister,  112  Md.  171  (76  Atl.  595); 
Hewitt  V.  Green,  77  N.  J.  Eq.  345  (77  Atl.  25) ;  Gam- 
brill  V.  Gambrill,  122  Md.  563  (89  Atl.  1094) ;  Hollan- 
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der  V.  Central  etc.  Co.,  109  Md.  131  (71  Atl,  442,  23 
L.  R.  A.  (N.  S.)  1135) ;  Hays  v.  Martz,  173  Ind.  279 
(89  N.  E.  303,  90  N.  E.  309) ;  Dime  Savings  Trust 
Co.  V.  Watson,  254  III  419  (98  N.  E.  777). 

With  these  principles  in  mind,  let  us  advert  to  the 
conditions  described  in  the  complaint.  We  remember 
that  Ralph's  father,  the  testator,  died  on  January  5, 
1897,  and  that  Ralph's  daughter,  Gladys,  yet  a 
minor,  was  bom  after  the  death  of  the  testator.  As 
to  Ralph's  devise,  his  own  was  the  only  life  in  being 
at  the  death  of  his  father.  Yet  the  estate  to  be  taken 
under  the  executory  devise  by  Ralph's  brothers  and 
sisters  is  made  by  the  twelfth  clause  of  the  will  to  de- 
pend on  possibly  three  lives:  First,  Ralph's*;  second, 
that  of  his  yet  unborn  daughter;  and  third,  that  of 
her  potential  child  or  children ;  for  this  twelfth  clause 
makes  the  estate  of  the  brothers  and  sisters  to  depend 
upon  the  conditional  limitation  that  Ralph  shall  die 
without  leaving  lineal  descendants,  children  or  grand- 
children. Contrary  to  the  law,  the  testator  essayed 
to  control  the  devolution  of  his  property  through  and 
beyond  two  generations  yet  unborn.  In  other  words, 
it  is  possible  that  grandchildren  be  bom  to  Ralph; 
thart  he  survive  both  them  and  his  own  children  and 
that  he  then  die  **  without  leaving  lineal  descendants, 
children  or  grandchildren."  Extending,  as  possibly 
it  may,  over  three  lives,  two  of  which  in  succession 
were  not  in  being  when  the  will  took  effect,  Janu- 
ary 5,  1897,  the  conditional  limitation  by  way  of  ex- 
ecutory devise  which  was  designed  to  defeat  Ralph's 
fee  and  pass  it  to  his  collateral  kindred  is  void  within 
the  rule  against  perpetuities.  The  result  is  that  since 
there  is  no  valid  restriction  now  operative  on  the  es- 
tate given  to  him  by  the  seventh  clause  of  the  will, 
Ralph  has  a  fee-simple  absolute  in  the  property  men- 
tioned.   His  title  is  therefore  marketable.    There  is 
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no  excuse  shown  on  the  pleading  to  relieve  the  de- 
fendant from  performing  his  contract.  The  decree  of 
the  Circuit  Court  should  therefore  be  affirmed. 


Argued  Marcli  11,  affirmed  April  19,  motion  to  retaz  costs  allowed 
Jun»  S,  rehearing  denied  Jnne  6,  motion  to  modify  judgment 
denied  July  12,  1921. 

GEIGNON  V.  SHOPB. 

(197  Pac.  317.) 

Ploading— AUegatlon  of  Probate  of  "WIU  Hald  Sofflclent  on  General 
Demurrer  Wltbout  AUeging  Probate  was  on  Sworn  Petition. 

1.  Though  probate  of  a  will  should  be  on  a  sworn  petition,  it  is 
enough  as  against  a  general  demurrer  for  complaint  on  a  note  as- 
signed by  an  administrator  c.  t.  a.  to  allege  probate  was  on  peti- 
tion, showing  enumerated  things. 

Execnters  and  Admlnistratoni — Order  of  Court  not  Necessary  for 
Sale  of  Note. 

2.  A  statute  requiring  an  order  of  court  for  sale  of  personal 
property  by  an  administrator  does  not  apply  to  negotiable  in- 
strumenta 

Execnton  and  AdxninistnktorB— Aasignee  of  Foreign  Administrator 
may  Sue  in  the  State. 

3.  The  right  of  an  assignee  of  a  note  to  sue  thereon  in  the  state 
is  not  affected  by  the  fact  of  the  assignor's  being  a  foreign  ad- 
ministrator. 

GHlfts— -Sssentials  of  "Gift  Inter  Vlyos*'  Enumerated. 

4.  The  essential  elements  of  a  "gift  inter  vivos"  are:  A  donor 
competent  to  contract;  freedom  of  will  of  donor;  the  gift  must 
be  complete  and  nothing  left  undone;  the  property  must  be  de- 
livered by  the  donor  and  accepted  by  the  donee;  the  gift  must 
go  into  immediate  and  absolute  effect. 

Gifts— Invalid  for  Condition  of  Bevendon. 

5.  A  gift  is  rendered  invalid  by  a  condition  coupled  tberewitb 
that  on  the  happening  of  an  event  it  shall  revert  to  the  donor. 

Gifts— OiYlng  of  Note  Indicates  Gift  of  Money  was  not  Accepted. 

6.  The  giving  by  the  alleged  donee  of  money  to  the  alleged  donor 
of  a  note  for  the  amount,  said  donee  urging  said  donor  to  take  the 
note,  indicates  that  the  gift  was  not  accepted. 

6.  The  question  of  note  as  subject  of  gift  by  maker  is  discussed 
in  notes  in  Ann.  Cas.  1914C,  1139;  26  L.  S.  A.  305;  27  L.  B..  A. 
(N.  a)   a08;  K  E.  A.  19180,  840. 
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Gifts— mtentloii  to  Tnunsf er  Title  Swential  for  Gift  Inter  VItob. 

7.  To  make  a  valid  and  effective  gift  inter  vivos,  there  mnst  be 
an  intention  to  transfer  title  to  the  property. 

Glfte— BeUnqnlshment  of  Control  Essential  for  Gift  Inter  Vivos. 

8.  For  a  valid  gift  inter  vivos  there  must  be,  not  only  a  delivery 
of  possession  of  ^e  article,  but  a  relinquishment  of  dominion  and 
control. 

Gifts— Loan  not  a  Gift. 

9.  A  loan  is  not  a  gift. 

Gifts — Showing  of  Intention  and  Ddiyery  Essential  for  ''Gift  Cfansa 
Mortis.'' 

10.  To  make  a  "gift  causa  mortis"  there  must  be  clearly  and 
intelligently  manifested  an  intention  to  make  a  present  gift,  and  in 
consummation  of  the  intention  a  delivery  of  the  property  to  or  for 
the  use  of  the  donee. 

Gifts— Apprehension  of  Speedy  Death  Essential  for  Gift  Causa  Mortis. 

11.  A  gift  causa  mortis  must  be  made  on  apprehension  of  speedy 
death  from  present  sickness  or  impending  peril. 

Gifts — Gift  Cansa  Mortis   Berocable   During   Donor's   Ufa   or   by 
Recovery  ffom  Illness. 

.12.  A  gift  causa  mortis  is  revocable  during  life  of  the  donor  or  is 
revocable  by  recovery  or  delivery  of  the  donor  from  the  illness  or 
peril. 

Pleading— Allegation  That  Gift  was  not  Revoked,  Conclosion. 

13.  Allegation  of  pleading,  claiming  a  gift,  that  the  alleged  donor 
did  not  revoke  it,  is  a  conclusion. 

Gifts — Evidence  of  Gift  Cansa  Mortis  Clos^  Scrutinized. 

14.  Gifts  causa  mortis  are  against  the  policy  of  the  law,  and  evi- 
dence thereof  is  carefully  scrutinized. 

Wills— Foreign  Judgment  of  Probate  cannot  be  Attacked  for  Irregn- 
larities. 

15.  Under  the  full  faith  and  credit  clause,  Article  IV,  Section  1, 
Constitution  of  the  United  States,  probate  proceedings  of  another 
state   cannot  be   discredited  for  irregularities. 

Wills — ^Foreign  Decree  Probating  Will  cannot  be  Atta<±ed  by  Show- 
ing Later  WilL 

16.  Decree  of  another  state  probating  a  will  cannot  be  attacked 
on  the  ground  of  there  being  a  later  will,  except  by  proceedings 
in  the  other  state. 

Bills  and  Notes— Evidence  of  Execution  SuAdentw 

17.  Evidence  of  execution  of  note  sued  on  held  sufficient  to  sus- 
tain finding. 

Depositions — Not  Objectionable  for  Statement  for  Identifying  Person. 

18.  Depositions  of  plaintiff  and  his  witness  A.  are  not  objection- 
able because  of  their  statement  that  A.  was  administrator  of  the 
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payee  of  tlie  assigned  note  sued  on,  this  being  merely  for  identify- 
ing the  administrator,  and  not  used  for  proving  his  appointment. 

Btipnlatloiuh— Not  to  Object  to  Form  of  Deposttion,  EffectlTe. 

19.  Depositions  are  admissible  notwithstanding  informalities 
therein,  it  having  been  stipulated  by  the  parties  that  no  objection 
should  be  made  to  the  form  or  manner  of  taking  them. 

Billfl  and  Notea— Sxpreeclon  Ctonstnwd  to  Mean  Interest  at  Bate 
Per  Annnm— "10  Per  Cent  Interest" 

20.  Quoted  provision  in  note  providing  for  payment  of  its  face 
amount,  "at  10  per  cent  interest"  means  with  interest  at  the  rate  of 
10  per  eent  per  annum. 

ON  MOTION  TO  EETAX  COSTS. 

Ctosts — For  Additional  Abstract  by  Respondent  not  Taxable,  Where 
It  was  a  Copy  of  Appellant's  Abstract. 

21.  Supreme  Court  rule  7  (89  Or.  712,  173  Pac.  viii),  provid- 
ing for  a  further  or  additional  abstract  by  respondent,  if  the  appel- 
lant's abstract  be  imperfect  or  unfair,  does  not  contemplate  llio 
repetition  of  matter  included  in  appellant's  abstract,  so  that,  where 
respondent's  additional  abstract  repeats  the  matter  contained  in 
appellant's  abstract,  and  includes  a  transcript  of  the  testimony,  costs 
therefor  cannot  be  taxed. 

From  Multnomah:  Bobebt  G.  Mobbow^  Judge. 

Department  2. 

This  is  an  action  upon  a  promissory  note.  The 
cause  was  tried  by  the  court  without  the  intervention 
of  a  jury.  Findings  of  fact  were  made  in  favor  of 
plaintiff.  From  the  resulting  judgment  defendant  ap- 
peals. 

The  plaintiff  alleges  the  following  facts :  Defendant 
executed  his  note  to  Anna  M.  Scott,  January  22,  1912, 
which  reads  thus : 

**  $1200.00.        Portland,  Oregon,  January  22,  1912. 

''Fifteen  months  after  date  I  promise  to  pay  to  the 
order  of  Anna  M.  Scott  Twelve  Hundred  Dollars  at 
10  per  cent  interest.    Value  received. 

*'D.  F.  Shopb. 

"No. .    Due  June  22,  1913." 

Mrs.  Scott  was  a  resident  of  Waupaca  County,  Wis- 
consin, and  died  there  September  23,  1916,  leaving  a 
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will.  On  October  24,  1916,  a  petition  was  filed  in  the 
County  Court  of  the  State  of  Wisconsin  for  the 
county  of  Waupaca,  showing  her  death,  residence,  the 
leaving  of  a  will,  probable  value  of  property,  heirs  at 
law,  devisees,  and  praying  proof  of  will  and  probate. 
On  November  22,  1916,  the  alleged  instrument  was 
proven  and  an  order  made  by  said  court  admitting  it 
to  probate.  There  being  no  executor  named,  the 
court,  on  November  22d,  duly  appointed  Isaac  W. 
Acker  as  administrator  of  the  estate  of  decedent  with 
will  annexed.  Acker  qualified  as  such  administrator, 
by  giving  an  undertaking  approved  by  the  court,  and 
November  22,  1916,  letters  of  administration  were 
issued  to  him,  and  he  continued  to  act  as  such  admin- 
istrator until  April  5,  1917,  when  the  estate  was 
closed  and  he  was  discharged.  At  the  time  of  her 
death,  Mrs.  Scott  was  the  owner  and  holder  of  the 
note,  and  on  the  appointment  of  Acker  it  came  into 
his  hands  as  administrator.  In  January,  1917;  as  ad- 
ministrator, he  sold,  indorsed  and  delivered  it  to 
plaintiff,  who  has  since  been  the  owner  and  holder 
thereof.    No  part  thereof  has  been  paid. 

A  general  demurrer  was  interposed  to  the  com- 
plaint and  overruled  by  the  court.  The  defendant 
answered,  admitting  that  one  Anna  M.  Scott  died  in 
Waupaca  County,  Wisconsin,  in  September,  1916,  and 
was  a  resident  thereof.  All  the  remainder  of  the 
complaint  was  denied.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr,  Robert  G.  Wright. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Samuel  T.  Richardson  and  Mr.  W.  E.  Richardson, 
with  an  oral  argument  by  Mr.  Samuel  T.  Richardson. 
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BEAN,  J.— 1.  The  first  question  raised  is,  Did  the 
court  err  in  overruling  the  demurrer  to  the  com- 
plaint t  Defendant  contends  that  the  probate  of  the 
will  of  Anna  M.  Scott  should  have  been  made  upon  a 
sworn  petition,  and  that  the  complaint  should  so  al- 
lege. The  complaint  is  sufficient  in  the  respect  chal- 
lenged, and  the  demurrer  was  properly  overruled :  11 
B.  C.  L.,  p.  285,  §  328 ;  Kirsch  v.  Derby,  96  Cal.  602 
(31  Pac.  567);  Chamberlain  v.  Tiner,  31  Minn.  371 
(18  N.  W.  97). 

2,  3.  Defendant  objects  that  the  note  was  not  shown 
to  have  been  sold  and  indorsed  by  order  of  the  pro- 
bate court.    The  objection  is  untenable. 

The  Wisconsin  law  and  that  of  our  own  state  are 
similar  in  requiring  sales  of  personal  property  to  be 
made  by  order  of  the  court ;  but  in  each  state  it  is  held 
that  negotiable  instruments  need  not  be  sold  by  order 
of  the  court.  That  the  executor  or  administrator 
may  sell,  indorse,  and  transfer. a  negotiable  instru- 
ment and  other  choses  in  action  without  an  order  of 
court,  is  the  rule :  Weider  v.  Osborne,  20  Or.  307,  309 
(25  Pac.  715).  A  foreign  administrator  may  indorse, 
sell  and  deliver  negotiable  instruments  and  choses  in 
action,  and  the  assignee  may  maintain  his  action 
thereon  at  any  place:  Harper  v.  Butler,  27  U.  S.  (2 
Pet.)  237  (7  L.  Ed.  410,  see,  also,  Rose's  U.  S.  Notes) ; 
Day  V.  Cole,  56  Mich.  294,  296  (22  N.  W.  811) ;  Camfh 
bell  V.  Brown,  64  Iowa,  425,  426  (20  N.  W.  745,  52 
Am.  Rep.  446) ;  McCully  v.  Cooper,  114  Cal.  258,  262 
(46  Pac.  82,  55  Am.  St.  Rep.  66,  35  L.  R.  A.  492). 

As  separate  defenses  defendant  averred  in  sub- 
stance as  follows:  Anna  M.  Scott  was  his  aunt  and 
gave  him  the  $1,200,  **upon  the  condition  that  if  she 
did  not  revoke  the  gift  before  death  it  would  become 
absolute, ' '  and  it  was  made  in  contemplation  of  death. 
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She  was  81  years  of  age  and  feeble.  It  was  further 
agreed  between  defendant  and  his  aunt  that  defendant 
should  make  his  note  to  her  for  $1,200,  but  the  note 
was  not  to  be  deemed  as  executed  or  delivered,  unless 
the  aunt  revoked  her  gift  causa  mortis,  and  the  note 
was  and  is  evidence  only  of  their  agreement.  The 
aunt  did  not  revoke  her  gift  to  defendant-  Defendant 
is  one  of  the  heirs  of  his  aunt.  He  knew  nothing  of 
her  death  or  the  purported  probate  of  her  estate  until 
about  one  year  afterwards.  The  note  was  satisfied, 
canceled  and  annulled  by  the  death  of  the  aunt. 
About  March,  1912,  the  aunt  made  a  will  at  Portland, 
Oregon,  in  which  she  devised  all  of  the  residue  of  her 
estate  to  defendant.  Unless  a  subsequent  will  devised 
the  residue  otherwise,  this  will  becomes  a  part  with 
a  subsequent  will,  making  only  special  bequests,  and 
defendant  is  the  devisee  of  more  than  he  would  be 
heir  to  under  Wisconsin  laws,  which  are  set  out. 

On  motion  of  plaintiff  the  separate  answers  of  de- 
fendant were  stricken  out.  Whether  or  not  this  was 
error  depends  upon  whether  the  stricken  portions  con- 
stituted any  defense. 

4-13.  The  defendant  undertook  to  plead  a  gift 
which  is  not  valid  either  as  a  gift  inter  vivos  or  camsa 
mortis.  The  essential  elements  of  a  gift  inter  vivos 
are,  (1)  a  donor  competent  to  contract;  (2)  freedom 
of  will  of  donor;  (3)  the  gift  must  be  complete  and 
nothing  left  undone;  (4)  the  property  must  be  de- 
livered by  the  donor  and  accepted  by  the  donee; 
(5)  the  gift  must  go  into  immediate  and  absolute 
effect:  Merc.  8.  D.  Co.  v.  Himtington,  89  Hun  (N.  Y.), 
465,  469  (35  N.  Y.  Supp.  390).  A  gift  on  condition  of 
the  happening  of  an  event  that  it  shall  revert  to  the 
donor  renders  the  gift  invalid:  Irish  v.  Nutting,  47 
Barb.  (N.  Y.)    370,  384;  Rosenburg  v.  Rosenburg,  40 
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Hun  (N.  Y.),  91,  96;  Smith  v.  Dorsey,  38  Ind.  451  (10 
Am.  Eep.  118) ;  Allen  v.  Polereczky,  31  Me.  338,  339 
The  defendant  gave  Anna  M.  Scott,  the  alleged  donor, 
a  promissory  note  for  what  is  now  claimed  to  be  a 
gift.  The  pleading  did  not  show  that  the  transaction 
was  complete,  but  it  was  left  for  further  consider- 
ation. The  giving  of  the  note  indicated  that  the  gift 
was  not  accepted  by  the  defendant,  as  he  says  he 
urged  his  aunt  to  take  the  note.  To  make  a  valid  and 
effective  gift  inter  vivos  there  must  be  an  intention 
to  transfer  title  to  the  property,  as  well  as  the  de- 
livery by  the  donor  and  acceptance  by  the  donee.  The 
answer,  in  order  to  be  effective,  should  have  alleged 
facts  showing  that  it  was  the  intention  of  Anna  M. 
Scott,  the  alleged  donor,  to  relinquish  the  right  of 
dominion  over  the  subject  of  the  gift  and  to  create  the 
light  of  dominion  in  B.  F.  Shope,  the  defendant.  The 
delivery  of  such  a  gift  must  be  not  only  of  possession, 
but  also  of  the  dominion  and  control  of  the  property. 
The  title  must  be  absolute  and  go  into  immediate 
effect  so  far  as  the  donor  can  make  it  so  by  intent 
and  delivery,  and  must  be  so  complete  that  if  the 
donor  again  resumes  control  of  it  without  the  consent 
of  the  donee  he  becomes  liable  as  a  trespasser.  A 
loan  is  not  a  gift.  What  defendant  claims  is  in  effect 
a  loan :  12  R.  C.  L.,  p.  932,  §  10.  To  make  a  gift 
cattsa  mortis  there  must  be  clearly  and  intelligently 
manifested  an  intention  to  make  a  present  gift  to  an- 
other, and,  in  consummation  of  this  intention,  a  de- 
livery of  the  property  to  or  for  the  use  of  the  intended 
donee.  However,  the  donor  intends  that  the  gift  is 
revocable  or  defeasible.  It  must  be  made  upon  ap- 
prehension of  speedy  death  from  present  sickness,  or 
impending  peril:  12  R.  C.  L.,  p.  956,  §§  32,  33  et  seq. 
The  gift  is  revocable  during  the  lifetime  of  the  donor 
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or  is  revocable  by  recovery  or  delivery  of  the  donor 
from  the  Illness  or  peril.  It  must  be  conditioned  on 
that  event:  12  E.  C.  L.,  p.  962,  §36.  The  defendant 
indicates  in  his  answer  that  Anna  M.  Scott  never  re- 
voked  the  alleged  gift.  That  is  bnt  a  conclusion. 
The  essentials  of  a  gift  causa  mortis  are  not  shown 
either  by  the  answer  of  the  defendant  or  by  his  tes- 
timony. 

14.  Gifts  caiisa  mortis  are  against  the  policy  of  the 
law.  They  are  liable  to  occasion  f rand  and  are  subject 
to  many  mistakes.  They  are  made  without  the  safe- 
guards cast  by  the  law  around  the  execution  of  wills. 
Care  should  be  taken  in  scrutinizing  the  evidence  of 
such  a  gift :  12  R.  C.  L.,  p.  956,  §  31. 

15, 16.  The  answer  admits  the  administration  of  the 
estate  of  Anna  M.  Scott,  deceased,  but  undertakes  to 
discredit  the  proceedings  in  the  State  of  Wisconsin 
on  account  of  irregularities.  Full  faith  and  credit 
must  be  given  to  judicial  proceedings  of  other  states : 
U.  S.  Const.,  Art.  IV,  §  1 ;  United  States  Fidelity  Co. 
V.  Martin,  77  Or.  369,  383  (149  Pac.  1023) ;  Christmas 
V.  Russelll,  72  U.  S.  (5  Wall.)  290,  301  (18  L.  Ed.  475, 
see,  also,  Rose's  U.  S.  Notes).  The  defendant  alleges 
that  Anna  M.  Scott,  at  Portland,  executed  another 
will  in  which  she  devised  property  to  defendant.  If 
the  defendant  desires  to  contest  the  will  which  was 
probated  in  the  State  of  Wisconsin,  or  to  prove  an- 
other will,  it  is  necessary  that  he  should  apply  to  the 
court  in  the  State  of  Wisconsin.  He  cannot  collater- 
ally attack  the  validity  of  the  decree  of  the  court  of 
that  state  for  irregularities. 

17.  The  defendant  contends  that  the  testimony  is 
not  sufficient  to  support  the  findings  of  fact  made  by 
the  trial  court  for  the  reason  that  the  execution  of 
the  note  in  suit  was  not  proven.    There  is  no  merit 
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in  this  contention.  The  promissory  note  is  attached 
to  the  depositions  of  plaintiff,  Edith  A.  Grignon,  and 
Isaac  W.  Acker,  who  was  administrator  with  the  will 
annexed  of  the  estate  of  Anna  M.  Scott,  deceased. 
The  depositions  were  taken  upon  stipulation  in  the 
State  of  Wisconsin.  They  were  read  in  evidence  over 
the  objections  of  the  defendant.  Edith  A.  Grignon 
deposed  that  the  note  was  genuine.  The  defendant 
admits  the  execution  of  the  note.  He  refers  to  the 
note,  and  stated  in  his  testimony  that  he  *' thought  it 
peculiar  that  this  note  would  be  enforced.**  Upon 
the  note  being  presented  to  him  and  being  asked 
whether  it  was  his,  he  answered : 

'*A.  I  would  say  it  absolutely  looks  very  much  like 
it. 

**  (By  the  Court.)     Is  it  or  is  it  not? 
"A.  I  wouldn't  swear  it  absolutely  was.** 

The  testimony  is  amply  sufficient,  to  sustain  the 
findings  of  fact. 

18,  19.  Objection  was  made  to  the  depositions  of 
Isaac  W.  Acker  and  plaintiff  for  the  reason  that  it  is 
stated  therein  that  Isaac  W.  Acker  was  the  adminis- 
trator of  Anna  M.  Scott,  deceased.  This  merely  had 
the  force  of  identifying  the  administrator,  and  was 
not  introduced  for  the  purpose  of  proving  the  ap- 
pointment. Duly  authenticated  copies  of  the  probate 
proceedings  in  the  matter  of  the  estate  of  Anna  M. 
Scott,  deceased,  were  introduced  in  evidence.  The 
appointment  of  Isaac  W.  Acker,  as  administrator  of 
the  estate,  is  fully  set  forth  in  those  proceedings. 
There  are  informalities  in  the  depositions,  but  it  was 
stipulated  by  the  parties  that  no  objection  should  be 
made  as  to  the  form  or  manner  of  taking  them. 
There  was  no  error  in  admitting  the  depositions. 

20.  The  trial  court  allowed  interest  on  the  note  at 
10  per  cent  per  anaum,  construing  the  expression 
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therein  *'at  10  per  cent  interest*'  to  mean  interest  at 
the  rate  of  10  per  cent  per  annum.  There  was  no  error 
in  so  holding:  Finley  v.  Acock,  9  Mo.  489;  Higley  v. 
Newell,  28  Iowa,  516,  519;  Brooks  v.  Boyd,  1  Ga. 
App.  65  (57  S.  E.  1093,  1096). 

We  find  no  error  in  the  record.    The  judgment  of 
the  trial  court  is  aflSrmed. 

Affibmed.    Costs  Bstaxed.    Bbheabinq  Denied. 

Motion  to  Modify  Judgment  Denied. 

Btjbnbtt,  0.  J.,  and  Johns  and  Bbown,  JJ.,  con- 
cur. 


Allowed  June  8,  1921. 

Motion  to  Betax  Costs. 

(198  Pac.  520.) 

Department  2. 

On  motion  to  retax  costs.  Motion  Allowed. 

Mr.  8.  T.  Richardson  and  Mr.  W.  E.  Richardson, 
for  the  motion. 

Mr.  Robert  G.  Wright,  contra. 

BEAN,  J.— 21.  Defendant,  D.  F.  Shope,  has  filed  a 
motion  to  retax  the  costs  in  this  case.  Objection  is 
made  to  the  item  of  $16.50,  for  the  additional  ab- 
stract of  record  filed  by  respondent  Edith  A.  Grignon, 
for  the  reason  that  it  is  not  an  allowable  disburse- 
ment under  rule  7  of  this  court.  Appellant  contends 
that  the  copies  of  the  findings  of  fact,  conclusions  of 
law  and  judgment,  in  the  additional  abstract,  are 
identical  with  the  matter  set  out  in  appellant's  ab- 
stract  of   record;   and   that   the   remainder   of   the 
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additional  abstract  sets  out  **  testimony/ *  being 
copies  of  depositions.  Counsel  for  plaintiff  answer 
defendant's  first  objection  by  the  claim  that  the  appel- 
lant's abstract  of  record  does  not  show  that  the  lower 
court  ever  adopted  the  findings  or  judgment. 

An  examination  of  the  abstract  and  the  additional 
abstract  of  record  discloses  that  the  findings  of  fact 
and  conclusions  of  law  as  printed  are  practically  iden- 
tical in  both  of  the  abstracts.  In  appellant's  abstract 
of  record  the  findings  of  fact  are  stated  as  proposed 
by  plaintiff,  and  followed  by  objections  and  excep- 
tions thereto.  On  page  51  of  that  abstract  we  find 
that  the  objections  and  exceptions  of  the  defendant  to 
the  findings,  conclusions  of  law,  and  judgment  of  the 
court  thereon,  were  denied;  and  also  the  following: 

**And  on  the  seventh  day  of  January,  1920,  the  fol- 
lowing : 

**  Judgment. 

**The  findings  and  judgment  are  identical  in  form 
with  that  hereinbefore  set  out  as  presented  and  pro- 
posed by  the  plaintiff  to  be  made  by  the  court,  and 
which  were  made  and  are  now  of  record  herein." 

It  was  therefore  unnecessary  to  set  forth  the  find- 
ings of  fact,  conclusions  of  law  and  judgment  in  re- 
spondent's additional  abstract  of  record.  The  testi- 
mony taken  by  depositions  was  read  into  the  record. 
These  depositions  are  contained  in  respondent's  ab- 
stract of  record.  In  reading  the  testimony  upon  the 
consideration  of  the  cause,  as  memory  serves,  the 
printed  copies  of  the  depositions  in  respondent's  ab- 
stract were  not  noticed.  The  same  matter  was  included 
in  the  transcript  of  testimony,  and  it  was  unnecessary 
to  print  such  testimony  in  the  abstract. 

Bule  7  reads  thus: 

**If  the  respondent  shall  deem  the  appellant's  ab- 
stract imperfect  or  unfair,  he  may,  within  ten  days 
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after  receiving  a  copy  thereof,  deliver  to  the  appel- 
lant's  counsel  one,  and  to  the  clerk  of  this  court,  with 
proof  of  service  upon  appellant,  sixteen  printed 
copies  of  such  further  or  additional  abstract  as  he 
shall  deem  necessary  to  a  full  understanding  of  the 
questions  involved  in  the  appeal/* 

This  rule,  as  will  he  noticed,  provides  for  ^'further 
or  additional  abstract.''  It  does  not  contemplate  a 
repetition  of  matter  included  in  the  appellant's  ab- 
stract. The  rules  relating  to  the  abstract  of  record 
do  not  provide  for  including  a  transcript  of  testi- 
mony. Such  practice  would  open  the  door  to  printing 
abstracts  of  great  length,  to  the  unnecessary  expense 
of  the  opposite  party  in  the  event  judgment  should  be 
against  him. 

The  objection  to  the  item  of  $16.50,  contained  in  re- 
spondent's cost  bill  for  the  amended  abstract  of  rec- 
ord, is  well  taken.    The  item  is  disallowed. 

Costs  Bstaxed. 

BuBKBTT,  C.  J.|  and  Johns  and  Bbown,  JJ.,  concur. 


Ar^6d  Marcli  16,  affirmed  April  19^  relieariiig  denied  June  S,  192L 

EATON  et  al.  v.  LAKE  et  aL 

(197  Pae.  292.) 

Animals— I>«r«nBe  must  Prore  Statatory  Justiflcatlon  for  KUling 
Dog. 

1.  In  an  action  for  killing  a  dog,  defendant  on  the  gronnd  that 
the  killing  was  justified  under  Section  9359,  Or.  L.,  plaintiffs,  by 
proving  ownership  and  value  of  the  doa  and  killing  by  the  defend- 
ants, establish  a  prima  facie  ease,  requiring  defendants  to  prove 
that  the  dog  was  killed  while  chasing  or  wounding  sheep,  or  under 


1.  Authorities  discussing  the  question  of  right  to  kill  dogs  gen- 
erally are  collated  in  notes  in  67  Am.  St.  Bep.  293;  40  L.  B.  A.  510; 
19  U  B.  A.  (K.  8.)  835;  28  Z*  &  A.  (N.  8.)  673;  Zi.  B.  A.  1915C, 
859. 
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eireomBtanees  satiBfactorily  showing  that  it  liad  been  recently  en- 
gaged in  chasing  and  wounding  sheep  for  the  purpose  of  killing 
them. 

A  wlTnaTiK-JnstillcatiOD.  for  Killixig  Dog  is  Held  Question  for  Jury. 

2.  In  en  action  for  killing  a  dog,  in  which  defendants  claimed  that 
the  killing  was  justified  under  Section  9359,  Or.  Is.,  whether  the 
dog  had  killed  or  chased  defendants'  she'ep,  or  had  merely  frightened 
the  sheep  while  rounding  up  plaintiffs'  cows,  held,  a  question  for 
the  jury. 

From  Deschutes :  T.  E.  J.  Duffy,  Judge. 

Department  1. 

The  plaintiffs  are  husband  and  wife  and  were  en- 
gaged in  the  stock  and  dairy  business  in  Deschutes 
County,  and  the  owners  of  a  dog  named  Tip,  which 
was  valuable  in  the  handling  of  their  stock  *'and  en- 
abled them  to  get  along  with  much  less  hired  help  in 
their  business  than  they  could  without  the  use  of  said 
dog/'  The  defendant  Murphy  was  the  owner  of  a 
band  of  sheep,  and  the  defendant  Lake  was  in  his 
employ  as  a  herder.  The  complaint  alleges  that  on 
September  4,  1918,  the  defendants,  while  acting  and 
conspiring  together,  did  wrongfully  and  unlawfully 
kill  the  dog,  by  reason  of  which  the  plaintiffs  were 
damaged  $500. 

For  answer  **  defendants  admit  that  they  did  kill  a 
certain  dog  on  or  about  said  date,  but  deny  that  the 
plaintiffs,  or  either  of  them,  were  damaged  in  the  sum 
of  $500,  or  any  other  sum,**  or  that  the  dog  was 
wrongfully  or  unlawfully  killed ;  and  as  a  further  and 
sepE^rate  answer  allege  that  the  plaintiffs  were  the 
owners  of  a  certain  vicious  dog; 

*'that  on  or  about  the  said  fourth  day  of  September, 
1918,  while  these  defendants  were  in  charge  of  and 
herding  the  sheep  of  one  Peter  Murphy,  upon  lands 
in  Deschutes  County,  Oregon,  to  which  the  said  Peter 
Murphy  was  entitled  to  the  possession,  the  plaintiffs 
herein  permitted  said  dog,  unlawfully,  to  run  at  large 
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and  to  bite,  kill,  and  injure  the  sheep  of  the  said  Peter 
Murphy  then  and  there  in  charge  of  the  said  defend- 
ants and  to  scatter  said  sheep  and  cause  the  loss 
thereof  to  the  said  Peter  Murphy ;  that  while  the  said 
dog  was  in  the  act  of  so  killing  and  injuring  and  scat- 
tering said  sheep,  the  defendants  herein,  in  order  to 
prevent  further  loss  and  destruction  of  said  sheep 
and  to  prevent  the  said  dog  from  further  killing  and 
injuring  other  sheep,  did  kill  said  dog.*' 

The  reply  denied  all  the  new  matter  of  the  further 
and  separate  answer.  The  cause  was  tried  to  a  jury, 
which  returned  a  unanimous  verdict  for  the  plaintiffs 
for  the  full  amount  of  their  claim,  upon  which  judg- 
ment was  entered.  The  defendants  appeal.  During 
the  trial  the  defendants  filed  motions  for  a  nonsuit 
and  directed  verdict.  They  assign  as  error  the  over- 
ruling of  the  motions,  and  contend  that  there  is  **no 
evidence  upon  which  the  jury  could  render  a  verdict 
for  the  plaintiffs  in  any  sum  whatever.*'  No  instruc- 
tions were  requested,  and  no  exceptions  were  taken 

to  the  charge  of  the  court.  Affirmed. 

* 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  R.  S.  Hamilton  and  Mr.  E.  0.  Stadter,  with  an  oral 
argument  by  Mr.  Hamilton. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  W.  P.  Myers. 

JOHNS,  J.— Section  9358,  Or.  L.,  provides: 

**Be  it  enacted  by  the  Legislative  Assembly  of  the 
State  of  Oregon,  that  the  owner  of  any  dog  shall  be 
liable  for  all  damages  that  may  accrue  to  any  person 
or  persons  in  the  state  by  reason  of  such  dog  killing, 
wounding,  or  chasing  any  sheep  or  other  domestic 
animal  belonging  to  such  person  or  persons,  the  same 
to  be  recorded  [recovered]  in  an  action  for  debt  be- 
fore any  court  having  jurisdiction.** 
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Section  9359,  Or.  L.,  says : 

**K  any  person  shall  discover  any  dog  in  the  act 
of  killing,  wounding,  or  chasing  any  sheep  or  other 
domestic  animals,  in  any  portion  of  this  state,  or  shall 
discover  any  dog  under  such  circumstances  as  to 
satisfactorily  show  that  such  dog  has  been  recently 
engaged  in  killing  or  chasing  sheep  or  other  domestic 
animals,  for  the  purpose  of  killing  them,  such  person 
is  authorized  to  immediately  pursue  and  kill  such 
dog.^' 

Both  sections  were  enacted  in  1860,  and  apparently 
neither  of  them  have  ever  been  construed  by  this 
court.  In  the  Session  Laws,  they,  are  combined  in 
one  law  which  is  entitled:  *^An  Act  to  provide  for  the 
protection  of  Sheep  and  other  Domestic  Animals.*' 
The  defendants  contend  that  the  dog  was  discovered 
**in  the  act  of  killing,  wounding,  or  chasing  sheep" 
or  *' under  such  circumstances  as  to  satisfactorily 
show  that  such  dog  has  been  recently  engaged  in  kill- 
ing or  chasing  sheep,"  and  that  for  such  reasons,  the 
killing  of  the  dog  was  justifiable  under  Section  5523, 
Or.  L.  The  defendants  having  admitted  the  killing 
of  the  dog,  it  was  for  them  to  prove  facts  which 
would  justify  the  killing.  After  reading  Section  5523 
to  the  jury,  the  court  gave  the  following  instruction : 

*'If  you  find  that  the  dog  in  this  case  was  chasing 
and  attempting  to  kill  the  sheep,  and  he  was  found 
so  doing,  or  if  he  had  been  chasing  and  killing  the 
sheep  he  was  afterwards  pursued  and  killed,  and 
if  you  find  this  by  the  preponderance  of  the  testimony, 
that  he  was  so  chasing  the  sheep,  then  you  will  find 
for  the  defendant;  on  the  other  hand,  if  you  find 
those  are  not  the  facts,  that  he  was  not  chasing  and 
killing  the  sheep,  or  that  he  had  not  been  chasing  or 
killing  any  sheep,  then  you  will  be  entitled  to  find  for 
the  plaintiff.  Those  are  questions  you  will  thresh  out 
in  the  jury-room.  Apply  the  law  as  I  have  read  it  to 
you." 

100  Or. 
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J.  B.  Eaton  is  the  father  of  the  plaintiff,  B.  E. 
Eaton,  and  on  the  morning  of  September  4th  started 
on  foot  to  drive  21  cows,  one  steer  and  three  young 
calves  to  the  Arnold  ranch,  about  15  miles  distant, 
and  took  the  dog  along  to  help  drive  the  cattle.  Most 
of  the  way  the  road  was  through  the  timber.  Eaton 
says: 

**I  didn't  pay  very  much  attention  to  the  dog,  be- 
cause whenever  the  stock  worked  out  in  tiie  timber  I 
could  see  him  working  on  one  side  or  the  other  bring- 
ing them  in  the  road.'' 

Near  the  end  of  the  journey  the  calves  got  tired, 
lagged  behind,  and  often  lay  down  and  caused  delay 
and  made  more  or  less  trouble,  and  Eaton  gave  his 
personal  attention  to  them,  and  the  dog  looked  after 
and  herded  the  older  cattle,  which  were  in  the  lead, 
and  kept  them  in  the  road.  In  their  brief,  defend- 
ants quote  and  rely  upon  the  following  testimony  as 
conclusive  proof  that  the  dog  was  discovered  in  the 
act  of  wounding  or  chasing  Murphy's  sheep,  or  that 
it  had  been  recently  engaged  in  chasing  the  sheep  for 
the  purpose  of  killing  them,  and  that  they  were 
legally  justified  in  killing  the  dog.    J.  B.  Eaton  says  : 

**I  heard  a  great  roaring  sound,  and  didn't  think 
anything  then  of  the  dog.  My  cattle  were  moving 
along  on  the  road,  and  I  saw  a  band  of  sheep 
stampeded;  they  ran  across  the  road  in  front  of  me, 
perhaps  150  yards,  and  on  over  towards  kind  of  an 
open  field  there  was  there.  *  *  The  sheep  had  passed 
on,  and  I  sat  there  kind  of  settling  a  few  cattle  I  had 
there,  keeping  them  quiet,  and  a  young  fellow  by  the 
name  of  Lake — ^he  told  me  his  name  was  Lake,  Roy 
Lake — came  and  said,  'You  had  a  dogf  and  I  said, 
*Yes.'  'Well,'  he  said,  'You  have  got  no  more  dog; 
I  killed  him.'  I  said,  'What  did  you  kill  him  fort' 
'Because,'  he  said,  'I  saw  him  after  the  sheep,  run- 
ning the  sheep.'    I  think  he  said  he  killed  some  of 
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the  sheep.  *  Anyhow,  he  ran  after  the  sheep ;  stampjeded 
the  sheep.  I  think  he  said  he  killed  some.  I  said,  'I 
don't  think  he  could — I  don't  think  you  could  make 
the  dog  kill  any.'    *WeU,  he  kiUed  them,  all  right.'  " 

The  plaintiff  Eobert  E.  Eaton  testified. 

^^I  asked  him  what  he  killed  him  for,  and  he  said 
it  was  in  the  heat  of  passion,  and  the  dog  had 
stampeded  the  sheep.  I  wanted  to  see  the  dead 
sheep,  and  he  said  the  dog  did  not  kill  any,  but  crip- 
pled them  up." 

Speaking  of  a  conversation  with  the  defendant 
Lake,  the  sheriff  testified: 

**Q.  Mr.  Eoberts,  at  the  time  you  had  this  conver- 
sation, was  there  anything  said  as  to  whether  or  not 
this  dog  was  chasing  sheep  f 

**A.  I  think  so. 

*'Q.  They  said  he  was  chasing  the  sheep  t 

**A.  I  think  he  said  that. 

*'Q.  You  are  pretty  sure  he  said  thatt 

'*A.  Yes,  sir." 

As  to  this  conversation  E.  L.  Clark  testified : 

**Q.  Was  there  anything  said  at  that  time  about 
whether  any  sheep  were  actually  killed  or  nott 

**A.  Yes,  sir. 

**Q.  What  was  saidt 

*^A.  He  said  he  didn't  kill  any  sheep;  he  said  he 
had  one  sheep  down,  but  he  didn't  kill  it. 

*'Q.  The  facts  were,  the  dog  had  one  sheep  down, 
but  didn't  kill  itT 

'*A.  Yes,  sir,  that  is  what  he  said. 

**Q.  How  many  other  sheep  did  he  say  he  had  in- 
jured, if  anyt 

**A.  He  didn't  tell  us  there  at  that  time  that  he 
had  injured  any  other  sheep.  He  said  he  was  among 
the  sheep,  scattered  them,  and  that  he  had  one  sheep 
down,  but  didn't  kill  him. 

**Q.  Sort  of  chasing  after  themf 

*^A.  That  is  what  he  said— just  what  I  told  you." 
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William  Hasten  testifies  as  follows : 

**Q.  Just  answer  the  question:  At  the  time  the 
herder  struck  the  dog  and  tried  to  kill  him,  was  he 
biting  or  injuring  the  sheep,  or  chasing  themf 

**A,  Yes,  sir;  he  was  right  in  them,  chasing  them. 

**Q.  Do  you  know  of  your  own  knowledge  about 
how  many  he  bitt 

*'A.  No,  sir;  I  do  not. 

**Q.  Do  you  know  whether  or  not  there  was  more 
than  oneT 

**A.  Yes,  sir. 

**Q.  There  was  about  how  many,  do  you  thinkt 

**A.  I  know  of  three. 

**Q.  Were  they  bitten  quite  badly  t 

**A.  Yes,  sir. 

**Q.  How  close  were  you  to  the  sheep  at  the  time 
the  dog  was  chasing  themf 

"A.  I  was  right  at  the  head  of  them.  We  took 
them  out  and  went  around  the  head  so  they  could  not 
go  any  further.** 

Vernon  Hasten  gives  the  following  testimony: 

**Q.  How  did  it  come  to  be  the  dog  was  killed? 

**A.  The  dog  was  chasing  the  sheep;  we  heard  him, 
and  one  of  the  cows  got  in  the  band  of  sheep,  and 
Hr.  Eaton  sent  the  dog  after  the  cow,  and  the  dog 
went  after  the  sheep.  We  were  leaving  the  sheep 
browse,  and  heard  the  dog  barking,  and  we  ran  up, 
and  he  was  chasing  them  and  the  sheep  were  down. 
I  come  on  to  a  new  place,  a  place  where  there  was 
hardly  any  trees,  and  the  dog  had  a  sheep,  tearing 
the  wool  out  of  it,  and  William  called  the  dog,  and  it 
came  to  him,  and  Eoy  Lake  took  the  dog  and  took 
a  club  and  started  in  to  kill  him. 

*^Q.  Was  the  dog  biting  the  sheep  when  he  had  it 
downt 

**A.  Yes,  sir. 

''Q.  Do  you  know  how  many  he  bitt 

*'A.  Three. 

*'Q.  Did  he  bite  them  pretty  badt 

**A.  Yes,  sir. 
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*'Q.  Did  they  bleed? 

'*A,  Two  of  them;  one  of  them  wasn^t  bit  up  very 
bad. 

*^Q.  Two  of  them  were  bit  up  pretty  bad,  were 
they? 

'*A.  Yes,  sir.*' 

Upon  this  evidence,  the  appellants  contend  that 
they  were  entitled  to  a  directed  verdict.  In  Hinckley 
V.  Emerson,  4  Cow.  (N.  Y.)  351  (15  Am.  Dec.  383), 
it  is  said: 

**It  seems  to  be  law  that  where  a  dog  chases  and 
kills  one's  domestic  animals  on  his  land,  he  may  kill 
the  dog:  Wddhv^st  v.  Damme,  Cro.  Jac.  45;  Barring- 
ton  V.  Turner,  3  Lev.  28.  But  if  the  dog  merely 
chases  or  bites  an  animal,  in  order  to  justify  killing 
the  dog,  it  is  necessary  to  show  that  he  could  not 
otherwise  be  separated :  Wright  v.  Ramscott,  1  Saund. 
84.  But  where  a  dog  is  ferocious  and  attacks  per- 
sons, he  may  be  killed,  being  considered  a  nuisance: 
Putnam  v.  Payme,  13  Johns.  312.  The  statute,  allow- 
ing dogs  that  attack  sheep  to  be  killed,  recognizes  the 
common-law  doctrine  as  above  laid  down:  and  vide 
Brock  V.  Copeland,  1  Esp.  Eep.  203 ;  Bovlton  v.  Banks, 
Gov.  Car.  254 ;  Kinnon  v.  Davies,  Cov.  Car.  487.  The 
judgment  must  be  affirmed." 

From  time  immemorial  the  law  has  recognized  the 
right  of  the  master  of  the  flock  to  kill  a  sheep-killing 
dog  caught  in  the  commission  of  the  act.  R.  C.  L., 
Volume  1,  Section  70,  says : 

**Also,  owing  to  the  fact  that  sheep  owners  are 
especially  subject  to  loss  and  annoyance  from  the 
predatory  and  wolfish  instincts  of  dogs,  it  has  always 
been  held  that  a  sheep-stealing  dog,  found  lurking 
about  or  roaming  over  a  man 's  premises  where  sheep 
are  kept,  incurs  the  penalty  of  death. '* 

In  1899,  Missouri  enacted  our  identical  statute. 
In  the  case  of  Reed  v.  Goldneck,  112  Mo.  App.  310  (86 
S.  W.  1104),  the  Missouri  Court  of  Appeals  says: 
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**  Prior  to  the  enactment  of  Revised  Statutes  of 
1899,  section  6976,  one  was  not  justified  in  killing  a 
dog,  even  though  it  was  on  his  premises,  unless  it 
was  actually  doing  injury,  or  attempting  to  do  injury, 
and  threatening  imminent  peril  to  the  proprietor's 
domestic  animals. 

''Revised  Statutes  of  1899,  Section  6976,  authorizing 
the  killing  of  dogs  discovered  in  the  act  of  killing, 
wounding,  or  chasing  sheep,  or  under  such  circum- 
stances as  to  satisfactorily  show  that  they  have  been 
recently  engaged  in  killing  or  chasing  sheep  or  other 
domestic  animals,  is  an  act  of  outlawry,  not  only 
against  sheep-killing  do^s,  but  against  aogs  discov- 
ered under  suspicious  circumstances  which  indicate 
that  they  have  recently  been  engaged  in  killing  or 
chasing  sheep  or  other  domestic  animals,  and  author- 
izes the  killing  of  such  dogs,  even  by  another  than  the 
owner  of  tke  animals  killed  or  injured,  or  supposed  to 
have  been  killed  or  injured/' 

The  dog  in  question  was  raised  and  trained  as  a 
cattle  dog,  and  the  jury  found  that  it  had  a  value  of 
$500,  and  there  is  no  evidence  that  it  ever  had  been 
around  or  in  any  way  mingled  with  sheep  previous  to 
September  4th.  In  testifying  to  a  conversation  with 
the  defendant  Lake,  the  plaintiff  Robert  E.  Eaton 
says: 

"I  asked  him  what  he  killed  him  for,  and  he  said 
he  was  in  a  heat  of  passion  and  was  mad,  and  the 
dog  liad  stampeded  the  sheep.  I  wanted  to  see  the 
dead  sheep,  but  he  said  the  dog  did  not  kill  any  sheep, 
but  crippled  them  up.  I  said, '  There  is  no  dead  sheep 
you  can  show  met'  He  said,  'No,'  but  he  said  he  was 
very  sorry  he  had  killed  the  dog,  and  he  was  willing 
to  pay  if  he  had  anything  to  pay  with,  and  wait  until 
the  boss  came,  and  chances  are  it  would  be  straight- 
ened up.  I  asked  him  if  they  were  willing  to  pay 
for  the  dog,  and  he  said  he  was,  because  he  knew  he 
made  a  big  mistake  in  killing  the  dog,  but  he  didn't 
think  when  he  was  mad." 
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This  is  substantially  corroborated  by  the  evidence 
of  the  sheriff  and  the  witness  Clark.  William  Hasten 
testified : 

**Q.  Now,  William,  at  the  time  Mr.  Lake  began  to 
beat  the  dog  he  had  possession  of  him,  and  the  dog 
was  not  at  that  time  chasing  sheep  f 

**A.  No,  sir;  he  just  had  been. 

*'Q.  He  just  had  been! 

**A.  Yes,  sir. 

'*Q.  You  called  him  to  you  and  he  came  to  yout 

'^A.  Yes,  sir.'* 

His  brother  Vernon  says: 

**Q.  How  did  it  come  to  be  the  dog  was  killed? 

**A.  The  dog  was  chasing  the  sheep,  we  heard  him, 
and  one  of  the  cows  got  out  in  the  band  of  sheep,  and 
Mr.  Easton  sent  the  dog  after  the  cow,  and  the  dog 
went  after  the  sheep.  We  were  leaving  the  sheep 
browse  and  heard  the  dog  barking,  and  we  ran  up, 
and  he  was  chasing  them,  and  the  sheep  were  down. 
I  come  on  to  a  new  place,  a  place  where  there  was 
hardly  any  trees,  and  the  dog  had  a  sheep,  tearing  the 
wool  out  of  it,  and  William  called  the  dog,  and  it  came 
to  bim  and  Boy  Lake  took  the  dog  and  took  a  club 
and  started  in  to  kill  him. 

*'Q.  You  say  some  of  the  cows  were  in  among  the 
band  of  sheep  and  the  dog  went  after  the  cow;  was 
that  the  way! 

**A.  Yes,  sir. 

*'Q.  That  scared  the  sheep  and  the  sheep  began  to 
runt 

''A.  Yes,  sir. 

*  *  Q.  Then  after  the  sheep  began  to  run  the  dog  got 
hold  of  one  of  the  sheep,  didn't  het 

'*A.  Yes,  sir. 

**Q.  How  long  did  he  hold  the  first  sheep  he  got 
hold  oft 

**A.  He  just  held  a  little  while  and  then  went  on. 

**Q,  Did  he  catch  ano^er  onet 

"A-   Y'es   sir 

"Q.  How  long  did  he  hold  itt 
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"A.  He  just  bit  it  and  knocked  it  down  and  went 
on,  and  over  a  little  further  he  had  a  sheep  down  and 
was  tearing  him  up. 

**Q.  As  soon  as  your  brother  William  called  the 
dog,  the  dog  came  right  to  him,  did  it? 

**A.  Yes,  sir. 

**Q.  The  dog  was  friendly,  was  it! 

**A.  Yes,  sir. 

**Q.  Wasn't  attempting  to  bite  anybody? 

"A.  No,  sir. 

*'Q.  It  wasn't  attempting  to  bite  any  person;  it  was 
friendly  to  all  of  you,  and  Mr.  Lake  took  the  dog  by 
the  tail  and  beat  him  over  the  head  with  the  big  club  f 

'*A.  Yes,  sir. 

**Q.  Did  you  see  Mr.  Murphy  then  when  he  came 
back  to  where  the  dog  was? 

**A.  Yes,  sir. 

**Q.  What  was  the  dog  doing  when  you  came  back 
to  himT 

''A.  He  raised  up  and  looked  at  us,  and  the  boss 
shot  him. 

'*Q.  Did  he  raise  on  his  front  feett 

''A.  No,  sir;  just  turned  his  head  and  looked  at  us, 
and  the  boss  shot  him. 

**Q.  And  it  wasn't  trying  to  kill  any  sheep  when 
the  boss  shot  himt 

**A.  No,  sir. 

''Q.  The  poor  thing  was  lying  there  trying  to  get 
up? 

**A.  Yes,  sir." 

Although  as  a  defense  the  defendants  allege  that 
the  sheep  were  on  lands  to  which  Murphy  was  entitled 
to  possession,  there  is  no  evidence  as  to  the  owner- 
ship of  or  the  right  to  the  possession  of  the  lands 
where  the  sheep  were  grazing. 

1,2.  The  case  was  tried  in  a  sheep  and  cattle 
country.  The  instructions  were  fair,  and  the  jury 
rendered  a  unanimous  verdict  for  the  full  amount  of 
plaintiffs '  claim.    There  is  testimony  tending  to  show 
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that  the  dog  was  kind,  obedient,  intelligent,  and  well 
trained  in  the  handling  and  driving  of  cattle.  The 
jury  was  instructed  that  if  the  dog  was  found 
*' chasing  and  attempting  to  kill  the  sheep''  or  if  he 
*'had  been  chasing  and  killing  the  sheep  *  *  and  was 
afterwards  pursued  and  killed, ' '  it  should  then  return 
a  verdict  for  the  defendant.  The  conversation  of 
defendant  Lake  with  the  plaintiff  R.  E.  Eaton  was  not 
denied,  explained,  or  contradicted.  In  this  Lake  said 
that  the  dog  had  stampeded  the  sheep,  and  that  he 
was  mad  and  in  a  heat  of  passion,  and  that  he  was 
very  sorry  he  had  killed  the  dog,  and  was  willing  to 
pay  if  he  had  anything  to  pay  with,  and  that,  if  he 
would  wait  until  the  boss  came,  the  chances  are  it 
would  be  straightened  up,  and  that  he  knew  *  *  he  made 
a  big  mistake  in  killing  the  dog,  but  he  didn't  think 
when  he  was  mad."  This  was  about  three  days  after 
the  dog  was  killed,  and  the  evidence  went  in  without 
objection.  From  it  the  jury  could  find  that  through 
the  stampeding  of  the  sheep,  Lake  was  in  a  heat  of 
passion,  and  that  he  then  realized  that  he  had  wrong- 
fully and  unlawfully  beaten  the  dog,  and  was  ready 
and  willing  to  pay  the  damage.  If  Lake  was  not 
justified  in  beating  the  dog,  it  must  follow  that 
Murphy  was  not  justified  in  killing  it.  The  evidence 
also  tends  to  show  that  when  Murphy  came  down 
from  camp  with  his  gun  about  an  hour  after  Lake 
had  beaten  the  dog,  that  he  was  violent  and  very 
angry,  and  in  that  condition  when  he  shot  the  dog. 
When  the  plaintiffs  proved  the  ownership  and  the 
killing  of  the  dog  by  the  defendants,  and  its  value, 
the  duty  then  devolved  upon  the  defendants  to  prove 
that  it  was  killed  while  in  the  chasing  and  wounding 
of  the  sheep  or  under  such  circumstances  as  to  satis- 
factorily show  that  it  had  been  recently  engaged  in 
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the  chasing  and  wounding  of  the  sheep  for  the  pur- 
pose of  killing  them,  and  it  is  true  that  the  conversa- 
tion with  Lake  introduced  by  the  plaintiffs  and  the 
evidence  for  the  defendants  is  strong  proof  of  the 
fact.  Vernon  Masten  testified  that  one  of  the  cows 
got  out  in  the  band  of  sheep,  and  Mr.  Eaton  sent  the 
dog  after  the  cow,  and  the  dog  went  after  the  sheep, 
and  that  some  of  the  cows  were  in  among  the  band 
of  sheep,  and  the  dog  went  after  the  cows,  and  that 
scared  the  sheep  and  the  sheep  began  to  run.  From 
the  nature  and  training  of  the  dog,  the  jury  could 
infer  from  this  evidence  that  the  dog  went  among 
the  sheep  in  pursuit  of  and  for  the  purpose  of  rounding 
up  the  cow.  It  is  true  that,  although  the  primary  pur- 
pose of  the  dog  may  have  been  to  round  up  the  cow, 
that  the  evidence  of  the  eye-witnesses  tends  to  show 
that  after  the  dog  got  among  the  sheep,  it  commenced 
to  chase  them.  But  the  proof  is  also  clear  that  when 
the  Masten  boy  spoke  to  the  dog,  it  came  straight  to 
him,  and  was  then  beaten  with  a  club  by  Lake.  The 
jury  may  have  found  that  the  dog  went  among  and 
stampeded  the  sheep  for  the  purpose  of  rounding  up 
the  cow,  and  that  the  dog  was  never  actually  engaged 
in  the  chasing  or  wounding  of  the  sheep;  otherwise, 
under  the  instructions,  it  could  not  have  returned  a 
verdict  for  the  plaintiffs.  As  to  whether  the  dog  was 
actually  engaged  in  doing  this  was  a  matter  of  de- 
fense. The  statute  was  intended  to  justify  the  killing 
of  any  dog  discovered  in  the  act  of  killing,  wounding, 
or  chasing  of  any  sheep  or  the  killing  of  any  dog 
*' under  such  circumstances  as  to  satisfactorily  show 
that  such  dog  had  been  recently  engaged  in  killing 
or  chasing  sheep  or  other  domestic  animals  for  the 
purpose  of  killing  them,**  and  the  jury  :wa8  so  in- 
structed.    Its  primary  purpose  was  to  protect  the 
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flock  master  from  dogs  that  would  chase,  wound,  or 
kill  sheep,  and  it  devolved  upon  the  defendants  to 
prove  that  the  acts  of  the  dog  in  question  brought  it 
within  one  of  those  classes.  As  to  what  the  dog 
actually  did  and  how  it  was  done  were  both  matters 
within  the  exclusive  knowledge  of  the  defendants  and 
their  witnesses.  In  view  of  the  statements  and  ad- 
missions of  Lake  and  the  evidence  of  Vernon  Masten, 
it  may  be  that  the  jury  did  not  believe  the  evidence 
on  behalf  of  the  defendants  that  the  dog  was  actually 
engaged  in  the  chasing  or  wounding  of  the  sheep. 

When  all  of  the  evidence  is  considered  as  the 
nature,  habits,  training,  and  intelligence  of  the  dog 
and  the  statements  and  admissions  of  Lake,  and  that 
at  the  bidding  of  his  master  the  dog  went  out  among 
the  sheep  for  the  purpose  of  rounding  up  the  cow, 
with  all  the  surrounding  facts  and  circumstances,  we 
cannot  say,  as  a  matter  of  law,  that  there  is  not  suffi- 
cient evidence  to  support  the  verdict.  The  judgment 
is  affirmed.  Affibmed.    Eeheabinq  Denied. 

McBbide  and  Habbis,  JJ.,  concur. 

BURNETT,  0.  J.,  Dissenting.— In  this  case  there 
is  no  dispute  but  that  the  dog  in  question  chased 
sheep  which  were  in  custody  of  the  defendants,  bit 
some  of  them,  and  was  caught  in  the  very  act.  The 
witnesses  for  the  defendants  are  corroborated  in  a 
degree  on  this  point  by  the  testimony  of  the  principal 
witness  for  the  plaintiff,  who  saw  the  sheep  stam- 
peded in  the  direction  of  the  place  where  the  dog  was 
killed. 

Section  9359,  Or.  L.,  is  quite  plain,  reading  thus : 

**If  any  person  shall  discover  any  dog  in  the  act  of 
killing,  wounding,  or  chasing  any  sheep  or  other 
domestic  animals  in  any  portion  of  this  state,  or  shall 
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discover  any  dog  under  such  circnmstances  as  to 
satisfactorily  show  that  such  dog  has  been  recently 
engaged  in  killing  or  chasing  sheep  or  other  domestic 
animals  for  the  purpose  of  killing  them,  such  person 
is  authorized  to  immediately  pursue  and  kill  such 
dog/' 

It  is  argued  that  because  one  of  the  defendants 
stated  that  he  was  sorry  he  killed  the  dog  and  offered 
to  pay  for  him,  his  attitude  thus  expressed  is  to  be 
taken  as  evidence  that  the  dog  was  not  killing  sheep. 
This  argument  is  fallacious.  While  the  defendants, 
who  discovered  the  dog  chasing  and  biting  the  sheep, 
had  a  right  to  kill  him  as  they  did,  they  were  not 
obliged  to  do  so,  and  their  regret  at  not  having  pur- 
sued milder  measures  is  not  in  any  sense  a  surrender 
of  their  actual  statutory  right  to  take  the  extreme 
remedy.  The  question  of  excessive  defense  of  one's 
property  is  not  involved.  When  any  dog  of  whatever 
value  is  caught  '*in  the  act  of  killing,  wounding  or 
chasing  any  sheep,''  the  statute  marks  him  for 
slaughter  at  the  hands  of  whoever  catches  him. 

The  Circuit  Court  ought  to  have  allowed  the  motion 
of  the  defendants  for  a  directed  verdict  in  their  favor, 
at  the  close  of  all  the  evidence  in  the  case,  and  the 
judgment  should  be  reversed,  with  directions  to  enter 
a  judgment  for  the  defendants,  there  being  no  testi- 
mony whatever  in  the  record  to  sustain  the  verdict. 

For  these  reasons  I  dissent  from  the  opinion  of 
Mr.  Justice  Johns. 
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STATE  V.  STILWELL. 

(198  Pac.  559.) 

StatateB— It  Is  Usually  Assamed  a  Statute  Ooplad  ttom  Iawb  of 
Another  State  la  Taken  With  the  Construction  Placed  on  It. 

1.  When  a  statute  is  copied  from  the  laws  of  another  state,  it 
is  usually  assumed  that  it  is  taken  with  the  construction  placed 
upon  it  by  the  courts  in  which  it  originated. 

CMminal  Law— On  AfiLdarLt  of  Prejudice  of  Judge,  Improper  to 
Change  Venue. 

2.  On  the  filing  of  an  affidavit  of  prejudice  against  the  judge, 
it  was  improper,  under  Section  45-1,  Or.  Laws,  to  direct  change 
of  venue  to  another  county;  the  provision  contemplating  change 
of  judge. 

Criminal  Law— Dismiisal  of  Indictment  not  Warranted  Because  of 
Ddlay  Aided  by  Defendant. 

3.  Where  defendant  first  filed  an  application  for  a  continuance, 
and  on  it  being  overruled  filed  affidavit  of  prejudice  pursuant  to 
Section  45-1,  Or.  Laws,  and  the  judge  erroneously  transferred  the 
ease  to  another  county  where,  over  defendant's  motion  for  remand, 
the  case  went  to  trial  resulting  in  a  disagreement,  and  was  then 
remanded  to  the  original  county,  the  indictment  should  not  be  dis< 
missed  under  Section  1701,  declaring  that  if  defendant  whose  trial 
has  not  been  postponed  on  his  application,  or  by  his  consent,  be 
not  brought  to  triid  at  the  next  term  of  court  in  which  the  indict- 
ment is  triable  after  it  is  found,  the  court  must  order  the  indict- 
ment to  be  dismissed  unless  good  cause  to  the  contrary  is  shown, 
for  defendant  first  moved  for  a  continuance,  and  even  the  grant- 
ing of  his  motion  for  a  change  of  judge  would  have  operated  to 
delay,  so  that  the  change  of  venue  cannot  be  deemed  to  have  re- 
sulted in  a  delay  solely  without   defendant's  consent. 

From  Umatilla:  Dalton  Biggs,  Judge. 

In  Banc. 

This  is  an  appeal  from  an  order  overruling  defend- 
ant's motion  to  dismiss  an  indictment  against  him. 
The  facts  are  as  follows:  On  October  7,  1919,  de- 
fendant was  indicted  by  the  grand  jury  of  Union 
County  for  the  crime  of  perjury  and  on  December 

1.  Constmction  of  adopted  statute^  see  notes  in  1  Ann.  Oaa.  147; 
Ann.  Cas.  1917B^  651^  660. 
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20tli  was  arraigned  and  entered  his  plea  of  not  guilty. 

The  case  went  over  until  the  succeeding  term  of  court, 

which  began  on  the  first  Monday  in  February,  1920, 

and  during  that  term  the  case  was  set  for  trial  on 

March  22,  1920.    On  March  10th  the  defendant  filed 

a   motion  for  continuance,   which  was   denied.    On 

March  18th  he  filed  an  affidavit  of  prejudice  under 

Section  45-1,  Or.  L.  (Olson's  Comp.),  which  section 

is  as  follows: 

''No  judge  of  a  Circuit  Court  of  the  State  of 
Oregon  shall  sit  to  hear  or  try  any  suit,  action  or  pro- 
ceeding when  it  shall  be  established,  as  hereinafter 
provided,  that  such  judge  is  prejudiced  against  any 
party  or  attorney,  or  the  interest  of  any  party  or 
attorney  appearing  in  such  cause.  In  such  case  the 
presiding  judge  shall  forthwith  transfer  the  suit  or 
action  to  another  department  of  the  same  court,  or 
call  in  a  judge  from  some  other  court,  or  apply  to  the 
chief  justice  of  [the]  Supreme  Court  to  send  a  judge 
to  try  the  case;  or,  if  the  convenience  of  witnesses  or 
the  ends  of  justice  will  not  be  interfered  with  by  such 
course,  and  the  action  or  suit  is  of  such  a  character 
that  a  change  of  venue  thereof  may  be  ordered,  he 
may  send  the  case  for  trial  to  the  most  convenient 
court. ' ' 

The  motion  requested  that  some  other  judge  be 
called  in  to  try  the  case.  The  court  thereupon  made 
an  order  granting  a  change  of  venue  to  Umatilla 
County.  On  April  28,  1920,  the  defendant  filed  a 
motion  in  the  Circuit  Court  of  Umatilla  County  ask- 
ing that  the  cause  be  remanded  to  Union  County  for 
trial,  which  motion  was  supported  by  an  affidavit  to 
the  effect  that  the  change  of  venue  had  not  been 
granted  at  his  request  and  that  he  had  not  consented 
and  did  not  consent  to  such  change  and  objected  to  a 
trial  in  any  county  but  Union,  where  the  alleged  crime 
was  alleged  to  have  been  committed.     This  motion 
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was  denied  and  a  trial  was  had  in  Umatilla  County, 
resulting  in  a  disagreement. 

Thereafter  and  on  May  25th  the  Circuit  Court  of 
Umatilla  County  made  an  order  reciting  the  applica- 
tion to  remand  the  case  to  Union  County;  that  the 
court,  not  being  fully  advised,  had  denied  said 
motion;  and  further  that  on  being  advised  it  was 
without  jurisdiction  to  try  the  case,  remanded  the 
same  to  Union  County  for  trial.  When  the  cause 
was  remanded  the  defendant  filed  a  motion  supported 
by  his  affidavit,  for  a  dismissal  of  the  cause  pursuant 
to  Section  1701,  Or.  L.,  which  section  reads  thus: 

"If  a  defendant  indicted  for  a  crime,  whose  trial 
has  not  been  postponed  upon  his  application  or  by 
his  consent,  be  not  brought  to  trial  at  the  next  term 
of  the  court  in  which  the  indictment  is  triable,  after 
it  is  found,  the  court  must  order  the  indictment  to  be 
dismissed,  unless  good  cause  to  the  contrary  be 
shown. ' ' 

The  motion  was  overruled  and  the  defendant 
appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Cochran  A  Eberhard  and  Mr.  G.  H.  Finn, 
with  oral  arguments  by  Mr.  Geo.  T.  Gochran  and  Mr. 
C.  H.  Finn. 

For  respondent  there  was  a  brief  over  the  names 
of  Mr.  Geo.  M.  Brown,  former  Attorney  General,  Mr. 
John  S.  Hodgin,  former  District  Attorney,  and  Mr. 
A.  A.  Smith,  with  oral  arguments  by  Mr.  Ed.  Wright, 
District  Attorney,  and  Mr.  A.  A.  Smith. 

McBRIDE,  J.— While  a  reading  of  Section  45-1, 
supra,  might  seem  at  first  glance  to  authorize  the 
court  to  grant  a  change  of  venue  in  any  case  where 
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an  affidavit  of  prejudice  is  filed,  the  authorities  seem 
to  hold  the  contrary  doctrine,  and  particnlariy  the 
Supreme  Court  of  the  State  of  Washington,  from  the 
laws  of  which  state  the  section  quoted  was  copied: 
State  V.  Superior  Court,  88  Wash,  344  (153  Pac.  7) ; 
State  V.  Superior  Court,  88  Wash.  669  (153  Pac. 
1078) ;  State  v.  Superior  Court,  106  Wash.  507  (180 
Pac.  481). 

1,2.  When  a  statute  is  copied  from  the  laws  of 
another  state  it  is  usually  assumed  that  it  is  taken 
with  the  construction  put  upon  it  by  the  courts  of 
the  state  in  which  it  originated;  and  in  that  view  we 
hold  that  the  Circuit  Court  had  no  authority  to 
change  the  place  of  trial  to  Umatilla  County  upon 
the  showing  of  prejudice  made  by  defendant  in  his 
affidavit.  But  it  does  not  follow  that  because  the 
court  made  a  mistake  in  its  ruling  upon  that  subject, 
whereby  the  cause  went  over  for  the  term,  the  de- 
fendant is  absolutely  entitled  to  have  the  indictment 
dismissed.  The  statute  says  in  substance  that  it  must 
be  dismissed  **  unless  good  cause  to  the  contrary  be 
shown.'*  The  court  has  jurisdiction,  in  a  proper 
cause  with  a  proper  affidavit,  to  change  the  place  of 
trial  of  a  criminal  action,  and  has  jurisdiction  of  the 
general  subject  matter. 

3.  It  appears  from  the  record  that  the  court  erred 
in  its  construction  of  the  statute,  and  granted  a 
change  where  it  had  no  jurisdiction;  but,  taking  the 
whole  record,  we  are  of  the  opinion  that  the  delay 
occasioned  by  the  change  was  not  such  as  to  justify 
a  dismissal  of  the  cause.  The  defendant  was  first 
in  the  field  asking  for  a  delay.  He  filed  an  affidavit 
asking  for  a  continuance,  to  procure  the  attendance 
of  a  witness,  and  when  this  was  overruled  he  filed 
the  affidavit  of  prejudice.    It  is  well  known  to  judges 
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and  lawyers  that  it  is  not  always  possible  to  send  a 
judge  from  his  own  circuit  to  another  to  hear  a  case, 
without  more  or  less  delay.  Judges  have  the  business 
of  their  own  circuits  to  look  after,  and  the  chief 
justice  of  the  Supreme  Court  not  infrequently  has  to 
make  inquiry  in  several  districts,  involving  corre- 
spondence by  letter  or  telegraph,  in  order  to  find  a 
judge  whom  he  can  assign  without  detriment  to  the 
public  business,  so  that  tiiese  applications  frequently 
have  the  effect  of  putting  the  case  over  the  term,  a 
consequence  which  the  defendant  might  have  fore- 
seen and  possibly  did  foresee  when  he  made  his 
application. 

We  are  of  the  opinion  that  the  record,  taken  as  a 
whole,  shows  good  cause  why  the  indictment  should 
not  be  dismissed.  The  order  of  the  Circuit  Court  is 
aflSrmed.  Affirmed. 

Bbown,  J.,  took  no  part  in  the  consideration  of  this 
case. 


Argued  at  Pendleton  May  8,  affirmed  June  8,  1921. 

ANDERSON  v.  RICHARDS. 

(198  Pac.  570.) 

AdvtTM   Poflsesslon— <romplaint   Held   to   Sufficiently  Allege   That 
Possession  waa  Ezdnsiye. 

1.  In  a  suit  to  quiet  title,  a  complaint  alleging  that  plaintiff 
had  been  and  still  was  in  possession  of  the  premises  up  to  the 
line  fence  inclosing  them,  and  that  his  possession  had  been  at  all 
times  and  still  was  open,  notorious,  continuous,  uninterrupted  and 
adverse  and  under  claim  of  right  and  color  of  title  thereto  as  against 
the  whole  world,  sufficiently  showed  that  the  possession  was  exclusive 
without  directly  so  alleging. 

Adverse  Possession— Bars  Action  to  Becover  Posseesion  ^ter  Statu- 
tory Period. 

2.  Adverse  possession  for  ten  years,  as  provided  by  Section  4, 
Or.  Law»,  is  a  bar  to  an  action  by  the  owner  to  recover  the  posses- 
sion thereof. 

100  Or,— 41 
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Adverse  Ponesslon — TUible,  Notorious  axid  EzdnslYe  Poaseesioii 
Under  Olslm  of  Ownersliip  to  tbo  Knowledge  of  the  Owner  is 
EssentUl  to  "Adrene  Poesesslon.^ 

3.  To  ostabliBh.  adverse  possession  so  as  to  divest  the  owner  of 
Ids  title,  the  evidence  must  show  a  possession  visible,  notorious  and 
exclusive  under  a  elaim  of  ownership  continuing  for  10  years  and  the 
owner  must  have  knowledge  of  such  possession  and  claim. 

Vendor  and  Fnrchsear— Visible,  Notorious  and  Bzdiisive  Possession 
Charges  Purchaser  Wltli  Knowledge. 

4.  Visible,  notorious  and  exclusive  possession  under  a  claim  of 
ownership  is  sufficient  to  put  a  purchaser  upon  notice  and  charge 
him  with  knowledge  of  such  claim. 

Adyene  Powessloa— May  Bipen  Into  Title  Though  Taken  by  Ida- 
take^  bat  not  if  Held  Without  Inteatlon  of  Claiming  Beyond 
True  Line. 

5.  Where  a  person  enters  and  occupies  land  not  embraced  in  his 
title,  claiming  it  as  his  own,  for  the  statutory  period  of  10  years, 
he  acquires  title  thereto  though  his  entry  and  possession  was  under 
a  mistake;  but  if  possession  was  held  under  mistake  or  ignorance 
as  to  his  true  line,  and  with  no  intention  to  claim  beyond  the  true 
line  when  discovered,  such  possession  is  not  adverse,  and  cannot 
ripen  into  a  title  as  against  the  real  owner. 

Adverse  Possession— Immaterial  Who.  Built  Pttnee  to  Wbicb  Party 
Claims. 

6.  Where  a  party  claiming  title  by  adverse  possession  claimed  and 
occupied  to  a  fence,  it  was  immaterial  that  other  persons  aided  in 
the  construction  of  the  fence. 

Adverse  Possession— Allegation  of  Title  Bnpported  by  Proof  of 
Adverse  Possession  for  Statatoiy  Period. 

7.  In  a  suit  to  quiet  title,  plaintiff's  allegation  of  title  in  fee 
is  supported  by  proof  of  adverse  possession  for  the  statutory  period. 

Adverse  Possessionr-Vests  Perfect  Title. 

8.  Adverse  possession  of  real  estate  for  the  period  prescribed 
by  the  statute  of  limitations  vests  a  perfect  title  in  the  possessor 
as  against  the  former  holder  of  the  title  and  all  the  world,  and 
entitles  him  to  all  remedies  incident  to  possession  under  a  written 
conveyance. 

Adverse  Possession- Evidence  Held  to  Make  Prima  Fade  Case  of 
Possession  Under  Claim  of  Ownership. 

0.  Evidence  that  plaintiff  and  his  ancestors  had  been  in  open,  visi- 
ble, notorious  and  exclusive  possession  of  land  for  10  years,  that  it 
was  inclosed  with  a  substantial  fence,  that  an  orchard  had  been 
planted  and   costly   and  permanent  improvements   constructed,   and 


3.  What  essential  to  adverse  possession,  see  notes  in  28  Am.  St^ 
Bep.  158;  88  Am.  St.  Bep.  701. 

5.  Effect  of  possession  taken  and  held  through  mistake  or  ignor- 
ance, see  notes  in  24  Am.  Bt  Bep.  888;  15  Ann.  Cas.  827;  Ann.  Oaa» 
1912A,  450« 
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that  plaintiif  had  treated  the  premises  u  his  own,  made  a  prima 
facie  ease  for  plaintiff,  and  raised  the  presumption  that  his  entry 
was  one  of  right  and  his  claim  one  of  ownership,  and  entitled  him 
to  prevail,  in  the  absence  of  any  showing  that  his  entry  and  holding 
were  in  subordination  to  defendant's  title. 

Adveraa  Fossesslon— Bepoada  on  Xntent,  to  be  Determined  by  What 
Party  bas  Done. 

10.  Adverse  possession  is  fonnded  upon  the  intent  with  which  the 
occupant  has  held  possession,  and  this  intent  is  to  be  determined 
by  what  he  has  done. 

Adverse  Possession — Possession  of  Ancestor  and  Heir  may  be  Tacked. 

11.  The  adverse  possession  of  a  party  and  his  ancestor  may  be 
tacked  to  complete  the  bar  of  the  statute  of  limitationa 

Appeal  and  Error— Findings  of  Valne  not  Binding  in  Salt  to  Qnlet 
Title. 

12.  In  a  suit  to  quiet  title,  the  findings  of  the  trial  judge,  who 
heard  the  testimony  and  viewed  the  premises  and  the  boundary  fence 
involved  in  the  litigation,  are  of  value  in  the  consideration  of  the 
evidence  by  the  Supreme  Court,  though  not  binding  upon  that  court. 

From  Union:  J.  W.  Knowles,  Judge. 

In  Banc. 

This  is  a  suit  to  quiet  title.  B.  E.  Anderson,  plain- 
tiff and  respondent,  is  the  owner  of  Lot  6,  and  John 
Bichards,  defendant  and  appellant,  is  the  owner  of 
Lot  7,  in  Block  **D''  of  the  town  site  of  Cove,  Union 
County,  State  of  Oregon.  The  plaintiff  alleged  in  his 
complaint,  among  other  things : 

*'That  plaintiff  has  been,  and  still  is,  in  possession 
of  said  premises  up  to  the  line  fence  inclosing  the 
same,  and  that  his  possession  has  been  at  all  times, 
and  still  is,  open,  notorious,  continuous,  uninterrupted 
and  adverse  and  under  claim  of  right  and  color  of 
title  thereto  as  against  the  whole  world  •  *  . 

**That  plaintiff's  line  fence  inclosing  his  said 
premises  between  defendant's  said  lot  and  plaintiff's 
said  lot  and  premises  is  a  good  substantial  fence  and 
has  been  located  and  maintained  where  the  same  now 
stands  as  the  dividing  line  between  plaintiff's  and 

11.  Tacking  successive  possesBions  under  adverse  possession^  see 
note  in  13  Am.  Dec.  331. 
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defendant's  said  lots  and  premises  since  the  year 
1897 

''That  on  •  •  the  eighth  day  of  March,  1920,  •  • 
the  defendant,  without  the  knowledge  or  consent  of 
plaintiff,  Wrongfully  and  unlawfully  entered  and  tres- 
passed upon  plaintiff's  said  premises  and  tore  down 
and  destroyed  the  said  east  line  fence  upon  plaintiff's 
said  premises  and  rebuilt  said  line  fence  in  and  upon 
plaintiff's  said  premises  a  distance  of  some  eight  or 
ten  feet,  claiming  title  to  said  strip  of  plaintiff's  said 
premises,  including  the  row  of  cherry  trees  growing 
thereon;  that  immediately  thereafter,  plaintiff  re- 
moved the  said  fence  and  rebuilt  and  restored  the  said 
fence  on  the  east  line  of  his  premises  to  its  original 
position  thereon. 

''That  defendant  claims  and  asserts  title  to  said 
strip  of  plaintiff's  said  lot  and  premises  on  the  east 
thereof.  •  •  " 

The  court  heard  the  testimony  of  twenty-two  wit- 
nesses, viewed  the  premises,  and  thereafter  made  the 
following  findings  of  fact: 

"That  plaintiff  is  the  owner  in  fee  and  in  pos- 
session of  Lot  6  in  Block  'D'  of  the  original  town  site 
of  Cove,  Union  County,  Oregon,  together  with  the 
buildings  and  improvements  thereon. 

"That  said  premises  are  now,  and  have  been  since 
the  year  1897,  inclosed  with  a  good  substantial  fence; 
that  there  is  situate  thereon  a  good  substantial 
dwelling-house,  together  with  good  outbuildings,  and 
that  there  is  growing  thereon  shrubbery  and  fruit 
trees  which  are  of  great  value  to  this  plaintiff;  that 
plaintiff  has  been  and  still  is  in  possession  of  said 
premises  up  to  the  line  fence  inclosing  the  same,  and 
that  his  possession  has  been  at  all  times,  and  still  is, 
open,  notorious,  continuous,  uninterrupted  and  ad- 
verse and  under  claim  of  right  and  color  of  title 
thereto  as  against  the  whole  world. 

"That  the  defendant  is  the  owner  and  in  possession 
of  Lot  7  in  said  Block  'D'  of  said  original  town  site 
of  Cove  adjoining  plaintiff's  said  lot  and  premises  on 
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the  east,  and  that  plaintiff's  line  fence  inclosing  the 
said  premises,  between  defendant's  said  lot  and  plain- 
tiff's said  lot  and  premises,  is  a  good  substantial  fence 
and  has  been  located  and  maintained  where  the  same 
now  stands  as  a  dividing  line  between  plaintiff's  and 
defendant's  said  lots  and  premises  since  the  year 
1897;  that  upon  plaintiff's  said  premises  along  and 
near  said  dividing  line  fence  between  plaintiff  and 
defendant,  plaintiff  has  growing  a  number  of  large 
cherry  trees  which  are  of  great  value  to  plaintiff. 

*^That  on  or  about  March  8,  1920,  in  the  temporary 
absence  of  plaintiff,  the  defendant,  without  the  knowl- 
edge or  consent  of  the  plaintiff,  wrongfully  and  un- 
lawfully entered  and  trespassed  upon  plaintiff's  said 
premises  and  tore  down  and  removed  the  said  east 
line  fence  upon  plaintiff's  said  premises  and  rebuilt 
said  line  fence  in  and  upon  plaintiff's  said  premises 
a  distance  of  some  eight  or  ten  feet,  claiming  title  to 
said  strip  of  plaintiff's  said  premises;  that  immedi- 
ately thereafter,  plaintiff  removed  the  said  fence  *  * 
and  rebuilt  his  said  fence  on  the  east  line  of  his  said 
premises;  that  the  defendant  claims  and  asserts  title 
to  said  eight  or  ten  foot  strip  of  plaintiff's  said  lot 
on  the  east  thereof,  and  threatens  to,  and  will  unless 
restrained  by  the  order  of  this  court,  again  remove 
and  destroy  plaintiff's  said  line  fence  and  again  re- 
build same  over  and  upon  plaintiff's  said  premises 

The  court  concluded,  as  a  matter  of  law: 

**That  the  plaintiff  is  entitled  to  a  decree  quieting 
his  title  to  said  Lot  6  in  Block  *D'  of  the  original 
town  site  of  Cove,  Union  County,  Oregon,  and  that 
said  decree  declare  plaintiff  to  be  the  owner  in  fee  of 
said  lot  and  premises  up  to  the  fence  where  now 
located  on  the  east  side  thereof,  and  that  said  fence 
be  decreed  to  be  the  true  line  between  plaintiff  and 
defendant. ' ' 

and  a  decree  was  entered  in  accordance  therewith. 

The  defendant  appeals  to  this  courts  assigning  that 
the  court  erred: 
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'*In  overruling  defendant's  objection  to  the  ad- 
mission of  any  testimony  in  the  case  on  the  ground 
that  the  complaint  did  not  state  facts  suj£cient  to 
constitute  a  cause  of  suit. 

* '  In  decreeing  that  the  line  upon  which  the  old  fence 
was  built  and  upon  which  the  fence  now  stands  is  the 
true  line  *  *  . 

**In  enjoining  defendant  from  moving  or  attempt- 
ing to  move  said  fence. 

''In  allowing  plaintiff  his  costs  and  disbursements. 

**In  not  finding  and  decreeing  for  defendant  and 
against  plaintiff,  that  the  strip  of  land  mentioned  in 
the  complaint  was  within  the  boundaries  of  said  Lot  7 
and  defendant  the  owner  thereof.  *' 

Affirmed. 

For  appellant  there  was  an  oral  argument  by  Mr. 
R.  J.  Green. 

For  respondent  there  was  a  brief  over  the  names 
of  Messrs'.  Crawford  <&  EaJcin  and  Mr.  G.  H.  Finn, 
with  oral  arguments  by  Mr.  Grawford  and  Mr. 
Eakin. 

BROWN,  J.— 1.  The  defendant  challenges  the  suf- 
ficiency of  the  complaint  for  the  reason  that  plaintiff 
does  not  aver  in  express  terms  that  his  possession 
was  exclusive.    Plaintiff  alleges: 

''That  he  [plaintiff]  has  been,  and  still  is,  in  pos- 
session of  said  premises  up  to  the  line  fence  inclosing 
the  same,  and  that  his  possession  has  been  at  all 
times,  and  still  is,  open,  notorious,  continuous,  un- 
interrupted and  adverse  and  under  claim  of  right  and 
color  of  title  thereto  as  against  the  whole  world.*' 

We  believe  that  the  element  of  exclusiveness  of 
plaintiff's  possession  sufficiently  appears  from  the  use 
of  the  words  contained  in  the  allegation  just  recited. 

It  has  been  held  that  it  is  necessary  to  allege  ex- 
dlusive  possession;  Alexander  y.  Myers,  33  Neb,  773 
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(51  N.  W.  140),  holding  allegations  of  actual,  open, 
notorious,  continuous  and  adverse  possession  insuffi- 
cient. But  the  better  rule  is  believed  to  be  that  the 
element  of  exclusive  possession  may  sufficiently  ap- 
pear from  the  use  of  other  words :  1  Stand,  Ency.  of 
Proced.,  p.  628,  citing  Jackson  v.  Snodgrass,  140  Ala, 
365  (37  South,  246) ;  Hesser  v.  Siepmann,  35  Wash. 
14  (76  Pac.  295) ;  Bellingham  Bay  L.  Co.  v.  Dibble, 
4  Wash,  764  (31  Pac.  30) ;  Keaton  v,  Sublett,  109  Ky. 
106  (58  S.  W,  528).  A  pleading  will  be  deemed  suffi- 
cient in  alleging  title  by  adverse  possession  when  it 
shall  appear  therefrom  that  such  possession  was 
actual,  open,  notorious,  visible,  exclusive,  continuous 
and  uninterrupted  for  a  period  of  ten  years :  2  C,  J. 
259,  260. 

The  complaint  in  the  instant  case  is  sufficient.  It 
not  only  pleads  title  by  adverse  possession,  but  alleges 
that  the  plaintiff  is  the  owner  in  fee  of  the  said 
premises. 

In  an  opinion  by  Mr.  Justice  Lobd  in  Parker  v. 
Metzger,  12  Or,  407  (7  Pac.  518),  the  following  was 
quoted  with  approval: 

'*In  Leffingwell  v,  Warren,  2  Black  (U.  S.),  605  (17 
L.  Ed.  263),  the  Supreme  Court  of  the  United  States 
says:  *The  lapse  of  time  limited  by  such  statutes  not 
only  bars  the  remedy,  but  it  extinguishes  the  right, 
and  vests  a  perfect  title  in  the  adverse  holder/  So 
in  School  District  v.  Benson,  31  Me.  384,  the  court 
say:  *A  legal  title  is  equally  valid,  when  once  ac- 
quired, whether  it  be  by  disseizin  or  by  deed ;  it  vests 
the  fee  simple,  although  the  mode  of  proof,  when 
adduced  to  establish  it,  may  differ.  •  •  WTien  the  title 
is  in  controversy,  it  is  to  be  shown  by  legal  proof,  and 
a  continuous  disseizin  for  twenty  years  is  as  effectual 
for  that  purpose  as  a  deed  duly  executed.  The  title 
is  created  by  the  existence  of  the  facts,  and  not  by  an 
exhibition  of  them  in  evidence.    An  open,  notorious. 
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cxclnsive  and  adverse  possession  for  twenty  years 
would  operate  to  convey  a  complete  title  to  the  plain- 
tiffs, as  much  so  as  any  written  conveyance.  And 
such  title  is  not  only  an  interest  in  the  land,  but  it  is 
one  of  the  highest  character — the  absolute  domain 
over  it — and  the  appropriate  mode  of  conveying  it  is 
by  deed.*  (See,  also,  Barwick  v.  Thompson,  7  Term 
Rep.  488;  Beckford  v.  Wade,  17  Ves.  Jr.  87;  Moore  v. 
Luce,  29  Pa.  St.  260;  Lessee  of  Thompson's  Heirs 
V.  Green,  4  Ohio  St.  223;  Newcombe  v.  Leavitt,  22 
Ala.  631;  ChUes  v.  Jones,  7  Dana,  528.)  *' 

To  like  effect  are  the  cases  of  Neal  v.  Davis,  53  Or. 
423,  435  (99  Pac.  69, 101  Pac.  212) ;  Spath  v.  Sales,  70 
Or.  269  (141  Pac.  160). 

2-4.  It  is  the  established  law  of  this  state  that  ad- 
verse possession  for  the  term  of  ten  years,  as  pro- 
vided by  Section  4,  Or.  L.,  is  a  bar  to  the  action  by 
the  owner  to  recover  the  possession  thereof.  To 
establish  adverse  possession  so  as  to  divest  the  owner 
of  his  title,  the  evidence  must  show  a  possession  visi- 
ble, notorious  and  exclusive,  under  a  claim  of  owner- 
ship, continuing  for  ten  years,  and  the  owner  must 
have  knowledge  of  such  possession  and  claim;  and 
such  possession  and  occupancy  is  sufficient  to  put  a 
purchaser  from  another  upon  notice,  and  charge  him 
with  knowledge  of  such  claim:  BoMman  v.  Coffin,  4 

Or.  313;  Petrain  v.  Kiernan,  23  Or.  455  (32  Pac.  158) ; 
Eooon  V.  Dcmcke,  24  Or.  110  (32  Pac.  1045) ;  Ambrose 
V.  Huntington,  34  Or.  488  (56  Pac.  513) ;  McNear  v. 
Guistin,  50  Or.  377  (92  Pac.  1075). 

In  Chapman  v.  Dean,  58  Or.  477  (115  Pac.  154),  it 
was  held  by  this  court  that : 

**In  order  to  acouire  title  by  adverse  possession  the 
possession  must  be  hostile,  under  a  claim  of  right, 
actual,  open,  notorious,  exclusive  and  continuous.** 

In  Smith  v.  Badura,  70  Or.  58  (139  Pac.  107),  this 
court  said: 
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*' Fencing  a  lot,  building  thereon  and  occupying  it 
exclusively  sufficiently  indicates  an  intention  to  claim 
title,  adverse  to  all  the  world/' 

In  Qmnn  v.  Willamette  Pulp  <&  Paper  Co.,  62  Or. 
549,  554  (126  Pac.  1),  Mr.  Justice  Bean  said: 

**What  is  an  adverse  and  exclusive  possession  de- 
pends very  much  on  tiie  character  of  the  land  and 
the  purposes  for  which  it  is  adapted,  intended  and 
used/' 

To  like  effect  is  1  E.  C.  L.,  p.  694,  par.  8. 
It  was  said  in  City  of  Silverton  v.  Brown,  63  Or. 
418,  422  (128  Pac.  45) : 

*'The  possession  of  land  may  be  shown  by  the  evi- 
dence of  different  modes  of  possession,  such  as 
inclosure,  the  erection  of  buildings,  or  other  improve- 
ments, or  in  any  way  that  clearly  indicates  an  ex- 
clusive appropriation  of  the  land  by  the  person  claim- 
ing to  hold  it. '  * 

5.  In  a  number  of  cases  this  court  has  held  that, 
where  a  person  enters  and  occupies  land  not  embraced 
in  his  title,  claiming  it  as  his  own  for  the  statutory 
period  of  ten  years,  he  acquires  title  thereto,  though 
his  entry  and  possession  was  under  a  mistake:  CoAJir 
field  V.  ClarTc,  17  Or.  474  (11  Am.  St.  Rep.  845,  21 
Pac.  443) ;  Ramsey  v.  Ogden,  23  Or.  350  (31  Pac.  778) 
Rowland  v.  Williams,  23  Or.  515,  520  (32  Pac.  402) 
Sommer  v.  Compton,  52  Or.  173,  180  (96  Pac.  124) 
Dunnigan  v.  Wood,  58  Or.  119  (112  Pac.  531) ;  Moore 
V.  Foivler,  58  Or.  292,  295  (114  Pac.  472) ;  Parker  v. 
Wolf,  69  Or.  447  (138  Pac.  463).  However,  if  the 
evidence  shows  that  possession  was  held  under  mis- 
take or  ignorance  as  to  his  true  line,  and  with  no  in- 
tention to  claim  beyond  the  true  line  when  discovered, 
such  possession  is  not  adverse,  and  cannot  ripen  into 
a  title  as  against  the  real  owner:  King  v.  Brigham,  19 
Or.  570  (25  Pac.  150) ;  Caufield  v.  Clark,  supra. 
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6.  There  is  testimony  tending  to  show  that  others 
than  Anderson  or  his  predecessors  aided  in  the  con- 
struction of  the  line  fence.  This  does  not  affect  the 
case  one  way  or  the  other.  It  was  held  in  Sommer  v. 
Compton,  supra,  that: 

*'If  a  fence  is  used  as  a  boundary  it  is  immaterial 
who  constructed  it;  the  question  is  whether  the  party 
claiming  adverse  possession  claims  and  continues  to 
occupy  to  it;  the  burden  of  proving  adverse  posses- 
sion is  upon  him  who  claims  the  benefit  of  it:  Som^ 
mer  v.  Compton,  supra;  Shuffleton  v.  Nelson,  2  Sawy. 
540  (Fed.  Cas.  No.  12,822) ;  Gardner  v.  Wright,  49 
Or.  628  (91  Pac.  286) ;  Altschul  v.  Casey,  45  Or.  182 
(76  Pac.  1083).^' 

Anderson's  allegation  of  a  title  in  fee  is  supported 
by  proof  of  adverse  possession  for  the  statutory 
period :  Neal  v.  Davis,  53  Or.  423  (99  Pac.  69,  101 
Pac  212). 

7,  8.  Adverse  possession  of  real  estate  for  the 
period  prescribed  by  the  statute  of  limitations  vests  a 
perfect  title  in  the  possessor  as  against  the  former 
holder  of  the  title  and  all  the  world,  and  we  have  seen 
that  he  is  entitled  to  all  remedies  which  are  incident 
to  possession  under  written  titles.  The  title  is  created 
by  the  existence  of  the  facts,  and  not  by  an  exhibition 
of  them  in  evidence.  An  open,  notorious,  exclusive 
and  adverse  possession  for  ten  years  will  operate  to 
convey  a  complete  title  to  the  plaintiff  as  much  as  any 
written  conveyance :  Parker  v.  Metzger,  12  Or.  407  (7 
Pac.  518) ;  Mitchell  v.  Campbell,  19  Or.  198  (24  Pac. 
455) ;  Joy  v.  Stump,  14  Or.  361  (12  Pac.  929) ;  Thomas 
V.  Spencer,  66  Or.  361  (133  Pac.  822) ;  Spath  v.  Sales, 
70  Or.  269,  273  (141  Pac.  160). 

9.  Anderson  proved  that  he  and  his  ancestors  had 
been  in  open,  visible,  notorious  and  exclusive  posses- 
sion of  the  land  within  his  inclosure,  for  a  period  of 
more  than  ten  years;  that  the  land  was  inclosed  with 
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a  substantial  fence ;  that  an  orchard  had  been  planted 
thereon  and  had  borne  fruit  for  many  years;  that 
costly  and  permanent  improvements  had  been  con- 
structed, and  that  plaintiff  had  in  all  things  treated 
the  premises  within  his  inclosure  as  his  own.  This 
evidence  made  a  prima  facie  case  for  the  plaintiff  and 
raised  the  presumption  that  his  entry  had  been  one  of 
right,  and  his  claim  one  of  ownership,  and  the  defend- 
ant failing  to  show  that  such  entry  and  holding  had 
been  in  subordination  to  his  title,  or  to  the  title  of 
those  under  whom  he  held,  then  plaintiff  rightfully 
prevailed  over  defendant. 

10,  11.  Adverse  possession  is  founded  upon  the  in- 
tent with  which  the  occupant  has  held  possession,  and 
this  intent  is  to  be  determined  by  what  he  has  done': 
Rowland  v.  Williams,  supra.  The  possession  of 
Anderson  and  his  ancestor  may  be  tacked  to  complete 
the  bar  of  the  statute  of  limitations.  There  is  no 
break  or  interruption  in  the  possession  for  a  period 
of  ten  years.  Anderson's  possession  is  connected 
with  that  of  his  predecessor,  and  the  whole  is  a  con- 
tinuous possession:  Rowland  v.  Williams,  supra. 

12.  In  the  hearing  of  this  case  in  the  court  below, 
the  trial  judge  heard  the  testimony  of  the  witnesses, 
viewed  the  premises  and  the  boundary  fence  involved 
in  this  litigation,  and  his  findings  of  fact,  while  not 
binding  upon  this  court,  are  of  value  in  our  consider- 
ation of  the  evidence. 

In  the  case  of  Tucker  v.  Kirkpatrick,  86  Or.  677 
(169  Pac.  117),  Mr.  Justice  McCamant,  in  expressing 
the  opinion  of  this  court,  wrote: 

**The  first  question  to  be  determined  on  this  record 
IS  one  of  fact.  The  testimony  is  irreconcilable  on  the 
vital  question  of  whether  the  contract  was  made  as 
alleged.  The  lower  court  saw  the  witnesses  and 
heard  their  testimony ;  his  opportunities  for  determin- 
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ing  the  issue  of  fact  arising  on  this  conflicting  testi- 
mony were  better  than  ours,  and  great  respect  is  due 
to  his  findings:  Scott  v.  Hubbard,  67  Or.  498,  505  (136 
Pac.  653) ;  Hurlbtvrt  v.  Morria,  68  Or.  259,  272  (135 
Pac.  531) ;  Goff  v.  Kelsey,  78  Or.  337,  348  (153  Pac. 
103);  Shane  v.  Gordon,  84  Or.  627,  630  (165  Pac 
1167).*' 

Finding  no  error  in  the  record,  this  case  is  affirmed. 

Affirmed. 

Benson,  J.,  not  sitting. 


Argued  January  20,  affirmed  February  23,  motion  to  modify  decree 
of  lower  court  allowed  and  cause  remanded  April  19,  cost  bills 
disallowed  June  8,  1921. 

BAENUM  V.    SOUTHERN  OREGON  TRAC- 

TION  CO.  et  al. 

(195  Pac.  580;  197  Pac.  269;  198  Pac.  520.) 

Beceiyers — Operating  Supplies  for  Sailroad  have  Priority  Over 
Secured  Debt  Against  Revenues. 

1.  Though,  as  a  general  rule,  a  secured  debt  has  priority  over  a 
subsequent  unsecured  debt,  there  is  an  exception  in  the  case  of  a 
subsequent  debt  for  labor  and  supplies  furnished  for  the  operation 
of  a  railroad,  based  on  the  advantage  to  the  secured  creditor  of 
maintaining  the  continuous  operation  of  the  road  and  to  the  public 
in  securing  continuous  service. 

Receivers — Operating  Supplies  can  be  Made  Lien  if  Revenues  bave 
been  Diverted  to  Interest. 

2.  If  the  revenues  from  operation  of  a  railroad  have  been  di- 
verted from  the  payment  for  supplies  for  operating  the  road  to  the 
payment  of  interest  on  a  secured  debt,  the  payment  of  the  claim 
for  supplies,  after  the  appointment  of  a  receiver,  can  be  enforced 
by  compelling  the  secured  creditor  to  restore  the  amount  diverted, 
or  by  making  the  claim  a  lien  on  the  corpus  of  the  property. 

Receivers — Preferences  to  Operating  Expenses  Limited  to  Six 
Months. 

S.  Since  the  right  to  priority  for  supplies  furnished  for  opera- 
tion of  a  railroad  arises  from  equitable  considerations,  and  it  ia 
equitable  that  there  be  a  time  limit  upon  such  right,  the  period  of 

1.  Liability  of  railroad  in  hands  of  receiver,  see  note  in  5 
Am.  St.  Rep.  313. 
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six  months  before  the  receivership  is  generally  fixed  as  th«  period 
during  which  supplies  furnished  may  have  priority  of  payment 
from  operating  revenues,  unless  for  good  reason  the  court  extends 
the  time. 

Becelrers — ^BestoratlQn  of  Serenae  Ordered  Only  if  DlTenion  Oc- 
curred WltUn  Seasonable  Time  for  Preference. 

4.  In  a  suit  to  have  a  receiver  appointed  for  a  railroad  and  for 
foreclosure  of  a  mortgage  on  the  railroad,  the  mortgagee  will  be 
ordered  to  restore  funds  diverted  from  operating  revenues  to  the 
payment  of  interest  instead  of  the  payment  for  operating  supplies, 
only  if  such  diversion  was  made  within  the  period  during  which 
the  furnishing  of  supplies  gives  a  preference  right. 

BeceiveT»— Operating  Oreditor  Hrtd  not  Entitled  to  Preference  Be- 
cause of  Delay. 

5.  In  a  suit  to  foreclose  a  railroad  mortgage,  where  a  power 
company  intervened  and  asked  that  its  claim  for  power  be  given 
preference  over  the  mortgage,  and  it  appeared  that  the  last  interest 
payment  was  eight  months  before  the  receiver  was  appointed,  and 
that  since  that  time  the  operating  revenues  had  exceeded  the  operat- 
ing expenses  and  the  interest  payment,  and  that  the  power  com- 
pany had  made  no  attempt  to  enforce  its  claim,  the  claim  will  not 
be  given  priority  over  the  mortgage. 

Beceirers — Umial  Six  Montba  for  Preference  for  Supplies  not  Ez« 
tended. 

6.  Where  eight  months  had  elapsed  since  the  last  payment  of 
interest  on  the  secured  debt  of  a  railroad,  during  which  time  the 
revenues  from  operation  exceeded  the  operating  expenses  and  the 
interest  paid,  but  the  power  company  had  made  no  attempt  to  en- 
force its  claim  for  power  furnished  until  after  the  appointment  of 
the  receiver  at  suit  of  the  mortgagee,  there  is  no  reason  for  extend- 
ing the  usual  six-month  period  during  which  supplies  furnished  will 
be  given  priority  against  operating  revenues. 

ON  MOTION  TO  MODIFY  DECBEfB. 

SeceiverB — ^Railroad  Income  Sabject  to  Preference  for  Power  Pur« 
nlBbed  Within  Six  Months. 

7.  Decree  in  suit  to  foreclose  railroad  mortgage  held  in  view  of 
the  pleadings  to  have  adjudged  that  an  intervening  company  which 
furnished  power  for  the  railroad  had  no  preferential  claim,  and  so 
to  be  erroneous;  the  power  company  having  a  preferential  right,  so 
far  as  concerns  the  power  furnished  within  the  six  months  before 
the  appointment  of  the  receiver,  to  the  net  income  arising  from  the 
receivership;  and  intervener's  petition  having  stated  facts  and  con- 
tained a  prayer  entitling  it  to  an  adjudication  of  such  right,  as 
well  as  of  the  right  to  a  preference  in  the  corpus  of  the  railroad 
property. 

ON  OBJECTIONS  TO  COST  BILL. 

Ooflt^— Awarded  to  Keitfaer  Party  on  Modification  of  Judgment. 

8.  In  a  suit  to  foreclose  a  railroad  mortgage,  involving  the  ques- 
tion of  whether  a  claim  for  electric  current  furnished  for  light,  heat 
and  power,  and  for  supplies  used  in  the  operation  of  a  railroad  was 
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entitled  to  priority  over  a  claim  for  interest  due  on  a  mortgafi^ 
covering  the  railroad,  where  jadgment  denying  power  company's 
claim  was  reversed,  in  so  far  as  it  denied  such  claim  for  power 
furnished  within  six  months  before  the  appointment  of  a  receiver, 
to  which  the  company  had  a  preferential  right  in  the  net  income 
arising  from  the  receivership,  costs  will  not  be  awarded  to  either 
party  on  appeal. 

From  Jackson :  Frank  M.  Calkins,  Judge. 

Department  1. 

The  question  for  decision  is  whether,  in  the  circmn- 
stances  shown  by  the  record,  a  claim  for  electric  cur- 
rent furnished  for  light,  heat  and  power,  and  for 
supplies,  used  in  the  operation  of  a  railroad  is  en- 
titled to  priority  over  a  claim  for  interest  due  on  a 
mortgage  covering  the  railroad. 

The  Southern  Oregon  Traction  Company,  for  con- 
venience hereinafter  called  the  traction  company,  and 
the  California-Oregon  Power  Company,  for  brevity 
hereinafter  called  the  power  company,  are  corpora- 
tions. 

W.  S.  Bamum  owned  a  line  of  railway  extending 
from  Medford  to  Jacksonville,  and,  as  we  under- 
stand the  record,  the  traction  company  owned  some 
trackage  within  the  City  of  Medford.  On  June  26, 
1915,  Bamum  sold  and  conveyed  his  line  of  railway 
to  the  traction  company  for  a  consideration  not  shown 
by  the  record.  However,  the  traction  company  did 
not  pay  the  entire  purchase  price,  but  it  gave  to 
W.  S.  Bamum  and  Bertha  S,  Bamum  its  promissory 
note,  dated  June  26,  1915,  for  $57,000,  payable  on  or 
before  July  1,  1921,  with  interest  at  6  per  cent  pay- 
able semi-annually  on  January  1st  and  July  1st  of 
each  year.  The  traction  company  secured  its  note 
by  giving  a  mortgage  on  all  the  railroad  property 
owned  by  it.  The  traction  company  did  not  make  any 
payment  on  the  principal  of  the  note,  and  the  last 
interest  payment  was  made  on  February  27,  1918, 
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when  the  traction  company  paid  to  Bamum  $1,710 
by  check  drawn  on  the  Jackson  Connty  Bank.  This 
check  paid  the  interest  in  full  to  January  1,  1918. 

At  some  time  not  definitely  shown  by  the  record, 
but  probably  in  the  latter  part  of  October  or  possibly 
early  in  November,  Barnum,  who  was  then  the  sole 
owner  of  the  note  and  mortgage  began  this  suit  to 
foreclose  the  mortgage.  An  amended  complaint  was 
filed  on  December  20,  1918,  and  in  the  amended  com- 
plaint the  plaintiff  prayed  among  other  things,  for  the 
appointment  of  a  receiver  to  take  charge  of  the  rail- 
road, to  sell  it,  and  to  apply  the  proceeds  of  the  sale 
on  the  mortgage  debt;  and  from  this  fact,  plus  the 
language  found  in  the  prayer  of  the  power  company  *s 
complaint  in  intervention,  we  infer  that  the  original 
complaint  likewise  prayed  for  the  appointment  of  a 
receiver. 

On  November  21,  1918,  the  power  company  filed  a 
petition  in  intervention,  alleging  that  the  traction 
company  had  been  engaged  in  the  operation  of  the 
railroad  as  a  carrier  of  freight  and  passengers,  and 
that  between  August,  1917,  and  November  1,  1918,  the 
power  company  had  furnished  to  the  traction  com- 
pany electric  current  which  was  used  by  the  traction 
company  in  the  operation  of  its  railroad;  that  the 
electric  current  so  furnished  was  reasonably  worth 
$1,696.40;  that  no  payments  had  been  made  except 
$132.90,  leaving  a  balance  of  $1,563.50.  The  petition 
further  alleges  that  during  the  i)eriod  beginning  with 
August,  1917,  and  ending  on  November  1,  1918,  the 
current  earnings  of  the  traction  company  were  suffi- 
cient to  pay  the  operating  expenses,  including  the 
claim  of  the  power  company,  but  that  the  traction 
company  diverted  part  of  the  earnings  for  the  pur- 
pose of  paying  interest  due  on  the  mortgage  and  for 
the  purpose  of  paying  for  permanent  improvements 
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to  the  railroad.  The  complaint  in  intervention  con- 
clnded  with  a  prayer  for  the  appointment  of  a  re- 
ceiver in  accordance  with  the  prayer  of  the  com- 
plaint, on  condition,  however,  that  the  receiver  be 
directed  to  pay  the  claim  of  the  power  company  in 
full  from  the  earnings  of  the  railroad  while  operated 
hy  the  receiver  **and  if  such  earnings  be  insufficient, 
then  from  the  cdrpus  of  said  property." 

Bamum  answered  the  complaint  in  intervention  by 
denying  that  the  claim  of  the  power  company  was 
entitled  to  preference  over  the  interest  due  on  the 
note.  A  receiver  was  appointed  at  some  time  in 
November,  1918.  In  one  of  the  briefs  it  is  said  that 
the  appointment  was  made  on  November  19th.  We 
infer  from  the  evidence  that  the  receiver  operated  the 
railroad  until  about  July  1,  1919,  when  he  delivered 
the  property  to  Barnum,  who,  it  appears  purchased 
the  railroad  at  the  foreclosure  sale. 

The  suit  came  on  for  trial,  and  after  hearing  the 
evidence  the  trial  court  made  findings  of  fact  and 
conclusions  of  law  and  on  March  10,  1919,  rendered 
a  decree  in  favor  of  Bamum  and  against  the  traction 
company  for  $57,000,  the  amount  of  the  principal  of 
the  note,  together  with  $3,990  for  interest  due  from 
January  1,  1918,  and  also  for  attorney's  fees,  costs, 
and  disbursements;  and  the  decree  further  provided 
for  the  foreclosure  of  the  mortgage  and  the  sale  of 
the  mortgaged  property. 

Among  the  ** findings  of  facf  is  the  following: 

'*The  court  further  finds  that  the  claim  of  inter- 
vener California-Oregon  Power  Company  is  not  a 
claim  which  can  attach  as  superior  to  that  of  the 
plaintiff  by  virtue  of  his  mortgage.'* 

Among  the  conclusions  of  law  is  the  following: 

''The  court  further  finds,  as  conclusions  of  law, 
that  no  judgment  or  lien  should  be  entered  in  favor 
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of  the  California-Oregon  Power  Company,  intervener, 
as  a  preferred  claim,  and  the  intervener's  complaint 
in  intervention  should  be  dismissed.'* 

In  the  decree  it  is  declared  that  the  mortgage  held 
,  by  Bamum  is  a  first  and  preferred  lien.  There  was  a 
second  mortgage  of  which  we  need  not  speak  except 
to  say  that  a  corporation  known  as  the  BuUis  Com- 
pany had  advanced  to  the  traction  company  from  time 
to  time  sums  of  money  aggregating  $93,000,  which 
amount  was  secured  by  a  second  mortgage  on  the 
railroad  property.  The  decree  further  declares  **that 
the  claim  of  the  California-Oregon  Power  Company, 
as  intervener  herein,  be,  and  hereby  is,  in  all  partic- 
ulars and  respects  declared  to  be  a  valid  claim  but 
subordinate  and  inferior  to  plaintiff's  claim,  •  •  /' 

On  May  6,  1919,  the  power  company  served  and 
filed  a  notice  of  appeal  in  which  the  power  company 
asserts  that  it  ''appeals  to  the  Supreme  Court  of  the 
State  of  Oregon,  from  that  portion  of  the  decree  made 
and  entered  in  the  above-entitled  cause  by  the  above- 
named  court  on  the  seventh  day  of  March,  1919, 
wherein  and  whereby  it  is  adjudged  and  decreed  that 
the  claim  of  this  intervener  is  subordinate  and  in- 
ferior to  plaintiff's  claim  set  out  in  his  complaint 
herein. ' '  Apfibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Porter  J.  Nef,  Messrs.  Morrison,  Dunne  <& 
BrobecJc,  and  Mr.  James  T.  Chin/nock,  with  an  oral 
argument  by  Mr.  Neff. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Gus^  Newbury  and  Mr.  A.  C.  Emrtwns. 

HARRIS,  J. — The  evidence  shows  that  the  earnings 
of  the  traction  company  were  deposited  in  the  Jack- 
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son  County  Bank.  Bamum  contends  that  there  is 
evidence  showing  that  the  BuUis  Company  advanced 
and  loaned  moneys  to  the  traction  company,  thus 
enabling  the  traction  company  to  operate  its  railroad, 
and  that  the  moneys  so  loaned  were  also  deposited 
in  the  Jackson  County  Bank  and  commingled  with 
the  current  earnings,  so  that  it  is  now  impossible 
to  determine  whether  the  interest  payment  of  $1,710 
made  on  February  27,  1918,  was  made  with  current 
earnings  or  with  borrowed  moneys.  We  do  not  find 
it  necessary  to  determine  what  the  fact  may  be,  but 
for  the  purpose  of  this  discussion  we  shall  assume, 
without  deciding,  that  the  whole  sum  of  $1,710,  paid 
on  the  interest  on  February  27,  1918,  was  made  with 
current  earnings. 

Although  there  may  be  some  room  for  arguing 
otherwise,  nevertheless,  we  shall  assume,  without  de- 
ciding, that  all  the  current  earnings  were  earnings 
from  the  operation  of  the  railroad  as  a  public  utility : 
See  Security  TrvM  Co.  v.  Qohle  R.  B.  Co.,  U  Or.  370, 
377  (74  Pac.  919,  75  Pac.  697). 

1.  The  general  rule,  of  course,  is  that  a  secured 
debt  has  priority  over  a  subsequent  unsecured  debt; 
but  a  notable  exception  to  this  general  rule  is  found 
in  the  doctrine  which  gives  in  cases  of  railroad  re- 
ceiverships priority  to  unsecured  claims  for  labor 
or  supplies  contributing  to  the  maintenance  and 
operation  of  the  railroad.  A  person  taking  a  mort- 
gage on  railroad  property  is  held  impliedly  to  agree 
that  the  current  debts  and  liabilities  incurred  in  the 
ordinary  course  of  the  operation  of  the  railroad  shall 
be  paid  from  the  current  receipts  before  he  has  any 
right  to  such  income.  This  doctrine  is  based  upon  the 
theory  that  it  is  to  the  interest  of  the  mortgagee 
that  the  railroad  shall  be  kept  a  going  concern  and 
thus  prevent  the  impairment  of  the  security  of  his 
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claim,  and  that  it  is  to  the  interest  of  the  public 
that  the  trains  which  serve  the  public  shall  not  cease 
to  run. 

2.  Whenever  a  labor  or  supply  claimant  asserts  that 
the  rule  which  gives  his  claim  priority  has  been  vio- 
lated, a  court  of  equity  will  ascertain  the  amount  of 
the  gross  earnings  and  then  figure  the  amount  of  the 
current  expenses ;  and  if  it  is  found  that  moneys  have 
been  taken  from  the  current  earnings  and  used  to  pay 
interest  on  a  mortgage  covering  the  railroad  prop- 
erty, and  if  it  is  further  found  that  there  are  not 
sufficient  moneys  in  the  current  earnings  fund  with 
which  to  pay  such  labor  or  supply  claimant,  the  court 
will  compel  the  mortgagee  to  make  restoration  of  so 
much  of  the  moneys  paid  on  the  interest  as  may  be 
necessary  to  satisfy  the  labor  or  supply  claim. 
Restoration  may  be  accomplished  by  making  the 
labor  or  supply  claim  a  lien  on  the  corpus  of  the 
property,  and  if  the  railroad  property  is  sold,  such 
part  of  the  proceeds  of  the  sale  as  is  necessary  can  be 
applied  in  payment  of  the  claim.  We  understand 
from  the  record  that  the  railroad  property  was  sold 
at  a  foreclosure  sale  and  that  Bamum  was  the  pur- 
chaser, and  that  the  sale  price  did  not  exceed  the 
amount  due  on  the  note  and  mortgage.  We  also 
understand  that  the  power  company  is  attempting  to 
impose  a  lien  on  the  railroad  property  so  as  to  com- 
pel Barnum  to  pay  the  amount  of  the  power  com- 
pany's claim. 

3.  However,  there  is  a  limitation  upon  this  rule 
under  which  courts  of  equity  will,  when  necessary,  com- 
pel restoration  of  moneys  diverted  from  the  current 
earnings  fund.  Since  the  right  of  priority  arises  out 
of  equitable  considerations,  the  right  must  be  accepted 
and  exercised  subject  to  equitable  considerations.  It 
is  equitable  that  there  shall  be  a  time  limit  upon  the 
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right  of  priority,  and  hence  it  is  said  that  only  those 
claims  which  have  accrued  within  a  reasonable  time 
before  the  appointment  of  the  receiver  will  be  given 
preference  over  claims  for  interest  due  on  a  mort- 
gage debt;  and  although  there  is  no  arbitrary  time 
fixed,  the  period  of  six  months  is  generally  prescribed 
as  the  time  limitation.  Of  course,  for  sufficient  rea- 
sons courts  may  and  will  extend  the  time  limitation 
beyond  six  months,  or  fix  it  at  a  less  period  than 
six  months.  We  shall  treat  the  claim  of  the  power 
company  as  one  which  is  clearly  entitled  to  prefer- 
ence, but  we  are  unable  to  assign  any  good  reason 
for  the  extension  of  the  time  limitation  beyond  six 
months,  usually  fixed  for  labor  and  supply  claims: 
Blair  v.  St.  Louis  H.  &  K.  R.  Co.  (C.  C),  22  Fed. 
471;  Thomas  v.  Peoria  R.  I.  Ry.  Co.  (C.  C),  36  Fed. 
808,  819 ;  Central  Trust  Co.  v.  Clark,  81  Fed.  269,  271 
(26  C.  C.  A.  397) ;  International  Trust  Co.  v.  Town- 
send  Brick  (&  Contracting  Co.,  95  Fed.  850,  857  (37 
C.  C.  A.  696);  Burnham  v.  Bowen,  111  U.  S.  776 
(28  L.  Ed.  596,  4  Sup.  Ct.  Eep.  675,  see,  also,  Rose's 
U.  S.  Notes) ;  Southern  Ry.  Co.  v.  Carnegie  Steel  Co., 
176  U.  S.  257  (44  L.  Ed.  458,  20  Sup.  Ct.  Rep.  347). 

4.  The  diversion  must  have  occurred  within  what- 
ever period  is  adopted  as  the  one  during  which  labor 
and  supply  claims  must  have  accrued  to  be  preferred. 
Restoration  will  be  compelled  if  the  diversion  was 
made  within  whatever  period  is  adopted  as  the  time 
limit;  but,  if  the  diversion  was  made  before  the  be- 
ginning of  such  period,  restoration  will  not  be  com- 
pelled: John  A.  Roebling^s  Sons  Co.  v.  Idaho  Ry. 
L.  (&  P.  Co.,  243  Fed.  527  (156  C.  C.  A.  225) ;  1  Tardy's 
Smith  on  Receivers,  §423,  p.  1177. 

5.  There  are  three  statements  or  bills,  exhibits 
**A,^'  '*B/'  and  *'C,''  showing  the  amount  of  electric 
current  furnished  by  the  power  company.    Exhibit 
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**A'*  covers  light  and  heat  used  by  the  traction  com- 
pany in  its  office  at  Medford.  Exhibit  **B''  embraces 
the  light  and  power  used  by  the  traction  company 
at  its  substation  in  Medford  and  also  a  few  supplies 
furnished;  and  exhibit  *^C"  includes  only  the  electric 
current  used  for  lights  in  Jacksonville.  Each  of  these 
three  statements  gives  the  account  from  and  includ- 
ing the  month  of  May,  1917,  to  and  including  the 
month  of  October,  1918. 

Turning  to  exhibit  **A,*'  we  find  that  the  charges 
for  light  and  heat  aggregated  $71;  that  the  credits 
aggregated  $68;  thus  leaving  a  balance  of  $3.  Ex- 
hibit '*A''  shows  that  on  August  1,  1918,  the  account 
balanced,  so  that  it  can  be  said  that  the  unpaid  in- 
debtedness of  $3  accrued  after  August  1,  1918. 

Upon  examination  of  exhibit  **B,'*  we  find  that 
from  May  1,  1917,  to  November  1,  1918,  the  traction 
company  used  electric  current  as  follows :  For  power, 
$1,976;  for  supplies,  $11.95;  for  lights,  $23.90.  The 
light  account  ran  from  90  cents  a  month,  the  lowest,  to 
$2.90,  the  highest.  The  power  account  varied  from 
$92  for  the  month  of  March,  1918,  to  $142  for  the 
month  of  December,  1917.  Supplies  were  furnished 
in  four  several  months  only.  Exhibit  **B"  shows 
credits  totaling  $448.35,  leaving  a  balance  of  $1,563.50 
due  and  unpaid.  However,  upon  further  inspection 
we  find  that  if  we  include  only  the  six  months  im- 
mediately preceding  November,  1918,  there  was  fur- 
nished at  the  substation  during  that  period  electric 
current  as  follows:  For  power,  $670;  for  light,  $5.80; 
and  supplies  were  furnished  of  the  value  of  $2; 
and  the  aggregate  value  of  the  electric  current  and 
supplies  was  $677.80.  Although  the  credits  for  the 
same  period  totaled  $9.95,  we  shall  assume  that  these 
credits  should  be  applied  on  the  unpaid  debits  which 
accrued  prior  to  May,  1918. 
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Exhibit  **C''  shows  debits  amounting  to  $19.80, 
and  credits  aggregating  $16.80,  leaving  a  balance  of 
$3.  This  account  shows  that  the  traction  company 
was  charged  $1  per  month  from  and  including  the 
month  of  May,  1917,  to  and  including  the  month  of 
October,  1918.  The  last  credit  was  for  $6.20  paid 
July  22,  1918,  and  the  next  to  the  last  payment  was 
made  February  25,  1918. 

If  we  leave  out  of  our  calculations  the  credits 
amounting  to  $9.95  shown  in  exhibit  *'B,"  the  total 
unpaid  indebtedness  which  accrued  during  the  six 
months  period  amounts  to  $683.80.  If  we  now  look  into 
the  expenses  and  earnings  of  the  traction  company 
we  shall  find  that  the  total  operating  expenses  from 
and  including  September,  1917,  to  and  including 
October,  1918,  were  $22,874.12;  and  this  includes 
$1,710  paid  on  February  27,  1918,  on  the  interest,  as 
well  as  the  sum  of  $452.14  paid  in  satisfaction  of 
taxes ;  and  the  earnings  for  the  same  period  beginning 
with  September,  1917,  and  ending  with  October,  1918, 
were  $21,807.39.  But  if  we  calculate  the  earnings  for 
the  six  months  period  beginning  with  May,  1918,  and 
ending  with  the  following  October,  we  find  that  they 
aggregated  $10,276.48,  and  the  operating  expenses  for 
the  same  six  months  period  amounted  to  $6,447.84, 
thus  leaving  a  net  balance  in  the  current  earnings 
fund  of  $3,828.64,  or  considerably  more  than  not  only 
the  indebtedness  accruing  for  electric  current  during 
the  six  months  period  but  the  unpaid  indebtedness 
accruing  after  May  1,  1917. 

6.  If  we  make  our  calculations  so  as  to  cover  the 
period  beginning  with  February,  1918,  and  ending 
with  the  following  October,  we  shall  find  that  the  total 
earnings  were  $13,923.57,  and  the  total  operating  ex- 
penses were  $12,512.78,  including  $1,710  paid  to 
Barnum  on  interest;  thus  leaving  nearly  enough  in 
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the  cnrrent  earnings  fund  to  pay  the  total  balance  due 
the  power  company.  The  record  does  not  show,  nor 
is  it  claimed,  that  the  power  company  took  any  steps 
or  attempted  in  anywise  to  compel  payment  of  its 
claim  until  it  filed  its  petition  in  intervention.  Th(^ 
attending  circumstances,  as  we  view  them,  argue 
against  rather  than  for  any  extension  of  the  usual 
six  months'  time  limitation. 

We  are  told  that  the  receiver  was  appointed  on 
November  19,  1918;  and,  hence,  the  alleged  diversion, 
which  resulted  from  taking  $1,710  out  of  the  current 
earnings  fund  on  February  27,  1918,  and  applying 
it  on  the  interest  due  on  the  mortgage,  occurred 
nearly  three  months  prior  to  the  beginning  of  the 
six  months  period,  and  for  that  reason  the  power 
company  can  now  compel  a  restoration  of  the  moneys 
so  diverted.    The  decree  is  affirmed. 

Apfirmbd.    Decree  op  Lower  Court  Modified 
ON  Motion  and  Remanded. 

Burnett,  C.  J.,  and  MoBride  and  Benson,  JJ., 
concur. 


Decree  of  lower  court  modified  on  motion  April  19,  1921. 

On  Motion  to  Modify. 

(197  Pae.  269.) 

Department  1. 

Claiming  that  it  is  entitled  to  a  modification  of  the 
decree  which  was  entered  in  the  trial  court  and  af- 
firmed by  this  court  {Barnum  v.  Southern  Oregon 
Traction  Co.,  ante,  p.  652  (195  Pac.  580),  the  power 
company  has  petitioned  that  the  decree  be  so  modified 
as  expressly  to  declare  that  a  portion  of  the  power 
company's  claim  shall  be  a  preferred  charge  against 
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the  surplus  income  arising  under  the  receivership. 
In  the  original  opinion  we  ruled  that  the  mortgagee 
cannot  be  compelled  to  restore  to  the  current  income 
fund  the  interest  payment  made  on  February  27, 
1918,  for  the  reason  that  the  payment  was  made 
more  than  six  months  prior  to  the  date  of  the  ap- 
pointment of  the  receiver.  The  power  company  now 
says  that  it  accepts,  without  further  objection,  the 
ruling  expressed  by  us  in  the  original  opinion;  but 
the  power  company  also  says  that  under  the  terms  of 
the  decree  the  mortgage  debt  is  treated  as  a  prior 
charge  not  only  against  the  corpus  of  the  railroad 
property,  but  also  against  the  '* surplus*'  or  **net  in- 
come" arising  under  the  receivership.  Barnum  urges 
that  the  decree  merely  declares  that  the  power  com- 
pany's claim  cannot  be  made  a  preferred  charge 
against  the  mortgaged  property,  and  that  the  decree 
adjudicates  no  other  question. 

Degree    of   the    Lower    Coxjbt    Modified   ok 
Motion. 

Mr.  Porter  J.  Neff,  Messrs.  Morrison,  Dwine  S  Bro- 
heck  and  Mr.  James  T.  ChinnocJc,  for  the  motion. 

Mr.  Gus  Newbury  and  Mr.  A.  C.  Emmons,  contra. 

HARRIS,  J. — 7.  The  language  found  in  the  decree 
can  be  better  understood  if  we  first  direct  attention 
to  the  pleadings.  It  will  be  recalled  that  at  some 
time  in  October  or  November,  1918,  Barnum  began 
this  suit  in  foreclosure.  In  one  of  the  briefs  it  is 
said  that  a  receiver  was  appointed  on  November  19, 
1918.  The  power  company  filed  a  petition  in  inter- 
vention on  November  21,  1918,  and  in  its  petition  the 
power  company  alleged,  in  paragraphs  3,  4  and  5 
that  between  the  first  day  of  August,  1917,  and  the 
first  day  of  November,  1918,  the  petitioner  delivered 
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to  the  traction  company  electric  current  for  the  pur- 
pose of  light  and  power  in  connection  with  the  opera- 
tion of  the  railroad;  that  the  electric  current  so  fur- 
nished was  reasonably  worth  a  stated  sum,  and  that 
a  certain  sum  was  due  and  unpaid;  that  ** during  all 
said  time ' '  the  traction  company  operated  the  railroad 
with  the  electric  power  and 

*'said  electric  current  was  actually  furnished  and 
delivered  to  the  defendant  and  by  it  actually  used  in 
the  operation  of  said  railroad  and  in  lighting  its 
station  and  oflSce/'  That  ''during  said  period  the 
current  earnings  of  said  railroad  company  were  suflS- 
cient  to  pay  the  operating  expenses  thereof,  includ- 
ing the  amount  due  to  the  plaintiff  as  aforesaid,  but 
that  said  current  earnings,  instead  of  being  applied 
to  the  payment  of  operating  expenses  of  said  rail- 
road, including  the  amount  due  plaintiff,  were  diverted 
to  the  defendant  company  to  the  payment  of  interest 
on  the  indebtedness  due  plaintiff  to  the  making  of 
permanent  improvements  in  and  additions  to  said 
railroad,  which  were  designed  to  and  did  increase  the 
value  of  said  property,  and  consequently  the  security 
of  plaintiff  under  its  mortgage  on  the  indebtedness 
due  it  as  alleged  in  its  complaint.*' 

The  petition  concluded  with  a  prayer  that  the  court 
appoint  a  receiver  in  accordance  with  the  prayer  of 
the  plaintiff's  complaint 

**only  on  condition  that  said  receiver  be  directed  to 
pay  the  claim  of  this  petitioner  in  full  from  the 
earnings  of  said  property  while  operated  by  such  re- 
ceiver, and,  if  such  earnings  be  insufficient,  then  from 
the  corpus  of  the  said  property.  And  further,  that 
said  receiver  be  ordered  and  directed  to  so  pay  said 
claim  of  this  petitioner  as  a  preferred  claim  before 
any  payment  is  made  to  plaintiff  upon  its  said  mort- 
gage, and  for  such  other  and  further  relief  as  the 
court  may  deem  just  and  equitable." 
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The  evidence  showed  that  the  electric  power  was 
used  by  the  traction  company  in  the  operation  of  its 
railroad  and  in  lighting  its  station  and  office  aa 
alleged  by  the  intervener. 

It  is  contended  in  behalf  of  Bamnm  that  the  peti- 
tion in  intervention  is  insufficient  to  show  that  the 
claim  of  the  power  company  is  a  preferential  claim; 
but  we  are  unable  to  concur  in  this  contention.    The 
petition  recites  every  ultimate  fact  necessary  for  the 
establishment    of   a   preferential   claim    against   not 
only  the  corpus  of  the  mortgaged  property,  but  also 
against  the  *'net  income."    In  other  words,  if  the 
evidence  had  supported  the  petition,  Barnum  would 
have  been  obliged  to  restore  to  the  current  income 
fund  moneys  paid  on  the  mortgage  debt;  but  he  suc- 
ceeded in  avoiding  any  obligation  to  restore  when  it 
appeared  that  the  interest  payment  had  been  made 
more  than  six  months  before  the  appointment  of  a 
receiver.    If  the   interest   payment  had   been  made 
within  six  months  before  the  receivership,  restoration 
could  have  been  compelled  for  the  purpose  of  pay- 
ing the  portion  of  the  power  company's  claim  which 
had  accrued  within  six  months  before  the  appointment 
of  the  receiver. 

In  the  original  opinion  we  ruled  that  the  power 
company's  claim  belonged  to  that  class  of  claims 
which  are  entitled  to  preference.  In  other  words,  the 
claim  of  the  power  company  constituted  '*a  debt  of 
the  income"  and  as  such  was  an  equitable  charge 
upon  the  '* current  income"  of  the  mortgaged  rail- 
road. Whenever  such  an  ** equitable  charge"  upon 
the  *' current  income"  is  incurred  within  a  reasonable 
time  before  the  appointment  of  a  receiver  and  **  re- 
mains unpaid  when  the  railroad  passes  into  the  pos- 
session of  the  court  of  equity^  this  'equitable  charge  * 
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is  continued,  and  attached  to  the  'surplus  income^ 
arising  under  the  receivership'*:  International  Trust 
Co.  V.  T.  B.  Town^nd  Brick  £  Contracting  Co.,  95 
Fed.  850,  860  (37  C.  C.  A.  396).  See,  also,  Burnham 
Y.  Bowen,  111  IT.  S.  776,  782  (28  L.  Ed,  596,  4  Sup. 
Ct.  Eep.  675,  see,  also,  Eose's  U.  S.  Notes).  If  the 
interest  payment  had  been  taken  out  of  the  **  cur- 
rent income'*  fund  at  any  time  within  six  months 
prior  to  the  appointment  of  the  receiver,  the  mort- 
gagee would  have  been  obliged  to  restore  to  the 
** current  income'*  fund  the  moneys  received  in  pay- 
ment of  interest  if  the  **net  income"  in  the  hands  of 
the  receiver  was  insufficient  to  pay  the  power  com- 
pany's claim. 

A  part  of  the  power  company's  claim  accrued  more 
than  six  months  prior  to  the  appointment  of  a  re- 
ceiver; and  a  portion  of  the  claim,  aggregating  more 
than  $600,  accrued  within  six  months  before  the  ap- 
pointment of  a  receiver.  All  that  part  of  the  power 
company's  claim  which  accrued  more  than  six  months 
before  the  receivership  must  be  treated  as  general 
indebtedness  without  any  rights  of  preference;  but 
the  remaining  portion  which  accrued  within  six 
months  before  the  receivership  must  be  treated  as  a 
preferential  claim. 

The  power  company  contends  that,  so  far  as  its 
claim  against  the  traction  company  is  concerned,  the 
decree  of  the  trial  court  presents  itself  in  two  phases 
upon  this  appeal:  (1)  The  relative  rights  of  the 
power  company  and  Barnum  considered  with  refer- 
ence to  the  corpus  of  the  mortgaged  property;  and 
(2)  the  relative  rights  of  the  power  company  and 
Barnum  considered  with  reference  to  the  **net  in- 
come" arising  under  the  receivership.    Barnum  con- 


668       Babnum  v.  Sotjthbbn  Obegon  T.  Co.  bt  al.     [100  Or. 


tends  that  the  appeal  presents  only  the  first  phase. 
In  our  original  opinion  we  decided  the  first  phase 
and  decided  it  against  the  power  company;  and  with 
that  decision  the  power  company  now  says  it  is 
satisfied. 

The  issues  arising  out  of  the  amended  complaint 
filed  by  Bammn  in  the  foreclosure  suit  as  well  as 
those  arising  out  of  the  power  company's  petition 
in  intervention  were  all  tried  and  determined  in  the 
foreclosure  suit.  Besides  adjudicating  the  amount 
due  Barnum  on  the  note  and  decreeing  a  foreclosure 
of  the  mortgage,  the  decree  also  adjudicated  the  claim 
advanced  by  the  power  company  in  its  petition  in 
intervention.  The  power  company  appealed  from 
that  part  of  the  decree  which  adjudicated  its  claim 
against  the  traction  company. 

When  the  receiver  was  appointed  on  December  19, 
1918,  there  were  no  moneys  on  hand,  and  apparently 
there  were  no  assets  except  the  mortgaged  property. 
Evidently  there  were  no  moneys  in  the  hands  of  the 
receiver  even  as  late  as  March  10,  1919,  the  date 
when  the  decree  was  entered,  and  consequently  the 
main  effort  of  the  power  company  was  to  fasten  its 
claim  upon  the  corpus  of  the  mortgaged  property, 
while  the  main  effort  of  Barnum  was  to  prevent  the 
power  company's  claim  from  attaching  to  the  corpus 
of  the  railroad;  and  the  natural  result  was  that  but 
little  attention  was  given  by  the  litigants  to  the  ques- 
tion of  paying  the  power  company's  claim  out  of  any 
**net  income"  which  might  subsequently  arise  from 
the  receivership. 

The  appeal  was  argued  on  January  20,  1921;  and 
on  that  day  the  power  company  filed  a  certified  copy 
of  the  supplemental  report  of  the  receiver.    From 
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this  supplemental  report  it  appears  that  on  May  27, 
1919,  the  receiver  filed  **a  final  report.'^  The  sup- 
plemental report  was  filed  on  October  16,  1919.  In 
his  supplemental  report  the  receiver  stated  that  he 
had  on  hand,  after  paying  all  expenses  of  operation, 
a  net  balance  of  $396.16. 

Under  date  of  January  22,  1921,  Bamum  caused 
to  be  forwarded  to  our  clerk  a  certified  copy  of  an 
order  made  by  the  Circuit  Court  together  with  a  copy 
of  a  notice  mailed  to  the  attorney  for  the  power 
company  and  to  other  interested  attorneys.  From 
these  copies  it  appears  that  on  October  31,  1919,  the 
attorney  for  Bamum  notified  the  attorney  for  the 
power  company,  as  well  as  other  interested  attorneys, 
that  he  would  appear  in  the  Circuit  Court  on  Novem- 
ber 12,  1919,  and  ask  for  an  order  directing  the  re- 
ceiver to  pay  to  Bamum  this  sum  of  $396.16,  which 
remained  in  the  hands  of  the  receiver  after  the  set- 
tlement of  receivership  and  operation  expenses;  and 
accordingly  on  November  15th,  apparently  the  earliest 
date  when  the  matter  could  be  heard,  the  court,  upon 
motion  of  Bamum,  directed  the  receiver  to  pay  to 
Bamum  the  sum  of  $396.16  ''for  the  purpose  of  ap- 
plying the  same  upon  the  plaintiff's  unsatisfied  judg- 
ment.'*  We  understand  that  the  power  company  did 
not  appear  in  the  Circuit  Court  on  November  15, 
1919;  and,  as  we  understand  it,  the  company  declined 
to  appear  in  response  to  Barnum's  notice  for  the 
reason  that  it  took  the  position  that  the  decree  of 
March  10,  1919,  was  a  final  adjudication  of  the  power 
company's  rights.  At  any  rate  the  power  company 
at  this  time  insists  that  the  decree  of  March  10,  1919, 
was  an  adjudication  of  all  its  rights,  and  that  the 
order  of  November  15,  1919,  was  merely  in  execution 
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of  the  decree.  Bamum  contends,  however,  that  the 
decree  only  decided  that  the  claim  of  the  power  com- 
pany could  not  be  fastened  npon  the  corptts  of  the 
property,  and  that  the  order  of  November  15th  ad- 
judicated the  rights  of  all  parties  with  reference  to 
the  sum  of  $396.16,  and  that,  therefore,  not  having 
appealed  from  the  order,  the  power  company  is  pre- 
cluded from  complaining  about  the  disposition  made 
of  the  $396.16. 

The  material  finding  of  fact  and  the  important  con- 
clusion of  law  found  by  the  trial  court  as  well  as  that 
portion  of  the  decree  which  the  power  company  ap- 
pealed from  are  exemplified  in  full  in  the  original 
opinion  and  need  not  be  repeated  here. 

In  its  petition  in  intervention  the  power  company 
states  enough  facts  to  entitle  a  portion  of  its  claim  to 
a  preference  of  the  **net  income, '*  and  in  its  prayer 
the  power  company  asks  **that  said  receiver  be 
directed  to  pay  the  claim  of  this  petitioner  in  full 
from  the  earnings  of  said  property  while  operated 
by  such  receiver  •  •  /'  The  finding  of  fact  asserts 
that  the  intervener's  claim  is  not  a  claim  *' which  can 
attach  as  superior  to  that  of  the  plaintiff  by  virtue 
of  his  mortgage.''  The  conclusion  of  law  declares: 
**That  no  judgment  or  lien  should  be  entered"  in 
favor  of  the  intervener  **(i$  a  preferred  daim,  and  the 
intervener's  complaint  in  intervention  should  be  dis- 
missed." In  the  decree  the  court  ruled  that  the  in- 
tervener's claim  was  **  subordinate  and  inferior  to 
plaintiff's  claim."  In  our  view  the  language  em- 
ployed in  the  finding  of  fact,  conclusion  of  law,  and 
decree  mean  that,  as  between  the  mortgage  debt,  on 
the  one  hand,  and  the  intervener's  claim  on  the  other 
hand,  the  intervener's  claim  is  not  entitled  to  any 
preference  rights  against  either  the  corpiis  of  the 
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railroad  property  or  the  **net  income/'  However,  as 
we  have  already  shown,  under  the  established  rule  the 
intervener  has  a  preferential  claim  upon  the  **net  in- 
come" for  electric  current  furnished  within  six 
months  before  the  appointment  of  the  receiver.  In 
our  view  the  decree  of  March  10,  1919,  was  a  final 
adjudication  of  the  relative  rights  of  the  power  com- 
pany and  the  mortgagee,  and  the  order  of  November 
15,  1919,  was  simply  in  execution  of  the  decree:  See 
3  C.  J.  518.  Among  other  assignments  of  error  the 
power  company  assigned  the  following  error: 

**The  court  erred  in  not, finding  and  decreeing  that 
intervene;r  was  entitled  to  nave  applied  on  the  pay- 
ment of  its  claim  the  net  earnings  of  the  railroad 
while  in  the  hands  of  the  receiver/* 

As  previously  explained,  the  attack  made  by  the 
power  company  was  directed  almost  entirely  against 
the  corpus  of  the  railroad,  and  the  defense  made  by 
Barnum  was  confined  to  an  attempt  to  protect  the 
mortgaged  property  against  this  attack  made  by  the 
power  company;  and  yet  because  of  the  compre- 
hensiveness of  the  decree  the  intervener  is  entitled  to 
a  modification  of  it.  The  power  company  is  there- 
fore entitled  to  a  modification  of  the  decree  so  as  to 
give  to  the  power  company  a  preferential  right  to  the 
**net  income"  arising  from  the  receivership. 

Because  of  the  condition  of  the  record,  we  do  not 
attempt  to  decide  what  rights,  if  any,  the  power  com- 
pany has  against  Barnum  on  account  of  the  payment 
of  $396.16  to  him  by  the  receivership.  We  merely 
rule  that  the  decree  from  which  the  power  company 
appealed  is  an  adjudication  of  the  relative  rights  of 
Barnum  and  the  power  company;  but  we  do  not  at- 
tempt to  determine  whether  any  subsequent  steps 
were  taken  properly  or  improperly. 
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The  decree  is  modified  and  the  cause  is  remanded  to 
the  Oircnit  Court  for  such  further  proceedings  as 
may  be  necessary  and  proper. 

Affibmbd.    Decbbb  of  Loweb  Ooubt  Modifibd 
OK  Motion  and  Remanded. 

BuBNETT^  C.  J.,  and  McBbidb  and  Benson^  JJ.| 
concur. 


Disallowed  June  8,  1921. 

On  Objbotionb  to  Cost  Bill. 

(198  P««.  520.) 

HABBISy  J. — 8.  Bamum,  the  respondent,  filed  a 
cost  bill,  claiming  that  he  was  entitled  to  $75,  as  costs 
and  disbursements.  The  power  company,  the  inter- 
vener and  appellant,  also  filed  a  cost  bill,  claiming  that 
it  is  entitled  to  $85.06  as  costs  and  disbursements. 
The  power  company  asserts  that  it  is  entitled  to  costs 
and  disbursements  for  the  reason  that  on  appeal  it 
secured  a  modification  of  the  decree  rendered  by  the 
Circuit  Court.  Barnum  insists  that  he  should  have 
his  costs  and  disbursements  for  the  reason  that  the 
decree  was  affirmed  as  to  its  principal  features  and 
the  modification  related  only  to  a  matter  which  was 
collateral  and  secondary  to  the  main  question  litigated 
in  the  trial  court  and  presented  to  the  appellate  court. 
The  facts  connected  with  the  litigation  and  the  steps 
taken  or  refused  to  be  taken  by  the  respective  liti- 
gants are  set  forth  in  our  opinions  heretofore  ren- 
dered: Barnum  v.  Southern  Oregon  Traction  Co,, 
ante,  p.  652  (195  Pac.  580, 197  Pac.  269) ;  and  we  think 
that  the  circumstances  attending  this  suit  are  such  as 
to  make  it  proper  to  refuse  to  allow  costs  and  dis- 
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bursements  to  either  party.  We  direct  that  the  de- 
cree shall  be  without  costs  or  disbursements  to  either 
litigant.    Both  cost  bills  are  disallowed. 

DlSAIiLOWED. 

Bttbnett^  C.  J.,  and  McBbidb  and  Benson^  JJ., 
concur. 


Argued  at  Pendleton  Hay  3,  affirmed  Jnne  8,  reliearing  denied  July 

19,  1921. 

STILWELL  V.  McDonald  bt  to. 

(198  Pac.  567.) 

Anlznals— Beplefvlxi  Ues  to  Enf  orca  AglBter's  Lien. 

1.  Under  Sections  10227,  10229^  Or.  L.,  replevin  lies  to  recover 
possession  of  cattle  wrongfully  taken  from  one  who  has  a  right 
to  retain  possession  of  them  for  the  satisfaction  of  his  lien  for 
pasturing  them. 

Animalfr— Agistor's  Lion  Watv^od  by  Contracts 

2.  Under  Section  10229,  Or.  L.,  the  right  to  a  lien  for  pasturage 
may  be  waived,  and  is  waived  and  defeated  by  a  pasturage  eon- 
tract  providing  that  the  owner  of  the  cattle  may  remove  them  from 
the  premises  at  any  time  at  his  option. 

AnimalB— Complaint   Held  not  to   Show  Boscission  of  Waiver  of 
Agister's  Lien. 

3.  In  action  of  replevin  to  recover  possession  of  cattle,  the  right 
to  possession  of  which  was  claimed  under  a  lien  for  pasturage  under 
Section  10227,  Or.  L.,  plaintiff  did  not  show  such  performance  of 
the  pasturage  contract  by  him  as  entitled  him  to  rescind  it,  and 
thereby  escape  the  effect  of  a  waiver  of  such  lien  in  the  contract 
where,  instead  of  averring  due  performance  generally,  under  Section 
88,  he  alleged  merely  that  he  pastured  the  cattle,  without  stating  his 
performance  of  other  provisions  of  the  contract,  such  as  looking  after 
and  salting  the  cattle. 

Contracts—BescisBlon  Denied  Defaulting  Party. 

4.  One  may  not  rescind  a  contract  on  which  he  is  in  default. 

Animals— Complaint  to  Enforce  Agister's  Lien  Held  Defective  in 
Describing  Cattle. 

5.  In  action  of  replevin  to  recover  possession  of  cattle,  the  right 
to  possession  of  which  was  claimed  under  a  lien  for  pasturage  under 
Section  10227,  Or.  L.,  complaint  held  defective,  in  that  the  description 
of  the  cattle  was  too  indefinite  to  support  a  judgment. 

100  Or.- 
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From  Union :  J.  W.  Kkowles,  Judge. 

In  Banc 

Admittedly,  the  plaintiff  and  the  defendant  Lida 
McDonald  made  the  following  contract,  which  they 
signed: 

**This  agreement,  made  and  entered  into  this  13th 
day  of  March,  1919,  by  and  between  F.  E.  Stilwell, 
party  of  the  first  part,  of  La  Grande,  Oregon,  and 
Lida  McDonald,  party  of  the  second  part,  of  Pendle- 
ton, Oregon, 

*  *  Witnesseth :  The  party  of  the  first  part,  for  and 
in  consideration  of  the  sum  of  $5  per  head  for  the  sea- 
son of  1919  for  one  hundred  twenty-five  head  of  cattle, 
commonly  known  as  beef  cattle,  and  $4  per  head  for 
one  hundred  and  twenty-five  head  of  cattle,  commonly 
known  as  stock  cattle,  suckling  calves  gratis,  agrees 
to  furnish  pasture  for  said  designated  cattle  for  the 
season  of  1919  on  the  ranch  belonging  to  F.  E.  Stil- 
well, commonly  known  as  the  T.  L.  Ranch,  consisting 
of  about  3,000  acres  about  8  miles  west  of  La  Grande. 

^*  Party  of  the  first  part  agrees  to  properly  look 
after  the  said  cattle  and  furnish  salt  for  the  same 
during  the  season  of  1919. 

'  *  Party  of  the  second  part  has  the  right  to  add  fifty 
more  head  of  horses  or  cattle  under  the  same  condi- 
tions as  above  stated. 

**  Party  of  the  second  part  has  the  right  to  remove 
any  of  said  cattle  or  horses  from  the  said  premises 
at  any  time  at  his  option. 

*  *  The  party  of  the  first  part  hereby  acknowledges 
the  sum  of  $300  in  hand  paid,  the  balance  to  be  paid 
the  first  day  of  August,  1919. 

**The  party  of  the  first  part  assumes  no  responsi- 
bility for  theft  or  loss  of  any  of  said  cattle  or  horses, 
while  in  his  possession. 

*'In  case  the  party  of  the  second  part  does  not  put 
on  more  than  two  hundred  and  fifty  head,  party  of  the 
first  part  agrees  not  to  put  on  more  than  fif^  addi- 
tional head  of  stock. 
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**  Dated  at  La  Grande,  Oregon,  this  13th  day  of 
March,  1919/' 

The  only  allegation  of  performance  of  the  con- 
tract on  the  part  of  the  plaintiff  is  as  follows : 

**That  by  virtue  of  this  contract,  the  plaintiff  did 
pasture  thereon,  and  within  the  inclosed  premises  of 
plaintiff,  a  large  number  of  defendant's  said  cattle 
during  the  said  season,  to  wit,  about  304  head  of 
which  a  large  number,  to  wit,  152  head,  were  of  the 
description  described  in  the  said  contract  as  beef 
cattle,  and  that  a  large  number  thereof,  to  wit,  152 
head,  were  of  the  description  described  in  the  said 
contract  as  stock  cattle/' 

It  is  charged  in  the  fourth  amended  complaint  that 
by  reason  of  the  pasturage  the  defendants  on  Au- 
gust 1,  1919,  were  indebted  to  the  plaintiff  in  the  sum 
of  $1,368,  of  which  only  $690  had  been  paid,  leaving 
a  balance  of  $678  nnpaid.  It  is  averred  that  the  de- 
fendants did  not  pay  this  balance  on  August  1,  1919, 
and  that  prior  to  October  11,  1919,  on  which  latter 
date  the  plaintiff  was  pasturing  and  had  in  his  pos^ 
session  152  head  of  said  cattle,  he  notified  the  defend- 
ants that 

**said  contract  of  pasturage  was  broken  and  that  he 
was  so  holding  possession  of  said  cattle  for  the  pur- 
pose of  securing  his  reasonable  charges  for  said  pas- 
turage and  of  preserving  and  holding  his  lien  upon 
said  cattle  for  such  reasonable  charges  for  such  pas- 
turage. ' ' 

The  amount  mentioned  is  said  to  be  a  just  and 
reasonable  charge  for  the  pasturage  of  the  cattle. 

It  is  then  alleged  that  on  October  11, 1919,  in  Union 
County,  Oregon,  while  the  balance  of  $678  remained 
unpaid  and  after  notification  by  the  plaintiff  that  he 
was  holding  the  cattle  as  under  a  lien,  the  defendants 
forcibly  and  wrongfully  took  said  cattle  from  plain- 
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tiff's  possession  within  said  county,  and  further,  that 
ever  since  said  time  the  plaintiff  has  been  and  is  en- 
titled to  the  immediate  possession  thereof.  The 
cattle  are  valued  at  $1,200,  and  the  complaint  states 
that 

' '  defendants  still,  at  the  date  of  the  bringing  of  this 
action,  wrongfully  withheld  and  still  withhold  and  re- 
tain in  Union  County,  Oregon,  said  cattle  from  the 
possession  of  said  plaintiff,  all  to  his  damage  in  the 
sum  of  $700.'* 

The  Circuit  Court  sustained  a  general  demurrer  to 
this  complaint,  and  as  the  plaintiff  refused  to  plead 
further,  the  action  was  dismissed;  wherefore  the  ap- 
peal by  plaintiff.  Apfibmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Cochran  <&  Eberhard,  with  an  oral  argument 
by  Mr.  George  T.  Cochran. 

For  respondents  there  was  a  brief  over  the  name  of 
Messrs.  Crawford  d  Eakin. 


it 


BURNETT,  C.  J.— Under  Section  10227,  Or.  K, 
any  person  who  shall  depasture  or  feed  any  *  • 
livestock,*'  at  the  request  of  the  owner  or  lawful  pos- 
sessor thereof,  shall  have  a  lien  upon  such  property 
for  his  just  and  reasonable  charges  for  the  labor,  care 
and  attention  he  has  bestowed,  and  the  food  he  has 
furnished,  and  he  may  retain  possession  of  such  prop- 
erty until  such  charges  are  paid.  By  the  following 
section,  a  procedure  for  enforcing  the  lien  is  pre- 
scribed. In  Section  10229  it  is  enacted  that  **tlie 
provisions  of  the  last  three  sections  shall  not  interfere 
with  any  special  agreement  of  the  parties." 

1-4.  It  may  well  be  conceded  that  replevin  is    a 
possessory  action  and  that  if  personal  property    is 
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wrongfully  taken  from  one  who  has  a  right  to  retain 
that  possession  for  the  satisfaction  of  a  lien  which  he 
has  upon  the  property,  he  may  retain  replevin  to  re- 
cover that  possession.  Reinstein  v.  Roberts,  34  Or. 
87  (55  Pac.  90,  75  Am.  St.  Rep.  564),  is  a  typical  case 
of  this  kind.  It  is  competent,  however,  for  parties  to 
waive  their  rights  to  a  lien  under  the  statute.  In- 
deed, legislative  utterance  has  been  given  to  this  prin- 
ciple in  Section  10229,  Or.  L.,  supra.  It  is  especially 
provided  in  the  contract  that  the  **  party  of  the  second 
part  has  the  right  to  remove  any  of  said  cattle  or 
horses  from  the  premises  at  any  time  at  his  option.'' 
This  clause  defeats  the  right  of  the  plaintiff  to  retain 
the  possession  of  the  cattle,  unless  the  complaint 
states  facts  enough  to  warrant  ns  in  disregarding  the 
contract.  In  other  words,  it  is  incumbent  upon  the 
plaintiff  to  show  not  only  a  right  to  rescind  the  con- 
tract, but  also  that  it  has  actually  been  rescinded. 
The  plaintiff  does  not  state  generally  that  he  has  duly 
performed  the  contract  on  his  part,  as  well  he  might 
under  Section  88,  Or.  L.,  but  contents  himself  with 
saying  that  he  pastured  the  cattle.  The  other  clause 
of  the  contract,  to  the  effect  that  he  was  to  look  after 
them  properly  and  furnish  salt  for  them  during  the 
season  of  1919,  receives  no  attention  from  the  pleader. 
No  party  has  a  right  to  an  action  on  the  contract  un- 
less he  himself  has  performed  it  or  has  been  pre- 
vented from  full  performance  by  some  act  or  default 
of  the  other  party.  By  a  parity  of  reasoning,  he  has 
no  right  to  rescind  a  contract  upon  which  he  is  in 
default.  By  failing  to  aver  his  complete  performance 
of  the  contract,  the  plaintiff  does  not  disclose  a  con- 
dition which  entitles  him  to  sweep  aside  the  contract 
and  regard  it  as  destroyed.    The  clause  relating  to 
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the  right  of  the  second  party  to  remove  the  stock 
from  the  premises  at  any  time  at  his  option,  remains 
unimpaired,  for  all  that  appears  in  the  complaint 
The  conclusion  is  that  the  defendants  have  a  con- 
tractual right  to  take  possession  of  the  cattle,  and 
hence  no  wrong  has  been  committed  against  the 
plaintiff  which  he  is  entitled  to  redress  by  replevin. 
5.  Another  objection  to  the  complaint,  urged  by  the 
defendants,  is  that  the  description  of  the  cattle  is  so 
indefinite  as  to  afford  no  foundation  for  a  judgment. 
If  the  plaintiff  would  recover  a  judgment  in  replevin, 
he  must  in  his  complaint  formulate  a  description  of 
the  property  sought  to  be  replevined  which  carried 
into  the  judgment  and  thence  into  the  execution  Vrill 
enable  the  officer  enforcing  the  writ  to  identify  the 
chattels.  The  writ  must  be  founded  upon  a  valid 
judgment.  The  judgment  in  turn  cannot  be  more 
comprehensive  in  its  scope  than  the  complaint  upon 
which  it  is  founded.  GuiUe  v.  Wong  Fook,  13  Or. 
577  (11  Pac.  277),  is  a  leading  case  on  the  subject 
here  involved.  There,  the  plaintiff  sought  to  replevin 
''68  head  of  hogs  on  the  macadamized  road  in  said 
county,  on  the  place  formerly  kept  by  Wong  Hin 
Soon.**  This  description  was  characterized  by  the 
court  as  very  indefinite.  The  verdict,  however,  was 
''for  the  immediate  possession  of  that  portion  of 
property  described  in  the  complaint,  to  wit,  49  hogs.*' 
It  was  there  held  that  the  verdict  was  not  sufficient  to 
support  a  judgment,  owing  to  the  indefiniteness  of  the 
description.  Here,  the  complaint  states  that  the 
plaintiff  pastured  .304  head  of  cattle.  True  enough, 
he  says  that  152  were  beef,  and  an  equal  number  stock 
cattle;  but  he  says  that  on  October  11th,  the  date  of 
the  taking,  the  plaintiff  had  in  his  possession  152 
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head  of  said  cattle.  Whether  this  latter  nmnber  re- 
ferred to  stock  or  beef  cattle  is  not  stated.  The  de- 
scription would  apply  equally  to  steers,  cows,  year- 
lings, two  year  olds  or  any  other  of  the  cattle  on  a 
thousand  hills.  Under  the  authority  of  Guille  v. 
Wong  Fook,  supra,  the  description  is  so  indefinite  as 
not  to  support  replevin.  Which  152  head  of  cattle 
out  of  the  larger  number  of  304  were  intended  by  the 
pleader  cannot  be  determined  from  the  complaint. 
The  defect  in  the  description  therein  contained  is 
fundamental,  and  unless  the  property  is  so  described 
in  the  initiatory  pleading  that  one  taking  the  descrip- 
tion could  be  able  to  identify  the  property  with  rea- 
sonable certainty,  the  judgment  and  the  consequent 
writ  would  be  defective. 

The   demurrer   was   properly   sustained,   and   the 
judgment  is  affirmed. 

Apfibmed.    BsHEABiNa  Denied. 

Bean,  J.,  concurs  in  the  result. 


Argued  at  Pendleton  Maj  2,  reversed  and  remanded  June  8,  1921. 

(AJTDEKSON   v.  WALLOWA  NATIONAL   BANK 

et  aL 

(198  Pae.  560.) 

Brokers— Broker  Bntitled  as  Oompensation  to  Becelve  Excess  Beyond 
Fixed  Amount  cannot  Becorer  Without  Showing  Oompleted  Cash 
Bale. 

1.  Where  a  eontraet  provided  that,  if  plaintiif  should  secure  a 
purchaser,  he  would  be  entitled  to  all  sums  in  excess  of  a  certain 
amount,  plaintiff,  to  recover,  must  show  either  that  he  consummated 
the  contract,  and  by  effecting  a  completed  cash  sale  created  a  fund 
out  of  which  he  is  to  be  paid,  unless  he  was  prevented  from  con- 
summating the  same  by  the  acts  of  defendant  owners. 
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Contracts— No  Becoyery  on  Oontract  Without  Performance  or 
Tender  of  Performance. 

2.  One  who  would  recover  on  a  contract  mnst  first  show  perform- 
ance on  his  part  or  a  valid  tender  of  performance  which  was  re- 
jected by  the  opposite  party. 

Broken— Tender  Need  not  be  Made  Wbere  It  Would  be  Vain. 

3.  No  one  is  required  to  do  a  vain  thing,  and  so  a  tender  is 
unnecessary  where  it  is  apparent  it  would  be  refused,  as  in  the 
ease  of  defendant  land  owners  who  notified  a  purchaser  procured 
by  plaintiff  broker  that  no  sale  could  be  consummated  until  after 
the  expiration  of  the  time  during  which  the  broker  was  authorized 
to  sell. 

Brokers— In  CUe  of  Executory  Contract  of  Bale,  Unconditional 
Tender  la  Unnecessary  to  Charge  Owners  Witb  UabUlty  to 
Broker  for  Procuring  Purchaser. 

4.  An  unconditional  tender  is  not  necessary,  in  case  of  an  ex- 
ecutory contract  of  sale,  where  payment  and  delivery  of  deed  are  to 
be  performed  contemporaneously,  and  hence  an  unconditional  tender 
in  specie  as  in  ease  of  a  debt  is  not  necessary  to  charge  the 
owners  with  liability  to  a  broker  who  procured  a  purchaser  ready, 
able,  and  willing  to  buy. 

Brokers — ^Broker  must  Fumlflli  Binding  Contract  Executed  by 
Purchaaer  or  Bring  Buyer  and  Seller  Together. 

5.  To  entitle  a  broker  to  recover  commissions  from  his  employer, 
he  must  either  furnish  his  principal  with  -a  binding  contract  exe- 
cuted by  the  purchaser  able  to  buy,  and  on  whom,  if  he  fails 
to  buy,  the  seller  may  have  recourse,  or  he  must  bring  the  pur- 
chaser and  seller  together  or  in  communication  so  that  they  them- 
selves may  contract  and  conclude  the  sale. 

Brokera— Oral  Agreement  to  Purchase  Iiand  will  not  Entitle  Broker 
to  BecoTer  Commission. 

6.  A  broker  cannot  recover  commissions  merely  because  he 
entered  into  an  oral  agreement  with  a  prospective  purchaser;  for 
such  agreement  does  not  satisfy  the  statute  of  frauds  (Or.  L., 
S  SOS),  and  would  be  unenforceable  by  the  owner. 

Brokers-^Statements  Made  by  Prospective  Purchaser  to  Broker 
Admissible  in  Evidence. 

7.  Where  plaintiff  conveyed  land  to  defendant  bank  under  an 
agreement  that,  if  he  could  sell  it  within  a  stipulated  time,  he 
should  receive  all  of  the  purchase  price  in  excess  of  a  fixed  sum,  and 
plaintiff  interested  a  purchaser,  but  did  not  enter  into  a  binding 
contract  with  him,  statements  made  by  the  prospective  purchaser 
to  plaintiff,  being  in  effect  statements  made  to  the  bank,  were 
admissible  in  an  action  brought  against  the  bank  which  plaintiff 
claimed   deprived  him   of   his    commissions   by   informing  the   pros- 

5.  When  broker  becomes  entitled  to  commission^  see  notes  in  28 
Am.  St  Bep.  546;  139  Am.  8t  Bep.  225. 
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pective  purchaser  that  no  sale  could  be  made  until  the  tennination 
of  the  period  of  plaintiff's  authority. 

Brokers— Where  No  Binding  Oontract  was  MadA,  Broker,  to  Becover, 
must    Show    That    He    Ftoduced   Purchaser    Beady,  A1)le  and 

Willing. 

8.  In  an  action  by  a  broker  who  claimed  compensation,  though 
BO  contract  was  made,  he  must  show  that  he  produced  a  purchaser 
ready,  able  and  willing  to  buy,  but  that  the  vendor  refused  to 
seU. 

Ttlal— Wkere  No  Binding  Oontract  was  Made,  Bvidence  of  Declara- 
tions by  Purchaser  to  Broker  and  Principal  Should  be  Iilmited 
to  Issne  Wbetker  Purchaser  was  Produced. 

9.  Where  plaintiff,  who  had  an  agency  to  sell  land  within  a 
given  period  and  receive  all  above  a  fixed  sum  as  commission,  as- 
serted that  he  produced  a  purchaser  rea^^y,  able  and  willing,  but  that 
defendant  refused  to  consummate  the  sale  and  deprived  him  of 
his  commission,  evidence  of  declarations  by  the  purchaser  to 
plaintiff  and  to  defendants'  officers,  while  competent  on  the 
question  of  whether  the  purchaser  was  ready,  able  and  willing 
to  purchase,  should  be  limited  by  instructions  to  that  issue. 

Brokers — Sentiment  of  Bank  Directors  not  Oonununicated  to  Broker 
or  His  Parchaser  Inadmissible  In  Suit  for  Compensation. 

10.  In  an  action  by  a  broker  who  claimed  that  he  produced  a 
purchaser,  but  that  defendant  bank  would  not  sell,  etc.,  evidence 
that  some  of  the  directors  suggested  a  sale  on  more  favorable 
terms,  not  communicated  to  either  plaintiff  or  the  purchaser,  was 
inadmissible. 

Trial— Instruction  as  to  Bight  of  Broker  to  Compensation  Held 
to  Inyade  Province  of  Jury. 

11.  Where  plaintiff,  who  had  a  limited  agency  for  the  sale 
of  land,  claimed  that  he  produced  a  purchaser,  ready,  able  and 
willing,  but  that  defendant  refused  to  sell,  an  instruction  stating 
that,  if  the  prospective  purchaser  expressed  his  willingness  and 
readiness  to  purchase  under  the  terms  of  an  oral  contract  made 
with  plaintiff,  and  was  able  to  make  the  payments  required,  plain- 
tiff was  entitled  to  recover  if  the  failure  to  consummate  was  due 
to  the  evasive  acts  of  the  defendant,  was  improper  as  invading 
the  province  of  the  jury  by  making  a  mere  verbal  expression  of 
willingness  conclusive,  although  the  purchaser  after  expiration  of 
plaintiff's  agency  offered  very  much  less  for  the  property. 

Brokers— Broker  not  Entitled  to  Interest  on  Secovery. 

12.  A  broker  who  claimed  to  have  produced  a  purchaser  ready, 
able   and  willing  to  buy  Tield  not  entitled  to  interest  on  recovery. 

Appeal  and  Error — Instruction  Following  Stipulation  as  to  Be- 
eovery  Hannleei. 

13.  Where  the  parties  entered  into  a  stipulation  which  errone- 
ously allowed  recovery  of  interest,  an  instruction  authorizing  sueh 
recovery  is  harmless,  being,  at  the  most,  invited  error* 
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BroktfiB^Itastnictlon  as  to  Ability  of  Pnrcliaser  Held  Sfisloadlng. 

14.  In  an  action  bj  &  broker  who  claimed  compensation  on  tbe 
theory  that  he  produced  a  purchaser  ready,  able  and  willing,  an. 
instruction  stating  that  it  was  incumbent  on  plaintiff  to  prove  that 
he  had  produced  such  purchaser,  and  that,  if  defendants  repre- 
sented to  the  purchaser  they  would  sell  after  the  expiration  of 
the  period  of  the  broker's  authority  on  terms  different  from  those 
on  which  the  broker  was  authorized  to  sell,  defendants  would  be 
deemed  to  have  accepted  the  purchaser's  ability  to  pay  as  sat^- 
faetory,  was  misleading;  for  the  mere  fact  that  defendants  might 
be  willing  to  deal  with  the  purchaser  at  some  other  time  on  other 
terms  would  not  imply  an  admission  that  at  the*  time  produced 
he  had  ability  to  pay. 

Trial— Instmction  on  Ability  of  Purcliaser  Procured  by  Broker  to 
Pay  Invasion  of  Province  of  Jury. 

15.  Where  plaintiff  claimed  commission  on  the  theory  that  be 
produced  a  purchaser  ready,  aile  and  willing  to  buy,  but  defend- 
ants declined  to  sell,  an  instruction  that  it  was  incumbent  on  plain- 
tiff to  show  that  the  purchaser  was  able  to  pay  in  the  manner  pro- 
vided for  in  the  contract,  but,  if  the  purchaser  had  money  in  bank  or 
arrangements  wit^i  a  bank  whereby  his  check  would  be  honored 
for  an  amount  sufficient  to  consummate  the  deal,  he  was  able  to 
purchase,  was  improper,  invading  the  province  of  the  jury,  and 
misleading  as  indicating  that  defendants  would  be  bound  to  accept 
the  check  in  lieu  of  the  cash. 

Brokers— Where  Sale  is  to  be  for  Oadi,  Broker  must  Sliow  Ability 
to  Fay  It,  and  Principal  is  not  in  Default  for  not  Accept- 
ing Checks. 

16.  Where  broker  was  authorized  to  sell  for  cash,  he  must 
show  ability  of  purchaser  to  pay  cash,  and  the  mere  fact  that  the 
purchaser  had  arrangements  with  a  bank  to  honor  his  checks  is 
not  sufficient  to  entitle  the  broker  to  recover  from  the  principal, 
who  failed  to  consummate  the  deal,  for  the  principal  cottld  not  be 
compelled   to  accept  such   checks. 

Brokers— Evidence  Held  to  Justify  Bequest  to  Instruct  as  to 
Producing  Purchaser  in  Compliance  Witb  Contract. 

17.  In  a  suit  for  commission  by  a  broker  claiming  to  have  pro- 
duced a  purchaser  to  whom  defendants  refused  to  sell,  evidence  of 
negotiations  between  the  purchaser  and  a  defendant  bank  as  to 
extending  credit  to  him  in  case  he  purchased,  justified  a  request  to 
instruct  that,  if  the  purchaser  asked  defendants  to  carry  a  part 
of  the  amount  owing,  even  if  they  were  willing  to  wait  for  a  part 
of  the  money,  this  was  not  a  compliance  with  the  contract  to 
make  a  sale  for  cash,  and  did  not  show  the  purchaser  was  ready, 
able   and  willing  to  purchase  on  the  terms  specified. 

Trial— Court  must  Charge  on  All  Theories  Supported  by  Evidence. 

18.  It  is  the  duty  of  the  court  in  presenting  the  law  of  the 
case  to  instruct  on  the  law  applicable  to  all  theories  of  the  case 
that  are  supported  by  any  competent  evidence. 

14.  What  constitutes  ability  to  pay  within  rule  as  to  broker's 
right  to  commissions,  see  note  in  1  A.  Ii.  B.  528. 
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Biakers — ^Where  Broker  Claimed  to  haTe  Produced  Purchaser,  Latter 
may  Testify  as  to  Beason  Wliy  He  Did  not  Pnrdiase. 
19.  In  an  eetion  by  a  broker  claiming  to  have  produced  a  pur- 
ehaser  ready,  able  and  willing  to  buy,  but  to  whom  defendants 
declined  to  sell,  the  purchaser  may  testify  to  a  breach  of  the 
contract  or  refusal  to  perform  by  defendants  as  a  reason  why  hc^  did 
not  purchase. 

Prom  Wallowa :  J.  W.  Knowlbs,  Judge. 

In  Banc. 

Although  the  action  is  against  two  defendants^  the 
Wallowa  National  Bank  and  the  Enterprise  Mercan- 
tile &  Milling  Company,  for  convenience  the  defend- 
ants will  be  alluded  to  either  as  such  parties  or  as 
'Hhe  bank.'*  A  resume  of  the  complaint  shows  that 
about  November  8,  1915,  the  plaintiff  conveyed  to  the 
defendants  1,840  acres  of  land  in  Wallowa  County. 
On  the  same  day  the  plaintiff  and  the  defendants 
made  an  agreement  in  writing  whereby  the  plaintiff 
was  appointed  the  exclusive  agent  of  the  latter  from 
that  date  until  June  1,  1916,  to  sell  the  land,  for 
which  the  defendants  were  to  receive  $13,887.96,  with 
interest  at  10  per  cent  per  annum  from  November  8, 
1915,  to  the  date  of  sale.  There  were  mortgages  on 
the  land  concerning  which  it  was  provided  that  the 
buyer  should  assume  and  agree  to  pay  them,  and  that 
the  plaintiff  should  receive  from  the  defendants  as 
commission  for  making  such  sale  any  excess  of  the 
purchase  price  obtained  over  the  amount  of  cash  to 
be  paid  to  the  defendants  upon  their  delivering  a  deed 
of  the  premises.  The  complaint  further  says  that  on 
May  29,  1916,  the  plaintiff  produced  W.  J.  Morrow  as 
a  buyer  of  the  land  and,  acting  under  the  authority  of 
the  contract,  entered  into  an  agreement  with  Morrow 
whereby  the  plaintiff  promised  to  sell  to  Morrow  for 
and  on  behalf  of  the  defendants,  and  Morrow  agreed 
to   buy   the   land   at  the   price   of   $32,500,   paying 
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$13,887.96,  with  interest  at  10  per  cent  from  Novem- 
ber 8,  1915,  to  May  30,  1916 ;  and  that  the  purchaser 
should  assume  and  agree  to  pay  all  the  other  mort- 
gage indebtedness  referred  to,  and  further,  to  pay 
the  difference  between  $32,500  and  the  aggregate  of 
claims  against  the  land,  direct  to  the  plaintiff.  It 
is  then  alleged  that  * '  the  said  W.  J.  Morrow  was  then 
and  there  able,  ready  and  willing  to  pay  the  purchase 
price  for  said  lands  and  premises  then  and  there 
agreed  upon,  and  in  accordance  with  the  terms  speci- 
fied in  the  agreement  hereinbefore  mentioned  between 
the  plaintiff  herein  and  defendants.'* 

The  plaintiff's  pleading  narrates  that  on  or  about 
May  30,  1916,  the  defendants  informed  Morrow  that 
the  plaintiff  had  no  right  to  sell  the  property,  to  offer 
the  same  for  sale  or  to  procure  a  buyer  therefor,  and 
refused  to  make  a  deed  to  Morrow,  but  told  him  that 
after  June  1,  1916,  they  would  be  in  a  position  to  deal 
directly  with  him  and  would  sell  him  the  property  for 
a  less  sum  than  that  agreed  upon  between  Morrow 
and  the  plaintiff.  Claiming  that  if  the  contract  had 
been  performed,  the  plaintiff  would  have  received  the 
sum  of  $9,648.81,  the  plaintiff  prays  for  judgment 
against  the  defendants,  that  they  be  required  to  pay 
into  court  the  amount  due  on  one  of  the  mortgages,  or 
to  satisfy  it  of  record,  and  for  the  money  mentioned, 
together  with  interest  thereon  at  the  rate  of  6  per 
cent  from  May  30,  1916,  and  for  costs. 

The  answer  admits  the  corporate  character  of  the 
defendants  and  the  delivery  of  the  plaintiff's  deed  to 
the  defendants,  but  denies  all  other  allegations  except 
as  set  forth  in  the  answer.  The  defendants  say  that 
on  November  8,  1915,  they  made  and  signed  a  w^rit- 
ing  appointing  the  plaintiff  their  agent  to  sell  the  land 
at  any  time  on  or  before  June  1, 1916 ;  that  under  that 
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contract  they  were  to  receive  $13,887.96,  with  interest 
at  10  per  cent  per  annum  from  November  8,  1915,  to 
the  date  of  the  deed,  all  to  be  paid  in  cash  on  delivery 
of  that  instrument.  It  also  recites  the  mortgages 
mentioned  in  the  complaint  and  avows  that  the  deed 
should  be  made  subject  to  those  mortgages,  and  men- 
tions certain  other  conditions  about  the  right  of  de- 
fendants to  improve  the  land  and  the  right  of  the 
plaintiff  to  remain  in  possession.  It  is  further 
averred  that  the  contract  provided  that  if  the  defend- 
.  ants  should  pay  the  mortgages  or  interest,  or  taxes 
on  the  land,  the  amounts  so  paid  should  be  returned 
to  them  with  interest  at  the  rate  of  10  per  cent  per 
annum  in  cash.  They  say  that  they  complied  with  all 
the  terms  of  the  contract;  and  that  during  the  life  of 
the  contract  they  did  not  sell  the  land  or  any  part 
thereof,  set  out  the  amounts  of  money  they  paid  to 
discharge  encumbrances  on  the  land  and  for  which  the 
property  was  liable,  aver  their  willingness  to  convey 
the  land,  but  say  that  the  plaintiff  did  not  produce 
any  purchaser  ready,  able  or  willing  to  Buy  the  same. 
The  reply  is  in  these  words: 

^'Denies  each  and  every  material  allegation  therein 
contained  not  hereinbefore  specially  admitted  in  the 
complaint.*' 

A  jury  trial  resulted  in  a  verdict  in  favor  of  the 
plaintiff  for  $8,025.03.  From  the  ensuing  judgment 
the  defendants  appeal.       Bevebsed  and  Remanded. 

For  appellants  there  was  an  oral  argument  by  Mr. 
A.  8.  Cooley. 

For  respondent  there  was  a  brief  over  the  names 
of  Mr.  A.  Fairchild  and  Messrs.  Morgan  <&  Boom, 
with  an  oral  argument  by  Mr.  A.  L.  Morgm. 
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BURNETT,  0.  J.— In  order  more  dearly  to  tmder- 
Btand  the  case,  an  epitome  of  the  testimony  will  be 
convenient.  The  admitted  contract  was  introduced 
in  evidence  without  objection.  It  provides  that  the 
plaintiff 

**may  sell  the  lands  at  any  time  on  or  before  June  1, 
1916,  and  upon  the  said  Edwin  A.  Anderson's  secur- 
ing a  purchaser  for  said  lands  said  corporations  agree 
to  convey  said  lands  to  such  purchaser  by  proper 
deed.  But  the  agency  of  the  said  Edwin  A.  Anderson 
as  herein  made,  and  his  right  to  sell  said  lands,  shall 
expire  on  said  first  day  of  June,  1916.'* 

As  recited  in  the  answer  there  are  sundry  provi- 
sions about  the  encumbrances  upon  the  land,  and  the 
right  of  the  bank  to  be  reimbursed  for  such  sums  as  it 
would  pay  in  discharging  those  obligations  and  the 
taxes.    The  contract  concludes  with  these  provisions : 

"The  said  Edwin  A.  Anderson  is  hereby  given  the 
exclusive  right  to  sell  said  lands  during  the  life  of 
this  contract,  and  during  the  life  thereof  said  corpo- 
rations, or  either  of  them  shall  not  sell  said  lands,  nor 
any  part  thereof. 

*  *  n  said  lands  are  sold  by  the  said  Edwin  A*  Ander- 
son, then  the  purchaser  thereof  shall  assume  said 
mortgages.  And  the  said  Edwin  A.  Anderson  shall 
receive  as  his  commission  for  sale  of  the  same  any 
sum  or  sums  received  for  said  lands  over^  and  above 
the  sums  herein  required  to  be  paid  to  said  corpora- 
tions upon  the  delivery  of  such  deed.*' 

As  shown  by  the  testimony,  there  never  has  been 
any  dispute  about  the  terms  of  the  agency  contract 
given  to  Anderson. 

There  is  testimony  to  the  effect  that  Morrow  came 
from  eastern  WashiQgton  into  Wallowa  County  in 
quest  of  land,  having  been  advised  by  one  of  Ander- 
son^s  advertisements  that  this  property  was  for  sale. 
He  spent  three  days  in  examining  it  and^  as  he  says. 
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asked  Anderson  what  would  be  the  least  he  would 
take  for  the  land,  when  the  latter  told  him  $32,500 
and  Morrow  agreed  orally  to  pay  that  amount*  They 
arranged  then  to  meet  at  Enterprise  the  next  day, 
May  30th,  to  compute  the  amount  due  to  the  bank 
under  the  contract  and  to  close  the  transaction.  Mor- 
row's testimony  is  to  the  effect  that  on  arriving  at 
Enterprise,  where  the  bank  was  situated,  on  the 
evening  of  May  29th  in  advance  of  Anderson,  he  met 
two  of  the  directors  of  the  bank,  who  were  also  oflS- 
cers  of  the  other  defendant.  One  of  them,  on  learn- 
ing his  mission  there,  told  Morrow  that  he  could  not 
get  a  deed  from  Anderson  and  that  the  latter  had  no 
right  to  sell  the  land,  and  nothing  could  be  done  about 
the  matter  until  after  June  1st,  They  invited  him, 
he  says,  to  meet  the  directors  of  the  bank  in  the 
evening  to  talk  over  the  matter,  and  according  to 
Morrow's  testimony  it  was  there  reiterated  that 
Anderson  could  not  make  the  deed  and  that  the  bank 
could  not  do  anything  until  after  June  1st.  The  post- 
ponement of  the  performance  and  the  declaration  of 
the  bank  that  nothing  could  be  done  until  after  the 
first  of  June  are  also  narrated  by  the  witness  Nessley, 
a  real  estate  agent  who  at  one  time  had  the  same 
land  for  sale.  Morrow  says  he  told  the  directors  of 
the  bank  at  the  meeting  in  the  evening  that  he  had 
agreed  with  Anderson  about  the  purchase  price  and 
the  amount  thereof  and  that  he  was  ready  to  make 
the  deal.  He  testified  concerning  the  amount  of  prop- 
erty he  had  and  said  that  if  necessary  he  could  have 
paid  the  whole  purchase  price  of  $32,500  in  cash. 

During  the  trial,  according  to  the  record,  the  par- 
ties stipulated  about  the  amounts  due  on  the  several 
encumbrances  and  agreed  that  "on  the  twenty-ninth 
day  of  May,  1916,  the  total  amount  owing  by  plaintiff 
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to  defendants,  together  with  other  indebtedness  exist- 
ing against  this  land  and  which  should  be  paid  or  as- 
sumed by  any  purchaser  was  the  aggregate  amount 
of  $24,474.97, ''  and  that  if  the  plaintiff  made  a  sale  of 
the  land  as  alleged  at  the  price  of  $32,500,  and  if  he 
should  recover  in  the  action,  the  amount  to  be  re- 
covered is  $8,025.03,  with  interest  thereon  at  the  rate 
of  6  per  cent  per  annum  from  May  29,  1916,  to  the 
date  of  the  verdict. 

It  is  admitted  by  the  plaintiff  that  on  his  arrival 
at  Enterprise  on  the  morning  of  May  30th  he  did  not 
talk  with  any  of  the  oflScers  of  the  defendants,  did  not 
ask  them  to  ^ake  a  deed  and  did  not  go  near  them. 
The  testimony  further  shows  that  the  bank  officers 
told  Morrow  that  they  wanted  to  get  their  money  out 
of  the  property.  Morrow  left  Enterprise  May  30th 
and  did  not  return  until  about  June  20th,  at  which 
time  the  bank  offered  him  the  land  for  $25,000,  ap- 
proximately the  amount  of  its  claim  and  encumbrances 
against  the  property,  and  he  made  a  counter  oflfer  of 
only  $24,000.  There  was  some  testimony  that  at  dif- 
ferent later  interviews  the  bank  offered  to  extend  him 
credit,  if  he  would  make  a  payment  of  $4,000  or  $5,000 
down,  and  that  he  told  defendants  if  he  had  any  deal- 
ings or  needed  any  money,  he  would  get  it  at  another 
bank,  where  he  was  acquainted.  The  testimony  indi- 
cates that  there  were  some  negotiations  about  a  pos- 
sible sale  on  credit  to  Morrow.  The  officers  of  the 
defendants  strongly  deny  telling  Morrow  that  noth- 
ing could  be  done  until  after  June  1st,  and  say  they 
told  him  that  until  after  June  1st  they  could  not  make 
any  sale  without  the  consent  of  Anderson,  who  had  ex- 
clusive power  to  effect  the  sale.  They  offered  to  show 
that  in  the  absence  of  both  Morrow  and  Anderson  the 
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directors  held  a  meeting  at  which  there  was  consider- 
able talk  of  discounting  their  claim  of  $24,474-97  and 
selling  the  property  at  a  less  figure  than  that. 

It  well  may  be  doubted  whether  the  reply,  denying 
as  it  does  the  '^material"  allegations  of  the  answer, 
raises  any  issue.  There  is  authority  for  saying  that 
to  deny  the  **materiaP'  allegations  is  but  to  raise  a 
conclusion  of  law  that  inasmuch  as  the  pleader  has 
not  pointed  out  what  he  deems  to  be  material,  the  de- 
nial in  that  form  is  insufficient  to  raise  a  question  of 
fact.  In  view  of  the  disposition  to  be  made  of  this 
case,  however,  it  is  not  necessary  to  elaborate  tliis 
point,  as  the  defect  may  be  remedied  by  an  amend- 
ment of  the  reply.' 

1-4.  We  must  bear  in  mind  at  the  outset  that 
Anderson  was  obligated  to  effect  a  sale  of  the  land 
and  that  only  out  of  the  excess  of  the  purchase  price 
received  over  the  amount  of  the  liens  against  the 
property  was  he  to  receive  his  compensation.  Before 
he  can  collect  broker's  fee  under  such  a  contract  he 
must  accomplish  what  he  undertook  to  do,  and  by 
effecting  a  completed  cash  sale  create  a  fund  out  of 
which  he  is  to  be  paid,  unless  the  defendants  pre- 
vented the  accomplishment  of  that  purpose.  His 
pleading  shows  an  agreement  on  the  part  of  Morrow 
to  pay  direct  to  him  that  surplus.  He  sues  not  for 
damages  for  breach  of  the  contract  of  employment  but 
as  for  a  balance  due  upon  a  performed  contract.  His 
position  is  analogous  to  that  of  a  buyer  in  an  ex- 
ecutory contract  for  the  purchase  of  land.  It  is  a 
familiar  principle  that  he  who  would  recover  on  a  con- 
tract must  first  show  performance  on  his  part,  or  a 
valid  tender  of  performance  which  is  rejected  by  the 
other  party.    In  Catlin  v.  Jones,  52  Or.  337  (97  Pac. 

100  Or.- 
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546),  in  speaking  of  an  executory  contract,  Mr.  Jus- 
tice Eakin  said: 

*'If  both  parties  are  present,  and  neither  of  them 
tenders  performance,  then  both  are  in  default,  and 
neither  of  them  can  sue  the  other  for  breach ;  so  tiiat, 
if  either  party  would  enforce  the  contract,  or  s^ek  to 
recover  damages  for  nonperformance  by  the  other,  lie 
must  do  more  than  show  his  default.  He  must  also 
show  performance  on  his  own  part  or  a  tender  to 
perform. ' ' 

Having  entered  upon  the  process  of  effecting  an 
actual  sale  of  the  property,  from  the  realized  pur- 
chase price  of  which  he  was  to  receive  his  remuner- 
ation, it  is  the  duty  of  the  plaintiff  to  carry  out  that 
process  to  its  ultimate  completion,  unless  prevented 
by  the  defendants.    When  the  defendants  offered  the 
land  for  sale,  although  the  plaintiff  was  not  bound  to 
buy  it  himself,  yet  if  he  would  earn  his  fee  he  must 
produce  someone  to  act  as  a  purchaser  or,  in  other 
words,  to  assume  the  role  of  vendee  under  an  ex- 
ecutory contract  for  the  sale  of  real  property.    This 
would  include  the  payment  of  the  money  concurrently 
with  the  execution  of  the  deed.    The  payment  or  offer 
to  pay  is  excused,  however,  if  the  defendants  refused 
to  receive  the  money  or  refused  in  advance  to  per- 
form the  contract.    There  was  testimony,  as  already 
intimated,  contested  it  is  true  by  the  defendants,  to 
the  effect  that  they  told  Morrow  when  he  announced 
to  them  that  he  was  ready  to  close  the  deal,  that  noth- 
ing could  be  done  until  after  June  1st.    This  was  suffi- 
cient to  dispense  with  an  actual  offer  to  pay    the 
money.    No  one  is  required  to  do  a  vain  thing,  and,  if 
the   defendants  would  not  do   anything  until    after 
June  1st,  the  tender  was  excused:  Cheney  v.  lAbhy, 
134  U.  S.  68  (33  L.  Ed.  818,  10  Sup.  Ct.  Eep.  498,  see, 
also,  Eose's  U.  S.  Notes);  McPherson  v.  Fargo,  10 
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S.  D.  611  (74  N.  W.  1057,  66  Am.  St.  Eep.  723); 
McLeod  V.  Morrison,  66  Wash.  683  (120  Pac.  528,  38 
L.  R.  A.  (N.  S.)  783) ;  Kuhlman  v.  Wieben,  129  Iowa, 
188  (105  N.  W.  455,  2  L.  R.  A.  (N.  S.)  666).  The 
case  of  an  executory  contract  containing  concurrent 
covenants  to  be  performed  by  the  parties  is  to  be  dis- 
tinguished, on  the  subject  of  tender,  from  a  case 
where  one  owes  an  ascertained  debt  to  another.  In 
the  latter  case,  the  tender  must  consist  in  the  actual 
production  of  the  money  due  and  oflfer  of  it  to  the 
creditor  to  whom  it  is  due.  In  Lewis  v.  Craft,  39  Or. 
305  (64  Pac.  809),  it  was  held  that: 

**  Under  a  contract  of  sale  by  which  goods  are  to  be 
paid  for  upon  delivery,  the  seller  has  complied  with 
his  part  of  the  contract  when  he  has  the  required 
goods  ready  at  the  time  and  place  agreed  upon  and 
offers  to  deliver  them  upon  payment  of  the  price.  It 
is  not  necessary  to  tender  them  unconditionally.'* 

The  prir/iiple  is  the  same  as  in  the  instant  case. 
Payment  of  the  money  and  delivery  of  the  deed  were 
concurrent  acts  to  be  performed  simultaneously.  Un- 
conditional tender  by  either  party  is  not  required  in 
any  event,  and  affirmative  offer  to  perform  is  excused 
oij  behalf  of  either  party,  if  the  other  has  already 
refused  to  comply  with  the  contract. 

The  distinction  between  the  tender  of  the  amount 
due  upon  a  debt  and  offer  of  performance  of  an  ex- 
ecutory contract  containing  mutual  covenants  is 
pointed  out  in  Smith  v.  Leivis,  26  Conn.  110.  The 
controversy  there  was  over  a  contract  for  the  convey- 
ance of  realty  and  other  property.    The  court  said: 

**Some  misapprehension  or  confusion  appears  to 
have  arisen  from  the  mode  of  expression  used  in  the 
books  in  treating  of  the  necessity  of  a  tender  or  offer 
by  the  parties,  as  applicable  to  the  case  of  mutual 
and  concurrent  promises.    The  word  *  tender/  as  used 
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in  such  a  connection,  does  not  mean  the  same  kind 
of  offer  as  when  it  is  used  with  reference  to  the  pay- 
ment or  offer  to  pay  an  ordinary  debt  due  in  money, 
where  the  money  is  offered  to  a  creditor  who  is  en- 
titled to  receive  it  and  nothing  further  remains  to  be 
done,  but  the  transaction  is  completed  and  ended ;  but 
it  only  means  a  readiness  and  willingness,  accom- 
panied with  an  ability  on  the  part  of  one  of  the  par- 
ties, to  do  the  acts  which  the  agreement  requires  him 
to  perform,  provided  the  other  will  concurrently  do 
the  things  which  he  is  required  by  it  to  do,  and  a 
notice  by  the  former  to  the  latter  of  such  readiness. 
Such  readiness,  ability  and  notice  are  sufficient  evi- 
dence of,  and  indeed  constitute  and  imply,  an  offer  or 
tender  in  the  sense  in  which  those  terms  are  used  in 
reference  to  the  kind  of  agreements  which  we  are  now 
considering.  It  is  not  an  absolute,  unconditional  offer 
to  do  or  transfer  anything  at  all  events,  but  it  is  in  its 
nature  conditional  only,  and  dependent  on,  and  to  be 
performed  only  in  case  of,  the  readiness  of  the  other 
party  to  perform  his  part  of  the  agreement*' 

In  brief,  as  to  the  subject  of  nonsuit,  the  plaintiff 
was  excused  from  further  prosecution  of  the  process 
of  effecting  a  completed  sale  of  the  property  by  the 
fact  which  the  jury  was  authorized  to  find  from  the 
evidence,  that  the  defendants  refused  to  execute  a 
deed  to  the  land  until  after  June  1st. 

5,  6.  We  pass  now  to  the  assignments  of  error  ap- 
pearing in  the  abstract.  When  the  plaintiff  was  tes- 
tifying as  a  witness  in  his  own  behalf  he  narrated  the 
conversation  with  Morrow,  the  proposed  purchaser, 
on  the  premises  in  question,  on  May  29th,  to  the  effect 
that  the  latter  asked  the  witness  what  was  the  least 
he  would  take  for  the  land  involved,  and  the  question 
was  propounded:  **And  what  did  you  tell  himt"  The 
objection  was  made  that  the  question  was  incompe- 
tent, hearsay  and  not  binding  upon  the  defendants, 
unless  the  plaintiff  *'took  a  contract  binding  the  pur- 
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chaser  to  take  the  land  at  that  price,  or  produced  a 
purchaser  to  the  defendants  at  that  price.*'  The  ob- 
jection was  overruled  and  the  witness  answered:  **I 
told  him  $32,500.'*  The  witness  was  then  asked: 
**And  what  did  he  sayf  The  same  objection  was 
made  and  overruled,  and  the  action  of  the  court 
thereon  is  assigned  as  error.  In  Tork  v.  Ndsh,  42 
Or.  321  (71  Pac.  59) ;  Hardy  v.  Sheedy,  58  Or.  195 
(113  Pac.  1133) ;  Henry  v.  Harker,  61  Or.  276  (118 
Pac  205,  122  Pac.  298) ;  Grindstaff  v.  Merchants'  In- 
vestment (&  Trust  Co.,  61  Or.  310  (122  Pac.  46),  and 
Taylor  v.  Peterson,  76  Or.  77  (147  Pac.  520),  the  doc- 
trine is  laid  down  that  in  the  performance  of  a  con- 
tract of  a  broker  to  secure  the  sale  of  land  he  must  do 
one  of  two  things  before  he  can  recover  his  commis- 
sion from  his  employer.  The  first  is,  he  may  furnish 
his  principal  a  binding  contract  executed  by  an  in- 
tending purchaser  who  is  able  to  buy  and  upon  whom, 
if  he  fails  to  buy,  the  principal  may  have  recourse. 
Or  the  broker  must  bring  the  buyer  and  seller  to- 
gether or  in  communication  with  each  other,  so  that 
they  may  themselves  make  the  contract  and  conclude 
the  sale.  The  plaintiff  has  pleaded  both  these  alter- 
natives and  his  pleading  is  traversed.  If  he  would 
prove  that  he  had  secured  a  binding  contract,  it  must 
comply  with  the  statute  of  frauds,  which  as  formu- 
lated in  Section  808,  Or.  L.,  declares  that  the  agree- 
ment is  void  and  no  evidence  of  its  contents  shall  be 
received  when  it  is  ''for  the  leasing  for  a  longer 
period  than  one  year,  or  for  the  sale  of  real  property 
or  any  interest  therein.*' 

7-9.  The  verbal  conversation  between  Anderson 
and  Morrow  on  the  ranch  was  nothing  more  than  an 
oral  agreement  respecting  the  terms  of  the  sale  of  the 
real    property.    It    could    not    have    been    enforced 
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against  either  party.  The  bank  could  not  have  taken 
advantage  of  it  and  compelled  Morrow  to  pay.  But 
the  rehearsal  of  the  conversation  between  the  plain- 
tiff and  Morrow  on  the  ranch  was  not  necessarily 
offered  for  that  purpose.  We  must  remember  that 
Anderson  had  been  appointed  the  agent  for  the  bank 
to  effect  the  sale.  For  that  purpose  he  represented 
the  bank  and  was  authorized  to  enter  into  negotia- 
tions and  receive  an  offer.  Declarations  of  Morrow 
to  Anderson  were  in  effect  declarations  to  the  bank, 
because  made  to  an  agent  having  authority  for  that 
purpose.  They  stand  on  precisely  the  same  basis  as 
statements  made  by  Morrow  directly  to  the  bank 
through  its  managing  officers.  An  authority  directly 
in  point  is  McDonald  v.  Smith,  99  Minn.  42  (108 
N.  W.  291).  See,  also,  Obenauer  v.  Solomon]  151 
Mich.  570  (115  N.  W.  696) ;  Smith  v.  Lyons  Salt  Go. 
(Mo.  App.),  177  S.  W.  1057;  Luhn  v.  Fordtra/n,  53 
Tex.  Civ.  App.  148  (115  S.  W.  667) ;  Fordtrcm  v. 
Stowers,  52  Tex.  Civ.  App.  226  (113  S.  W.  631).  Of 
course,  the  ultimate  fact  to  be  proved  in  the  absence 
of  securing  a  binding  contract  is  that  at  the  time  the 
seller  and  the  proposed  purchaser  were  brought  to- 
gether, the  latter  was  ready,  able  and  willing  to  buy 
the  land  on  the  terms  prescribed  in  the  offer,  or  in 
this  instance  in  the  contract  of  agency.  Manifestly, 
what  Morrow  said  directly  to  the  bank  at  that  time 
was  admissible  in  evidence.  Indeed,  the  conversation 
in  the  meeting  at  the  bank  was  had  with  agents  of 
that  institution,  to  wit,  the  directors.  The  declara- 
tions made  to  the  other  agent,  namely,  the  plaintiff, 
commissioned  as  he  was  under  his  contract  of  agency, 
are  of  the  same  quality.  In  determining  the  ultimate 
question  of  whether  Morrow  was  ready,  able  and  will- 
ing to  buy  at  the  time  he  came  in  contact  with  the 
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directors  of  the  bank,  the  weight  to  be  given  to  his 
declarations  to  Anderson  is  for  the  jury  to  deter- 
mine. The  evidence  was  competent  to  go  to  the  jury 
in  the  effort  to  establish  the  second  of  the  two  alter- 
natives mentioned,  namely,  to  produce  a  purchaser 
who  was  ready,  able  and  willing  to  buy.  The  jury 
should  be  instructed  that  this  testimony  is  limited  to 
that  purpose,  for  it  is  incompetent  to  prove  a  binding 
contract  upon  which  either  the  seller  or  the  purchaser 
could  sue  the  other.  On  the  other  hand,  if  tliere 
were  no  negotiations  between  the  broker  and  the  pro- 
posed purchaser,  the  former  would  not  have  done  any- 
thing towards  securing  a  buyer  for  the  land.  The 
negotiations  between  the  broker  and  the  purchaser 
must  be  carried  to  the  stage  where  the  latter  is  pro- 
duced to  the  seller  and  is  then  ready,  willing  and 
able  to  buy  on  the  terms  offered;  and  it  is  with  that 
end  in  view  that  the  conversation  between  Anderson 
and  Morrow  on  the  ranch,  when  reported  to  the  bank 
by  the  latter,  was  admissible  in  evidence. 

10.  Several  exceptions  are  predicated  upon  the 
offer  of  the  defendants  to  show  that  at  a  meeting  of 
the  board  of  directors  of  the  bank,  held  in  the  ab- 
sence of  and  without  the  knowledge  of  either  Morrow 
or  Anderson,  some  of  the  directors  were  in  favor  of 
taking  even  less  than  the  amount  of  their  claims 
against  the  land.  This  was  not  shown  to  have  been 
communicated  to  either  Morrow  or  Anderson.  The 
court  rightly  denied  the  admission  of  such  evidence. 
It  was  clearly  self-serving  and  consequently  inadmis- 
sible. 

11.  Over  the  exception  of  the  defendants  the  court 
gave  to  the  jury  this  instruction : 

**Tou  are  instructed  that,  if  you  find  from  the  evi- 
dence that  plaintiff,  Edwin  A.  Anderson,  negotiated 
with  W.  J.  Morrow  for  the  purchase  of  the  lands 
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described  in  plaintiff 's  complaint,  and  that  as  a  result 
of  such  negotiations,  the  said  W.  J.  Morrow  ex- 
pressed to  the  defendants,  or  either  of  them  his  will- 
ingness and  readiness  to  purchase  said  lands  under 
the  terms  and  conditions  of  the  contract  between 
plaintiff  and  defendants,  and  if  you  further  find  from 
the  evidence,  that  the  said  Morrow  was  able  to  make 
the  payments  provided  for  in  said  contract,  the  plain- 
tiff is  entitled  to  recover  from  the  defendants,  not- 
withstanding the  fact  that  the  purchase  was  never 
*  consummated,*  if  you  find  also  from  the  evidence 
that  the  failure  to  *  consummate'  said  purchase  and 
sale  was  due  to  the  refusal  to  perform  said  contract 
on  the  part  of  the  defendants,  or  either  of  them,  or  to 
dilatory  or  evasive  acts  on  the  part  of  the  defendants 
or  either  of  them,  or  to  attempts  on  the  part  of  the 
defendants,  or  either  of  them,  to  deal  with  said  Mor- 
row on  other  terms  than  those  named  in  the  contract 
in  suit.*' 

While  **  expression  of  his  willingness  and  readi- 
ness" may  be  evidence  to  go  to  the  jury  on  the  ulti- 
mate fact  that  he  was  indeed  willing  and  ready,  it  is 
only  evidence  and  no  more,  and  not  even  then  conclu- 
sive. The  charge  quoted  invaded  the  province  of 
the  jury  in  that  it  gave  decisive  effect  to  that  expres- 
sion, or,  in  other  words,  made  the  defendant  liable 
because  Morrow  merely  said  he  was  ready  and  will- 
ing, when  in  fact  he  may  not  have  been  so.  As 
against  this  expression  of  readiness  or  willingness  to 
pay  the  required  amount  in  cash,  the  jury  was  en- 
titled to  consider  that  he  made  no  tender,  did  not  de- 
mand a  deed,  and  about  June  20th,  some  three  weeks 
later,  offered  only  $24,000  for  the  land.  The  jury 
had  a  right  to  consider  that  Morrow's  conduct  spoke 
louder  than  his  words,  and  that  although  in  words  he 
indicated  he  was  ready,  able  and  willing,  yet  in  fact 
he  was  not.  This  instruction  would  exclude  these  cir- 
cumstances and  render  the  defendants  conclusively 
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liable  upon  his  bare  expression  of  willingness  and 
ability  to  pay. 

12,  13.  Another  exception  was  taken  to  a  charge 
which  in  substance  excludes  from  the  jury's  considera- 
tion anything  about  what  the  services  of  Anderson 
were  reasonably  worth,  and  upon  the  stipulation  of 
the  parties  told  it  in  substance  that  if  Anderson  was 
entitled  to  recover  at  all,  he  should  recover  $8,025.03 
with  interest  at  the  rate  of  6  per  cent  per  annum  from 
May  29,  1916,  to  tlie  date  of  the  verdict.  This  was 
based  upon  the  stipulation  of  the  parties  appearing  in 
the  record,  although  under  the  case  of  Sargent  v. 
American  Bank  &  Trust  Co.,  80  Or.  16  (154  Pac.  759, 
156  Pac.  431),  interest  is  not  recoverable  in  such  a 
case.  Having  followed  the  stipulation,  the  instruc- 
tion in  that  respect  is  harmless.  At  the  most  it  is  an 
instance  of  invited  error. 

14.  Exception  was  taken  to  the  following  charge: 

*'I  further  instruct  you  that  it  is  incumbent  upon 
the  plaintiff  in  this  action  to  prove  that  he  found  and 
produced  a  purchaser  who  was  ready,  willing  and 
able  to  purchase  said  lands  and  premises  upon  the 
terms  offered  by  the  defendants  herein,  in  their  con- 
tract with  the  plaintiff,  Anderson;  and  I  further  in- 
struct you  that,  if  you  find  from  the  evidence  in  the 
case  that  the  said  plaintiff  did  produce  a  purchaser, 
who  was  ready  and  willing  to  purchase  the  land  upon 
the  terms  named,  and  if  you  further  find  from  the 
evidence,  that  the  said  defendants,  on  or  about  the 
said  twenty-ninth  day  of  May,  1916,  sought  to  induce 
said  purchaser  not  to  make  said  purchase  at  that 
r  time,  or  if  you  find  that  the  said  defendants,  or  any 

of  them,  by  and  through  their  officers  or  agents,  or 
either  of  them,  represented  to  said  purchaser,  that 
they  would  sell  and  transfer  the  said  lands  and  prem- 
ises to  the  said  purchaser  after  the  first  day  of  June, 
1916,  upon  terms  other  than  those  named  in  the 
Anderson  contract,  or  upon  any  terms,  then  the  court 
instructs  you,  that  in  that  event,  the  defendants  would 
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be  deemed  to  have  accepted  the  said  purchaser's  abil- 
ity to  pay  as  satisfactory/* 

This  instruction  was  misleading.  The  contract  re- 
quired payment  in  cash,  and  the  mere  fact  that  the 
defendants  were  willing  to  deal  with  Morrow  at  some 
other  time  and  on  some  other  terms  does  not  neces- 
sarily imply  an  admission  that  on  May  30th  he  had 
the  ability  to  pay  cash  for  the  full  amount  of  the  pur- 
chase price. 

15,  16.  Again,  the  defendants  excepted  to  this  in- 
struction : 

*  *  The  court  instructs  you  that  it  is  incumbent  upon 
the  plaintifT  in  this  case  to  show  by  a  preponderance 
of  the  evidence,  that  Morrow  was  able  to  pay  for  the 
lands  in  the  manner  provided  for  in  the  contract  be- 
tween plaintiff  and  defendants;  this  does  not  mean 
that  he  must  have  had  the  cash  with  him  at  the  time 
he  was  negotiating  for  said  lands,  but  if  you  find  from 
all  of  the  evidence,  that  the  said  Morrow  had  money 
in  the  bank,  or  had  arrangements  with  a  bank  at  the 
time  he  was  negotiating  for  said  lands,  whereby  his 
check  would  be  honored  for  an  amount  sufficient  to 
'consummate'  said  deal,  then  you  should  find  that  the 
said  Morrow  was  able  to  purchase  the  land  in  accord- 
ance with  the  said  contract  between  plaintiff  and  de- 
fendants." 

This  gives  conclusive  effect  to  the  evidence  about 
Morrow's  having  money  in  the  bank  or  arrangements 
with  some  bank  to  honor  his  checks.  It  invades  the 
province  of  the  jury  and  is  misleading,  as  indicating 
that  the  defendants  would  be  bound  to  take  his  checks 
on  the  bank  as  cash,  without  reference  to  whether  the 
bank  was  sojvent  or  not  As  said  in  11  C.  J.  24,  a 
cash  sale  is  **one  for  ready  money,  as  distinguished 
from  one  on  credit;  a  sale  conditioned  on  payment 
concurrent  with  delivery  and  not  a  sale  on  credit; 
one  where  delivery  and  payment  are  to  be  concurrent 
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acts  and  are  to  be  performed  at  the  same  instant  of 
time;  a  completion  of  the  transaction  by  the  execu- 
tion of  a  conveyance  and  the  payment  of  the  consider- 
ation at  the  same  time,  ending  and  closing  the  matter 
by  one  process;  a  sale  for  the  money  in  hand.** 
Again,  30  Cyc*.  1187,  says : 

**  Payment  can  be  made  other  than  in  money,  if  the 
contract  so  provides  or  the  creditor  consents  thereto 
or  acquiesces  therein,  but  not  otherwise.** 

The  text  elaborates  the  doctrine  that  payment  in 
cash  means  payment  in  money,  unless  the  parties 
agree  to  some  other  medium  of  payment  Taken  in 
connection  with  the  excerpt  from  Smith  v.  Lewis, 
supra,  it  is  profitable  to  read  the  amplification  of  the 
doctrine  by  Mr.  Justice  Eakin  in  Catlin  v.  Jones, 
supra,  to  the  effect  that  in  transactions  of  this  kind  it 
is  sufficient  to  take  them  to  the  jury,  if  it  be  shown 
by  the  evidence  that  the  purchaser  was  so  situated 
that  he  could  promptly  produce  the  cash  to  complete 
the  transaction.  It  is  not  enough  that  he  has  prop- 
erty out  of  which  the  money  could  be  made:  Waters 
V.  Dancey,  23  S,  D.  481  (122  N.  W.  430,  139  Am.  St. 
Rep.  1071) ;  Dent  v.  Powell,  93  Iowa,  711  (61  N.  W, 
1043).  It  is  required  that  he  be  able  simultaneously 
with  the  delivery  of  the  deed  to  pay  the  money.  Such 
transactions  are  not  done  in  the  twinkling  of  an  eye. 
The  defendants  should  have  time  to  write  their  deed 
and  execute  it.  The  purchaser  should  be  able  with 
similar  promptness  to  furnish  the  money,  and  for  the 
consummation  of  the  transaction  it  is  required  that  it 
be  cash. 

17-19.  The  court  rejected  an  instruction  asked  for 
by  the  defendants  in  this  form: 

''If  Morrow  asked  defendants  to  *  carry'  a  part  of 
the  amount  owing  to  them;  in  other  words,  if  he 
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asked  of  them  that  they  take  only  a  part  of  what  was 
owing  to  them  and  to  wait  a  time  for  the  balance  of  it, 
and  even  if  defendants  were  willing  to  wait  for  a  part 
of  the  money  owing  to  them,  still  this  was  not  a  com- 
pliance with  the  terms  of  the  contract  and  does  not 
show  that  Morrow  was  ready,  able  and  willing  to 
purchase  upon  the  terms  specified  in  the  contract.  * ' 

There  was  evidence  in  the  record  to  the  effect  that 
some  negotiations  were  had  between  Morrow  and  the 
bank  about  extending  credit  to  him  in  case  he  pur- 
chased. This  was  sufficient  to  justify  this  request. 
It  is  well  supported  by  authority  that  in  presenting 
the  law  of  a  case  to  the  jury  the  court  must  instruct 
on  the  law  applicable  to  all  theories  of  the  case  that 
are  supported  by  any  competent  evidence:  Lewis  y. 
Craft,  supra.  It  appears  in  the  record  that  the  plain- 
tiff was  denied  the  right  to  show  by  Morrow  why  the 
latter  did  not  purchase  the  land.  Morrow  would  be 
entitled  to  testify  to  any  breach  of  the  contract  or 
refusal  to  perform  the  same  by  the  defendants  as  a 
reason  why  he  did  not  purchase  the  land,  because 
they  should  ba  charged  by  such  a  reason.  His  own 
whim  or  caprice  or  unwillingness  for  which  the  de- 
fendants were  not  responsible  would  not  be  material 
here.  Allusion  to  this  is  made  in  order  that  contro- 
versy on  that  point  may  not  occur  at  a  future  trial. 

For  the  reasons  indicated,  the  judgment  is  reversed 
and  the  cause  remanded  for  a  new  trial. 

Ebvbrsbd  and  Bemandbd. 

McBbide  and  Habbis,  JJ.,  concur  in  the  result. 
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Submitted  on  briefs  March  29,  eiBrmed  May  17,  rehearing  denied 

June  14,  1921. 

MEADE  V.  CHUECHILL. 

(197  Pac.  1078.) 

Appeal  and  Eiror-~Finding8  Supported  by  Evidence  are  Conclusive. 

1.  Where  there  is  abundant  evidence  to  support  the  trial  court's 
findings,  they  are  conclusive  on  the  Supreme  Court. 

Evidence— Sheriff  Presumed  to  have  Paid  Proceeds  of  Foredomire 
Sale  to   Oounty  Clerk. 

2.  As  there  is  a  legal  presumption  that  official  duty  has  been 
performed,  where  the  court  found  that  a  mortgagee  receipted  to 
the  county  clerk  for  the  proceeds  of  a  foreclosure  sale,  it  must 
be  presumed  that  the  sheriff  paid  the  money  to  the  county  clerk. 

Mortgagee  —  Owner  of  Land  may  Sue  Mortgagee  for  Amount  Se- 
celved  on  Sale  In  Excess  of  Amount  Due. 

3.  Where  a  mortgagee  received  from  the  county  clerk  the  pro- 
ceeds of  a  foreclosure  sale  at  which  he  was  the  purchaser,  the 
owner  and  holder  of  the  record  title  may  sue  him  for  the  excess 
of  such  proceeds  above  the  amount  required  to  satisfy  the  fore- 
closure decree. 

Interest — ^Mortgagee  Befnsing  to  Pay  Excess  on  Sale  to  Owner  la 
Liable  for  Interest. 

4.  Where  a  mortgagee  receiving  the  proceeds  of  a  foreclosure 
sale  refused  on  demand  to  pay  the  owner  of  the  land  the  amount 
in  excess  of  that  required  to  satisfy  the  foreclosure  decree,  such 
owner  is  entitled  to  interest  under  Section  7988,  subdivision  3, 
Or.  Laws,  providing  for  interest  on  money  received  to  the  use  of 
another  and  retained  beyond  a  reasonable  time,  as  her  claim  was 
founded  upon  a  legal  liability,  and  not  on  mere  equity  and  good 
conscience. 

From  Multnomah:  Robeet  G.  Mobbow,  Judge. 

In  Banc. 

Plaintiff  alleges  that  on  August  26,  1916,  in  the 
Circuit  Court  of  Tillamook  County,  the  defendant 
recovered  a  decree  against  herself  and  husband  for 
$16,875,  with  interest  at  the  rate  of  6  per  cent  per 
annum,  from  July  1,  1916;  for  the  further  sum  of 
$158.15,  with  interest  at  the  rate  of  10  per  cent  from 
October   10,   1915;   for  $1,000   attorneys'  fees,   and 
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$51.80  as  costs,  which  upon  appeal  to  this  court  was 
affirmed  except  as  to  the  item  of  costs.  The  decree 
provided  for  the  foreclosure  of  a  real  mortgage  upon 
lands  in  Tillamook  and  Multnomah  Counties;  and 
that  the  property  should  be  sold  and  the  proceeds  ap* 
plied  to  the  satisfaction  of  the  decree.  It  was 
founded  upon  an  indebtedness  \7hich  was  also  secured 
by  two  certain  chattel  mortgages  on  personal  prop- 
erty in  Tillamook  County.  It  is  then  alleged  that  on 
September  9,  1916,  $67  was  realized  from  the  sale  of 
the  personal  property  described  in  one  chattel  mort- 
gage; that  on  October  20,  1916,  $920.54  was  realized 
upon  the  sale  of  personal  property  described  in  the 
other  chattel  mortgage;  that  on  September  28,  1916, 
the  Tillamook  real  estate  was  sold  under  the  decree 
for  $15,000 ;  and  that  the  proceeds  of  all  of  such  sales 
were  duly  credited  upon  the  decree.  In  paragraph  8 
of  the  complaint,  it  is  alleged: 

**That  by  reason  of  the  foregoing  sales,  and  the 
several  sums  received  thereunder,  on  the  twenty-third 
day  of  October,  1916,  there  was  due  and  unpaid  on 
the  said  judgment  and  decree  of  the  Circuit  Court  for 
Tillamook  County,  the  sum  of  $2,335.05,  and  no  more ; 
that  an  execution  was  duly  issued  for  the  sale  of  the 
real  property  in  Multnomah  County  and  that  prop- 
erty was  sold  on  October  23,  1916,  for  $3,110,  'which 
sum  was  paid  over  to  the  defendant  on  or  about  said 
date,  for  which  the  defendant  receipted'  the  county 
clerk  of  Tillamook  County;  that  from  the  proceeds 
of  said  sale,  $2,335.05  and  no  more,  should  have  been 
applied  to  the  full  and  complete  satisfaction  of  the 
decree ;  that  the  balance,  $774.95  belongs  to  the  plain- 
tiff, but  is  now  in  the  hands  of  the  defendant,  for 
which  plaintiff  duly  demanded  payment  from  the 
defendant,  with  interest,  but  that  he  refuses  to  pay 
the  same  or  any  part  of  it ;  and  that  after  the  sales  of 
real  property  were  made  and  on  November  20,  1916, 
each  of  tliem  were  duly  confirmed  by  the  Circuit 
Court  of  Tillamook  County. '^ 
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Plaintiff  prays  for  judgment  for  $774.95  with  in- 
terest at  6  per  cent  from  October  23,  1916. 

For  answer,  defendant  admits  the  rendition  of  the 
decree  in  the  Circuit  Court  of  Tillamook  County  as 
alleged  and  that  the  debt  was  secured  by  the  chattel 
mortgages;  ** denies  that  more  than  $14,985  was  real- 
ized to  apply  on  the  judgment  mentioned  in  its  com- 
plaint" for  the  sale  of  the  real  property  in  Tillamook 
County;  admits  the  amount  of  the  sales  for  the  other 
property;  ** denies  that  the  amount  unpaid  on  Octo- 
ber 23,  1916,  on  said  judgment  is  correctly  stated  in 
paragraph  8  of  the  complaint";  admits  that  the  sales 
of  the  real  property  were  confirmed  and  that  the  de- 
fendant has  refused  to  pay  plaintiff  *s  claim  or  any 
part  of  it,  and  denies  all  other  allegations  of  the 
complaint.  In  December,  1919,  the  cause  was  tried 
without  a  jury,  and  the  court  made  findings  of  fact 
sustaining  the  allegations  of  the  complaint,  upon 
which  judgment  was  rendered  in  favor  of  the  plain- 
tiff for  $754.73,  with  interest  at  the  rate  of  6  per  cent 
per  annum  from  October  23,  1916,  and  costs,  from 
which  the  defendant  appeals,  claiming  that  the  court 
erred  in  the  admission  of  evidence;  in  overruling  his 
motion  for  a  nonsuit;  in  finding  that  on  October  23, 
1916,  there  was  due  and  xmpaid  on  the  decree  $2,340.02 
and  no  more;  or  that  $3,094.75  was  paid  to  the  de- 
fendant on  October  23,  1916;  or  that  $754.73  or  any 
other  sum  was  due  and  owing  the  plaintiff;  and  in 
npt  entering  a  judgment  in  favor  of  the  defendant. 

Affibmed. 

For  appellant  there  was  a  brief  presented  by 
Messrs.  Botts  <&  Winslow. 

For  respondent  there  was  a  brief  prepared  and  pre- 
sented over  the  names  of  Messrs.  Johnson  <&  Handley 
and  Messrs.  Wilbur,  Spencer,  Beckett  <&  Howell. 
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JOHNS,  J. — This  action  grows  out  of  the  i^les  of 
certain  real  property  which  were  made  under  the  de- 
cree of  the  Circuit  Court  of  Tillamook  County,  in  a 
suit  in  which  Minnie  A.  Meade,  the  plaintiff  here,  and 
her  husband  were  the  defendants,  and  Arthur  M 
Churchill,  the  defendant  here,  was  the  plaintiff,  and 
the  sales  of  personal  property  under  two  different 
chattel  mortgages  which  the  Meades  gave  to  Churchill 
to  secure  the  debt  upon  which  the  decree  was  founded. 
The  cause  was  tried  without  a  jury,  and  the  court 
found  as  a  fact  that  from  the  net  proceeds  of  the 
sales  of  the  personal  property  under  the  chattel  mort- 
gages, and  the  land  in  Tillamook  County,  '^on  the  23d 
day  of  October,  1916,  there  was  due  and  unpaid  on 
the  said  judgment  and  decree  of  the  Circuit  Court  for 
Tillamook  County,  the  sum  of  $2,340.02,  and  no 
more.'^  The  court  further  found  that  by  virtue  of 
an  execution,  the  real  property  in  Multnomah  County 
was  duly  levied  upon  and  sold  on  October  16,  1916, 
for  $3,094.75,  "which  sum  was  paid  over  to  the  de- 
fendant on  or  about  said  date,  for  which  the  defend- 
ant duly  receipted  the  clerk  of  the  Circuit  Court  for 
Tillamook  County,  Oregon.*' 

1,  2.  The  complete  judgment-roll  in  the  suit  of 
Churchill  against  Meade  et  ux,  was  introduced  in  evi- 
dence. In  that  record,  coupled  with  the  admissions 
made  in  the  answer,  there  is  abundant  evidence  to 
support  all  the  findings  of  the  trial  court  and  for  such 
reason,  they  are  conclusive  upon  this  court.  From 
them  it  appears  that  there  was  a  net  balance  of 
$754.73  from  the  proceeds  of  the  combined  sales  of  the 
real  and  personal  property  after  the  decree  was  satis- 
fied in  full  and  that  the  surplus  was  paid  over  to 
the  defendant  for  which  he  duly  receipted  the  county 
clerk.    There  is  a  legal  presumption  that  official  duty 
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has  been  performed.  The  property  was  sold  by  the 
sheriff  who  in  the  course  of  his  official  duty  would 
receive  the  proceeds  of  the  sale  or  its  equivalent  and 
account  for  or  pay  the  money  to  the  county  clerk. 
The  court,  having  found  that  the  money  from  the  sale 
of  the  real  property  in  Multnomah  County  was  paid 
to  the  defendant  and  that  he  * '  duly  receipted  the  clerk 
of  the  Circuit  Court  for  Tillamook  County,  Oregon,'' 
for  the  money,  it  must  follow  as  a  legal  presumption 
that  the  sheriff  paid  the  money  to  the  county  clerk. 
The  defendant  cites  and  relies  upon  the  case  of  Bur- 
bank  V.  Dodd,  4  Pac.  303,  which  is  a  per  curiam  opin- 
ion of  this  court  not  published  in  the  Oregon  Reports, 
and  which  says: 

**No  action  can  be  maintained  by  the  plaintiff  in  an 
execution  to  recover  from  a  bidder  at  a  sheriff's  sale 
thereunto  the  amount  bid  by  him  but  not  paid  over 
to  such  officer;  the  sheriff  only  can  maintain  such  an 
action. ' ' 

3.  There  the  plaintiff's  property  was  sold  at  a 
sheriff's  sale  and  the  purchaser  failed  to  pay  the 
money  to  the  sheriff  and  did  not  make  good  his  bid 
and  the  plaintiff  in  the  writ  sued  the  bidder  for  the 
amount  of  his  bid.  It  was  there  held  that  the  sheriff 
only,  could  maintain  the  action  against  the  bidder. 
Under  the  facts  shown  to  exist  here,  that,  case  is  not 
in  point.  In  the  instant  case  the  court  found  as  a 
fact  that  the  money  was  paid  over  and  delivered  to 
the  defendant  here,  who  was  the  plaintiff  in  the  writ. 
It  is  also  contended  that  there  is  no  privity  of  con- 
tract and  that  the  plaintiff  cannot  recover  in  this  kind 
of  an  action.  No  motion  or  demurrer  was  filed  to  the 
complaint,  and  it  was  agreed  that  plaintiff  was  the 
owner  of  and  held  the  record  title  to  the  real  property 
which  was  sold  and  that  the  only  interest  which  her 
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husband  had  in  the  land  was  an  inchoate  right  of 
curtesy. 

For  the  purposes  of  this  opinion,  we  must  assume 
that  the  defendant's  decree  against  the  plaintiff  and 
her  husband  is  fully  satisfied  and  that  from  the  sales 
of  the  property  he  received  and  now  has  $754.73,  over 
and  above  the  full  amount  of  his  decree.  The  case  of 
Brand  v.  WUliams,  29  Minn.  238  (13  N.  W.  42),  is 
square  in  point.  There,  the  sheriff  of  Lyon  County 
'*held  in  his  possession  a  stock  of  goods  of  Robinsou 
&  Maas,  under  the  levies  of  execution  against  them  in 
favor  of  various  judgment  creditors,  including  the 
plaintiffs.**  Three  of  the  execution  liens,  *' amount- 
ing to  less  than  $2,000,  were  prior  to  that  of  the 
plaintiffs,  which  was  the  fourth  in  order  and 
amounted  to  over  $1,000. '  *  Under  the  writ,  the  slier- 
ijff  sold  the  stock  of  goods  for  $4,000,  which  was  suiB- 
cient  to  satisfy  all  of  the  executions  and  the  money 
was  paid  to  him.  The  defendant,  knowing  ail  of  the 
facts  **  induced  and  caused  the  sheriff  to  pay  over  to 
him  all  of  the  proceeds  of  the  sale  of  said  goods 
which  was  left  after  paying  the  amount  of  tbo  first 
execution  [$800],  including  the  portion  thereof  be- 
longing to  plaintiffs,  and,  although  requested  to  pay 
over  their  share  to  plaintiffs,  refuses  to  do  so.'*  It 
was  there  contended  that  the  plaintiffs*  cause  of 
action  was  against  the  sheriff.    The  court  held: 

'*It  was  immaterial  that  the  sheriff  paid  the  money 
to  defendant  in  his  wrong,  and  that  plaintiffs  may 
still  have  their  remedy  against  him.  Having  a  choice 
of  remedies,  the  plaintiffs  may  elect.'* 

4.  The  defendant  further  contends  that  the  trial 
court  erred  in  allowing  interest  from  October  23, 1916, 
when  the  defendant  receipted  for  the  money.  In  the 
instant  case  the  defendant  did  not  offer  any  evidence 
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and  there  is  no  dispute  as  to  any  material  facts.    Sec- 
tion 7988,  Or.  L.,  says: 

**The  rate  of  interest  in  this  state  shall  be  6  per 
centmn  per  annum  and  no  more,  and  shall  be  payable 
in  the  following  cases,  to  wit:  *  * 

*'Subd.  3.  On  money  received  to  the  use  of  an- 
other and  retained  beyond  a  reasonable  time  without 
the  owner's  consent,  express  or  implied. '^ 

Upon  the  theory  that  this  is  an  action  for  money 
had  and  received,  under  the  decision  of  this  court  in 
Graham  v.  Merchant,  43  Or.  294  (72  Pac.  1088),  the 
plaintiff  would  be  entitled  to  interest  from  October 
23,  1916.  That  decision  was  further  explained,  and 
in  some  respects  overruled,  in  Holtz  v.  Olds,  84  Or. 
567  (164  Pac.  1184),  which  is  also  an  action  for  money 
had  and  received.  On  page  581  of  the  opinion,  it  is 
said: 

**If  A  pays  money  to  B  to  be  given  to  C,  the  money 
had  been  received  by  B  to  the  use  of  C  From  the 
moment  of  the  payment  to  B  the  money  belongs  to  C 
and  not  to  B,  for  it  was  in  fact  received  for  the  use 
of  C  and  at  no  time  is  B  the  owner  of  the  money. 
Interest  can  be  allowed  only  when  two  elements  com- 
bine: (1)  The  money  must  be  received  to  the  use  of 
another;  and  (2)  it  must  be  retained  beyond  a  reason- 
able time  without  the  owner's  consent.  When  the 
statute  speaks  of  money  received  to  the  use  of  an- 
other it  means  money  which  in  fact  is  received  to  the 
use  of  another;  it  does  not  include  money  which,  by 
the  aid  of  a  legal  fiction  interposed  after  the  actual 
receipt  of  the  money,  is  treated  as  money  received  to 
the  use  of  another.  *  *  The  statute  contemplates  that 
the  person  who  actually  has  the  money  is  at  no  time 
the  owner,  but  he  has  only  received  the  money  to  the 
use  of  another  who  is  in  truth  the  owner  during  all 
the  time.  When  the  statute  speaks  of  the  consent  of 
the  owner  it  necessarily  signifies  that  some  person 
other  than  the  holder  of  the  money  is  in  fact,  and  not 
by  reason  of  a  fiction,  the  owner/' 
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As  to  the  instant  case,  in  the  ordinary  course  of 
business,  the  defendant  would  have  paid  the  $3,094.75 
in  money  or  its  equivalent  to  the  sheriff  who  made 
the  sale,  and  the  sheriff  would  have  paid  it  to  the 
county  clerk,  and  he  would  have  paid  the  defendant 
the  amount  necessary  to  fully  satisfy  his  decree  and 
would  have  been  then  paid  the  remaining  amount  of 
$754.73  to  the  plaintiff  here.  After  the  sale  was 
made,  that  amount  legally  became  and  was  her 
money,  and  it  never  was  the  money  of  the  defendant, 
and  should  not  have  been  paid  to  him.  If  the  money 
had  remained  with  the  county  clerk  and  he  had  refused 
to  pay  it  over,  he  would  have  been  legally  liable  to 
the  plaintiff.  Here  the  county  clerk  delivered  plain- 
tiff's money  to  the  defendant  who  refused  to  pay  it  to 
the  plaintiff.  It  was  her  money  and  she  does  not 
have  to  resort  to  any  legal  fiction  to  recover  it  from 
the  defendant.  Her  claim  is  not  based  upon  equity 
and  good  conscience.  It  is  founded  upon  a  legal  lia- 
bility which  attached  at  the  time  defendant  took  and 
receipted  for  her  money.    Judgment  is  affirmed. 

Affirmed.    Behearinq  Denied. 


Argued  Harcli  31,  reversed  and  remanded  April  26,  rehearing  denied 

June    21,   1921. 

CRAM  V.  POWELL. 

(197  Pac.  280.) 

Pasrment— Becoverable  Where  Made  Under  Dnress,  but  not  Where 
Voluntary. 

1.  A  payment  made  under  compulsion,  coercion,  or  duresf  may 
be  recovered,  but  where  made  by  the  debtor  on  hie  own  motion 
without  compulsion^  it  is  voluntary  and  cannot  be  recovered. 
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Payment-— Involuntaiy  Payment  not  Becoyerable  from  Person  Wlio 
Did  not  Ezerciee  or  Know  of  Duress. 

2.  An  involuntary  payment  cannot  'be  recovered  from  a  person 
who  did  not  exercise  the  duress  or  have  knowledge  thereof  at 
time  of  receiving  the  money. 

Payment — "Duress"  Defined. 

3.  "Duress"  constitutes  such  pressure  or  constraint  as  compels 
a  man  to  go  against  hia  will  and  virtually  takes  away  his  free 
agency  and  destroys  the  power  of  refusing  to  comply  with  the 
unlawful  demand  of  another,  irrespective  of  the  manifestation  or 
apprehension    of    physical    force. 

Payment  —  Made  Under  Appr^enaion  That  Otber  Creditor  Might 
Institute  Foreclosure  Proceedings  not  Involnntary. 

4.  That  x>ayment  to  one  creditor  was  made  under  the  appre- 
hension that  another  creditor  might  institute  foreclosure  pro- 
ceedings did  not  render  the  payment  to  the  first  creditor  invol- 
untary in  the  sense  that  it  could  be  recovered  back. 

Trial— Motion  for  Non«nlt  Admits  Truth  of  Plaintiff's  Testimony. 

5.  A  motion  for  nonsuit  admits  the  truth  of  plaintiff's  testi- 
mony. 

Trial — Case  Submitted  to  Jury  if  There  is  Any  Competent  Evidence 
to  Support  Cause  of  Action. 

6.  If  there  is  any  competent  testimony  tending  to  support  plain- 
tiff's cause  of  action,  he  is  entitled  to  have  it  go  to  the  jury, 
but,  if  there  is  no  such  evidence,  it  is  the  court's  duty  to  grant  the 
nonsuit. 

From  Crook:  T.  E.  J.  Duffy,  Judge. 

Department  1. 

This  is  an  action  at  law  for  money  had  and  re- 
ceived. The  parties  are  H.  S.  Cram,  plaintiff  and  re- 
spondent, and  H.  F.  Powell,  defendant  and  appellant. 
The  cause  was  tried  in  the  Circuit  Court  of  the  State 
of  Oregon  in  and  for  Crook  County,  and  resulted  in 
a  verdict  for  the  plaintiff  in  the  sum  of  $l,23v3.46. 

The  plaintiff  alleges  two  causes  of  action.  In  the 
first,  he  sets  forth  that  there  was  due  and  owing  de- 
fendant from  plaintiff  on  the  twenty-first  day  of 
October,  1913,  the  sum  of  $14,377.40 ;  that  this  indebt- 


2.  On  the  question  of  right  to  recover  back  money  paid  under 
durops  of  real  property,  see  notos  in  94  AnL  St.  Sep.  419;  2  Ic  S.  A. 
(N.  &)  574;  li.  K.  A.  1915B,  498. 
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edness  was  evidenced  by  three  separate  promissory 
notes;  that  on  October  21,  1913,  plaintiff  and  defend- 
ant met  in  the  City  of  Portland,  Oregon,  and  at- 
tempted to  arrive  at  a  settlement  of  the  total  amount 
due  on  the  said  notes,  but  were  unable  to  decide  as  to 
the  exact  amount  due  thereon;  that  plaintiff  agreed 
to,  and  did,  deliver  to  defendant  a  promissory  note 
executed  by  plaintiff  and  wife  for  the  sum  of  $14,580, 
and  that  plaintiff  and  wife  executed  a  mortgage  on  a 
portion  of  their  real  property  in  Crook  County,  Ore- 
gon, to  secure  the  payment  of  said  note.  Plaintiff 
alleges  that  it  was  agreed  at  that  time  between  de- 
fendant and  himself  that  they  would  later  get  together 
and  compute  the  true  amount  due  the  defendant,  and 
that  they  would  make  any  necessary  correction  in 
favor  of  the  plaintiff  or  of  the  defendant.  He  further 
alleges  that  the  said  promissory  note  was  in  an 
amount  that  equaled  $202.60  more  than  was  owing  to 
the  defendant  from  plaintiff  on  the  date  of  the  alleged 
settlement ;  that  plaintiff  did  not  discover  that  he  had 
given  a  note  and  mortgage  for  such  excessive  amount 
until  January,  1919,  when  the  First  National  Bank  of 
Prineville,  to  which  he  was  indebted  in  the  sum  of 
$10,000;  T.  M.  Baldwin,  of  ^  Prineville,  to  whom  he 
was  indebted  in  the  sum  of  $8,000,  and  Manford  Nye, 
to  whom  he  was  indebted  in  the  sum  of  $670,43  (all 
of  which  sums  were  long  past  due),  demanded  imme- 
diate settlement  of  their  respective  claims;  that  each 
of  the  above-named  creditors  refused  substantial  pay- 
ments on  their  claims  in  any  sum  less  than  the  entire 
amount  due,  and  threatened  at  once  to  reduce  same 
to  judgment,  levy  execution  and  sell  all  the  property 
of  the  plaintiff,  both  real  and  personal,  to  his  great 
and  irreparable  financial  loss;  that  the  plaintiff  then, 
for  the  first  time,  began  to  calculate  his  total  indebt- 
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ednesSy  and  discovered  that  he  had  given  defendant 
his  note  and  mortgage  on  the  twenty-first  day  of  Oeto- 
her,  1913,  for  $202.60  in  excess  of  the  amount  justly 
due  defendant  from  plaintiff;  that  he  immediately 
demanded  of  the  defendant  that  he  rectify  the  error, 
which  the  defendant  refused  to  do.  Plaintiff  alleges 
that  in  order  to  pay  said  creditors,  he  was  compelled 
to  procure  a  loan  in  the  amount  of  $31,000,  a  sum 
sufficient  to  satisfy  all  of  said  creditors  and  the  de- 
fendant herein  as  well;  that  to  procure  said  loan  it 
was  necessary  to  have  the  lands  securing  defendant's 
mortgage  free  of  all  encumbrance,  so  that  plaintiff 
would  be  enabled  to  give  a  first  mortgage  in  accord- 
ance with  the  demands  of  one  C.  Sam  Smith,  who  was 
making  the  loan  to  him. 

For  a  second  cause  of  action  plaintiff  alleges, 
among  other  things,  that  on  the  eighth  day  of  Novem- 
ber, 1914,  he  paid  defendant,  on  account  of  said  note 
and  mortgage,  $600,  to  be  applied  thereon,  and  that 
on  the  twenty-first  day  of  February,  1915,  he  paid  de- 
fendant the  additional  sum  of  $100  for  like  purpose. 
He  further  alleges  that  the  defendant  failed  and  neg- 
lected at  the  time  of  payment,  or  at  any  time  there- 
after, to  give  plaintiff  credit  for  said  suras,  all  of 

which  remained  unknown  to  plaintiff  until  the  

day  of  January,  1919;  that  the  defendant  refused  to 
give  plaintiff  credit  for  said  sums  and  demanded 
payment  of  said  $700  in  addition  to  the  amount  justly 
due  him,  before  he  would  discharge  and  release  his 
said  mortgage,  whereupon  plaintiff  paid  to  defend- 
ant, under  protest,  said  sum  of  $700,  in  addition  to 
the  sum  justly  due  him. 

Defendant,  answering,  admits  and  alleges  that  on 
or  about  September  20,  1913,  plaintiff  and  defendant 
arrived  at  a  settlement  of  the  various  matters  pend- 
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ing  between  them,  at  which  time  it  was  as: reed  that 
plaintiff  was  indebted  to  defendant  in  the  sum  of 
$14,580)  and  denies  that  the  note  was  drawn  for  the 
sum  of  $202.60  in  excess  of  the  amount  due. 

Answering  the  second  cause  of  .action  defendant 
alleges  that  at  the  time  of  settlement  between  plain- 
tiff and  defendant,  during  the  month  of  January, 
1919,  defendant  allowed  and  permitted  each  and  every 
and  all  of  the  credits  and  payments  to  which  plaintiff 
was  entitled  as  against  his  note  dated  October  21, 
1913,  and  denies  that  any  demands  were  made  against 
the  plaintiff,  or  that  any  payments  were  exacted,  ex- 
cept those  to  which  defendant  was  justly  entitled. 
Defendant  admits  that  during  the  month  of  January, 
1919,  plaintiff  demanded  that  he  be  given  credit  for 
certain  alleged  sums  other  than  those  indorsed  on  the 
note. 

H.  S.  Cram  testified,  among  other  things,  that  Mr. 
Baldwin  had  served  notice  upon  him  in  the  spring  of 
1918,  that  the  notes  due  the  bank  and  himself  must 
be  paid,  and  that  he  threatened  foreclosure. 

*'Q.  And  the  time  limit  that  had  been  given  you  by 
Mr.  Baldwin  in  the  summer  had  long  since  passed! 

''A.  No,  not  so  very  long  since  passed;  twenty-four 
days.  Now,  I  will  explain  that  to  you  if  you  will  give 
me  a  chance.  After  Mr.  Baldwin  became  acquainted 
with  the  fact  that  Mr.  Eussell  was  going  to  get  his 
money  from  Portland  to  take  up  the  Sam  Smith  note, 
and  that  Sam  Smith  was  going  to  let  me  have  the 
money,  Mr.  Baldwin  told  me  some  time  between 
Christmas  and  New  Year's,  'Now,  Henry,  you  are 
doing  your  best.  I  see  what  you  are  trying  to  do, 
and  if  you  go  on  and  complete  these  negotiations,  it 
is  all  right.  Otherwise,  I  must  foreclose.  The  bank 
examiners  insist  and  say  these  notes  will  not  be  car- 
ried any  longor.  •  *  '  I  made  every  effort  possible  to 
raise  the  money  on  part  of  the  place  without  inter- 
fering with  Powell's  loan  and  I  could  not  do  it.    I 
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made  application  to  different  persons,  including 
several  loan  companies.  The  only  person  I  could  get 
that  would  have  anything  to  do  with  it  at  all  was  C. 
Sam  Smith,  and  he  said  he  would  take  it  providing 
he  could  have  all  the  lands  included  in  the  prop- 
erty. •  • 

'*Q.  How  much  time  did  you  have  in  which  to  bring 
a  suit  against  Powell  to  cancel  that  mortgage? 

*'A.  I  had  all  the  time  there  was,  but  I  had  to  meet 
those  notes  right  away. 

'*Q.  Was  Powell  kicking  about  his!  Was  Powell 
threatening  foreclosure  T 

**A.  I  don^t  know  what  he  was  doing.  He  was  in 
Portland;  I  was  out  here.  *  * 

*'Q.  Wlien  you  paid  off  the  principal  of  your  mort- 
gage to  Powell,  state  whether  or  not  you  paid  it  under 
protest. 

*'A.  Yes,  sir;  I  did,  and  I  called  Carey  Foster  and 
Wurzweiler  both  to  witness  the  protest.  I  paid  the 
money  and  protested  the  payment  on  the  ground  that 
there  was  $700  there  that  *  *  .  I  will  say  I  did  not 
pay  it  freely  *  *  .  I  paid  the  money  and  protested 
the  payment  on  the  ground  that  there  was  $700  there 
that  had  not  been  credited  on  the  note,  and  that  I  had 
discovered  an  error  of  some  $200  which  we  had  made 
in  the  original  computation  of  the  figures  that  formed 
the  basis  of  the  note.^' 

Lynn  Cram  testified  as  follows : 

*'Q.  State  what  occurred  when  you  went  into  the 
bank  with  that  check. 

*'A.  I  took  the  check  into  the  First  National  Bank 
and  Mr.  Baldwin  was  presiding;  it  was  at  noon,  I 
believe,  and  he  was  at  the  window,  and  I  gave  this 
check  to  him  with  the  instructions  to  credit  it  to  us  on 
our  account  with  him,  his  personal  account,  and  he 
shoved  the  check  back  to  me  and  said  that  he  could  not 
do  that  until  after  the  bank's  account  had  been  taken 
up,  and  he  also  stated  very  emphatically  to  tell  my 
father  that  he  would  expect  him  to  take  up  both  notes, 
that  is,  both  debts,  within  the  time  limit  he  had  set.'^ 

H.  F.  Powell  testified,  on  the  part  of  defendant: 
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Q.  Did  you  ever  write  Henry  Cram  a  letter  and 
tell  him  you  had  to  have  your  money  on  this  notef 
'*A.  Yes,  sir. 

■'Q.  Did  you  ever  tell  him  you  would  foreclose  it 
if  he  didn't  pay  it! 

**A.  No,  sir. 

*'Mr.  Wirtz  (Plaintiff's  Attorney):  We  object  to 
that  line  of  questioning.  There  is  no  allegation  in 
the  complaint,  and  there  is  no  testimony  on  the  part 
of  the  plaintiff  to  that  effect.*^ 

The  following  letter  was  offered  and  received  in 
evidence ; 

*' Imperial  Hotel, 
*' Portland,  Ore.,  Jan.  27,  1919. 
''First  National  Bank  of  Prineville, 

'  *  Prineville,  Ore. 
**  Gentlemen: 

*'I  hereby  enclose  you  satisfaction  of  mortgage  of 
Mr.  H.  S.  Cram. 

**  As  there  is  a  misunderstanding  between  Mr.  Cram 
and  myself  as  to'  a  payment  of  $746.00,  I  wish  you 
would  look  up  for  me  if  Mr.  Cram's  a/c  showed  in 
your  books  that  he  paid  between  the  22d  and  25th  of 
July,  1914,  such  amount.  Tou  can  deliver  the  release 
on  payment  of  the  notes — ^but  if  not,  I  want  you  to 
hold  tiie  release  and  not  accept  the  payment. 

*' Yours  respectfully, 

**H.  F.  Powell. 
'*50  Ella  St.,  Portland,  Ore.*' 

As  a  witness  for  defendant,  Manford  Nye  testified 
that  he  held  a  certain  mortgage  and  note  against 
plaintiff  for  some  two  years;  that  he  had  not  threat- 
ened to  bring  immediate  suit  on  the  mortgage  or  note 
and  that  there  was  no  intention  on  his  part  to  insti- 
tute such  proceedings,  but  that  he  had  extended  the 
time  of  pavment  of  the  same. 

Harold  Baldwin  testified,  upon  the  part  of  defend- 
ant, that  he  was  cashier  of  the  bank;  that  plaintiff 
owed  the  bank  $10,000  evidenced  by  three  notes  due  at 
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different  dates;  that  as  cashier  of  the  bank  he  had 
charge  of  the  collections ;  that  he  did  not,  during  the 
year  of  1918  or  1919,  refuse  substantial  payment  on 
the  amount  which  Mr.  Cram  owed  the  bank,  and  that 
he  did  not,  verbally  or  by  letter,  threaten  to  reduce 
those  notes  to  judgment  in  case  they  were  not  paid. 
The  following  letter  was  offered  and  received  in  evi- 
dence : 

''First  National  Bank. 
*  *  Prineville,  Oregon,  March  1,  1917. 
"Mr.  Henry  S.  Cram, 

'  *  Prineville,  Or. 
''Dear  Sir: 

**I  have  a  letter  from  my  father  in  California  and 
he  is  expecting  you  to  make  a  payment  on  your  note 
right  away.  His  account  at  the  bank  is  about  de- 
pleted and  as  his  living  expenses  are  high  and  taxes 
amounting  to  about  $1500  are  due  or  will  be  shortly, 
he  must  have  some  money.  If  you  can  do  nothing  he 
is  coming  home  at  once  and  start  proceedings  because 
he  will  not  let  the  matter  stand  longer. 

''I  also  want  to  call  your  attention  again  to  the 
interest  that  was  due  December  9th  on  vour  note  to 
the  bank.  The  Examiner  was  here  a  few  days  ago 
and  he  informed  us  that  it  must  be  collected. 

''Thanking  you  in  advance  for  your  attention  to 
these  matters,  we  remain, 

"Yours  very  truly, 

"H.  Baldwin, 
"  Cashier. '» 

The  record  shows  that  T.  M.  Baldwin,  father  of  H. 
Baldwin,  referred  to  in  the  foregoing  letter  and  in 
paragraph  8  of  the  amended  complaint,  had  died 
previous  to  payment  by  plaintiff  to  defendant  of  the 
mortgage  note  for  $14,580,  and  that  witness  Baldwin 
was  acting  as  administrator  of  the  estate  of  T.  M. 
Baldwin,  his  father. 
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At  the  oonclusion  of  the  plaintiff *s  testimony,  de- 
fendant filed  a  motion  for  judgment  of  nonsuit  as  to 
the  first  and  second  causes  of  action,  specifying  as 
grounds  therefor,  among  other  things,  that : 

* '  There  is  no  competent,  or  any,  evidence  before  the 
jury  tending  to  show  that  the  plaintiff  was  under 
undue  influence  or  coercion  or  compulsion  or  imposi- 
tion or  duress  at  the  time  of  the  payment  to  the  de- 
fendant, and  that  the  evidence  discloses  that  said  pay- 
ment, if  made,  was  made  voluntarily/' 

— which  motion  was  overruled. 

From  the  judgment  rendered  upon  the  verdict  re- 
turned by  the  jury  in  favor  of  plaintiff,  defendant  ap- 
peals to  this  court,  assigning  some  forty  alleged 
errors.  Eevebsed  and  Remanded. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  N.  G.  Wallace. 

For  respondent  there  was  a  brief  over  the  names 
of  Mr.  Jay  H.  Upton  and  Mr.  Wiilard  H.  Wirtz,  with 
an  oral  argument  by  Mr.  Upton. 

BROWN,  J.— ^t  the  threshold  the  writer  will  re- 
peat a  common  observation  of  the  courts  when  dis- 
cussing cases  of  this  character:  Each  case  founded 
upon  the  ground  of  duress  must  rest  upon  its  own 
peculiar  facts  and  circumstances^ 

1.  It  is  a  well-established  principle  that  a  payment 
made  under  compulsion,  coercion  or  duress  may  be 
recovered.  It  is  equally  well  settled  that  a  payment 
made  by  the  debtor  on  his  own  motion,  without  com- 
pulsion, is  voluntary,  and  an  action  will  not  lie  for 
its  recovery. 

The  evidence  set  down  in  the  statement,  together 
with  the  following,  is  substantially  the  testimony  of 
plaintiff  as  a  witness,  in  support  of  the  allegations 
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in  his  complaint  that  the  payment  made  by  plaintiff 
to  defendant  was  involuntary. 

In  the  summer  of  1918,  Mr.  Baldwin  (T.  M.)  noti- 
fied witness  that  the  bank 's  mortgage  must  be  paid  by 
the  first  of  January,  1919.  After  receiving  this  notice, 
he  made  an  attempt  to  recover  on  everything  he  could 
turn  into  money  and  tried  to  obtain  loans  from  a 
number  of  persons.  When  he  sold  his  wheat  he  re- 
ceived a  check  for  $4,300  and  sent  it  to  the  bank  by 
his  son  to  be  applied  on  his  indebtedness  to  Mr.  Bald- 
win personally,  who  refused  to  accept  it  because  he 
said  the  bank's  money  had  to  come  first.  Witness 
testified  that  he  made  every  endeavor  to  raise  the 
money  on  part  of  his  place  without  interfering  with 
the  Powell  loan,  bnt  without  success;  that,  when  he 
paid  off  the  principal  of  his  mortgage  to  Powell,  he 
did  so  under  protest.  He  further  testified  that  **the 
forcing  of  this  proposition  all  came  from  Mr.  Bald- 
win*'; that  subsequent  to  Mr.  Baldwin's  death,  plain- 
tiff met  H.  Baldwin,  son  of  Mr.  Baldwin,  and,  after 
expressing  regret  at  the  passing  of  his  father,  stated : 

*^The  one  regret  that  I  had  in  his  father's  passing 
at  that  time  was  that  I  had  not  been  able  to  pay  him 
before  he  died,  because  he  had  been  very  considerate 
with  me  and  had  really  gone  further  than  good  busi- 
ness rules  would  admit." 

That  after  the  death  of  Mr.  Baldwin,  no  one  rep- 
resenting either  the  estate  or  the  bank  made  any 
threat  to  foreclose  or  bring  suit;  that  Manford  Nye 
had  never  refused  a  substantial  payment  upon  his 
claim,  nor  had  the  First  National  Bank ;  that  the  only 
creditor  who  had  ever  refused  to  take  a  substantial 
payment  was  Mr.  Baldwin,  and  his  refusal  was  to  ac- 
cept it  upon  his  personal  account  in  Ueu  of  applying 
it  upon  the  claim  due  the  bank. 
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'This  court,  in  the  case  of  Siverson  v.  Clanton,  88 
Or,  261,  267  <170  Pac,  933,  935),  approved  the  fol- 
lowing definition  of  *' duress'*; 

**To  constitute  duress,  it  is  suflScient  if  the  will  be 
constrained  by  the  unlawful  presentation  of  a  choice 
between  comparative  evils;  as  inconvenience  and  loss 
by  the  detention  of  property,  loss  of  property  alto- 
gether, or  compliance  with  an  unconscionable  demand. 
It  has  been  held,  however,  that  duress  of  property 
cannot  exist  without  there  being  a  threat  to  do  some 
act  which  the  threatening  party  has  no  legal  right  to 
do, — some  illegal  exaction,  or  some  fraud  or  decep- 
tion. The  restraint  must  be  imminent  and  such  as  to 
destroy  free  agency  without  present  means  of  pro- 
tection.'*    9  R.  C.  L.  723,  par.  12. 

In  the  recent  case  of  Southern  Oregon  Co.  v.  Oage, 
ante,  p.  424  (197  Pac.  276),  Mr.  Justice  Burnett 
said: 

**What  constitutes  sufficient  duress  to  authorize  re- 
covery of  money  paid  under  its  influence  is  a  difficult 
question.  The  issue  is  affected  by  the  disposition  and 
capacities  of  the  parties.  Many  instances  are  cited 
where  a  mere  threat  to  sue  somebody  who  was  of 
weak  mig^  and  easily  influenced  constituted  such 
duress^y  Tne  principle  is  thus  stated  in  Lehigh  Coal 
(&  Nov.  Co.  V.  Brown,  100  Pa.  338:  *It  may  be  said  in 
general  that  there  must  be  some  actual  or  threatened 
exercise  of  power  •  *  possessed  by  the  party  exact- 
ing or  receiving  the  payment,  from  which  the  latter 
has  no  other  means  of  immediate  relief.'  *' 

2.  before  an  involuntary  payment  may  be  re- 
covered, it  must  be  established  that  the  payment  was 
exacted  under  duress  by.  the  person  against  whom  the 
action  was  brought.  /  Does  the  evidence  in  this  case 
establish  that  the  payment  made  by  plaintiff  to  de- 
fendant was  by  duress  proceeding  from  the  defend- 
ant against  the  plaintiff!  21  E.  C.  L.  145,  §169; 
United  States  v.  New  York  etc.  Mail  S.  S.  Co.,  200 
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U.  S.  488  (50  L.  Ed,  569,  26  Sup.  Ct.  Eep.  327,  see, 
also,  Rose's  TJ.  S.  Notes);  note,  45  Am.  Dec.  154. 
The  authorities  in  this  note  are  to  the  effect  thalffhe 
duress  must  proceed  directly  or  indirectly  from  the 
party  receiving  payment.  However,  if  Powell  knew 
that  he  had  no  right  to  the  njoney  and  that  it  was  paid 
nnder  duress,  he  could  be  compelled  to  refund,  al- 
though the  duress  did  not  proceed  from  him. j    ,  ^  , 

We  carve  the  following  excerpt  from  an  opinion 
sustaining  a  defense  to  an  action  upon  a  note  ob- 
tained by  means  of  duress  by  plaintiff  from  one 
Ogilvie,  executed  in  consideration  of  the  debt  of  an- 
other : 


*'In  examining  the  authorities  upon  the  question  as 
to  what  pressure  or  constraint  amounts  to  duress  jus- 
tifying the  avoiding  of  contracts  made,  or  the  re- 
covery back  of  money  paid,  under  its  influence,  one 
is  forcibly  impressed  with  the  extreme  narrowness  of 
the  old  common-law  rule  on  the  one  hand  and  with 
the  great  liberality  of  the  equity  rule  on  the  other. 
At  common  law,  'duress'  meant  only  duress  of  the 
person,  and  nothing  short  of  such  duress  amounting 
to  a  reasonable  apprehension  of  imminent  danger  to 
life,  limb  or  liberty  was  sufficient  to  avoid  a  contract 
or  to  enable  a  party  to  recover  back  money  paid. 
But  courts  of  equity  would  unhesitatingly  set  aside 
contracts  whenever  there  was  imposition  or  oppres- 
sion, or  whenever  the  extreme  necessity  of  the  party 
was  such  as  to  overcome  his  free  agency.  The  courts 
of  law,  however,  gradually  extended  the  doctrine  so 
as  to  recognize  duress  of  property  as  a  sort  of  moral 
duress,  which  might,  equally  with  duress  of  the  per- 
son, constitute  a  defense  to  a  contract  induced  thereby 
or  entitle  a  party  to  recover  back  money  paid  under 
its  influence.  And  the  modem  authorities  generally 
hold  that  such  pressure  or  constraint  as  compels  a 
man  to  go  against  his  will,  and  virtually  takes  away 
his  free  agency,  and  destroys  the  power  of  refusing  to 
comply  with  the  unlawful  demand  of  another,  will 
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constitute  duress,  irrespective  of  the  manifestation 
or  apprehension  of  physical  force/ ^  Joarvnin  v.  Ogil- 
vie,  49  Minn.  564i(52  N.  W.  217,  32  Am.  St.  Rep.  581, 
16  L.  R.  A.  376)r 

3,  4.'The  writer  agrees  with  the  doctrine  stated  in 
that  case.  However,  we  are  bound  by  the  facts  pecu- 
liar to  the  case  at  bar.  From  the  evidence  of  record, 
we  hold  that  the  apprehension  of  the  plaintiff  that 
Baldwin  or  the  bank  might  institute  foreclosure  pro- 
ceedings, does  not  render  the  payment  to  Powell 
involuntary  in  the  sense  that  it  can  be  recovered 
back':  Mayor  etc.  of  Baltimore  v.  Leffermann,  4  Gill, 
425^^45  Am.  Dec.  145,  and  extensive  note) ;  Weber  v. 
Kirhendall,  44  Neb.  766  (63  N.  W.  35);  Tomn  of 
Ligonier  v.  Ackerman,  46  Ind.  552  (15  Am.  Rep.  323, 
and  note).  (This  case  has  since  been  overruled  on 
another  point.)  It  has  been  held  that,  if  a  party 
pays  rather  than  litigate,  he  is  without  a  remedy: 
Lester  v.  Mayor  etc,  of  Baltimore,  29  Md.  415  (96 
Am.  Dec.  542);  Benson  v.  Monroe,  7  CusK  125  (54 
Am.  Dec.  716).    It  has  been  written  that: 

''When  the  person  making  the  payment  can  only  be 
reached  by  a  proceeding  at  law,  he  is  bound  to  make 
his  defense  in  the  first  instance  and  he  cannot  post- 
pone the  litigation  by  paying  the  demand  in  silence 
and  afterwards  suing  to  recover  the  amount  paid.*' 
21  R.  C.  L.  143,  par.  166. 

'*It  is  the  well-established  general  rule  that  it  is  not 
duress  to  institute  or  threaten  to  institute  civil  suits, 
or  take  proceedincrs  in  court,  or  for  any  person  to  de- 
clare that  he  intends  to  use  the  courts  wherein  to 
insist  upon  what  he  believes  to  be  his  legal  rights. '* 
9  R.  C.  L.  722,  par.  11. 

There  is  a  class  of  cases  where,  although  there  is  a 
legal  remedy,  a  person's  situation,  or  the  situation 
of  his  property,  is  such  that  the  legal  remedy  would 
not  be  adequate  to  protect  him  from  irreparable  pre- 
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judice :  21  R.  C.  L.  150,  par.  175.  The  cases  of  Joan- 
nin  V.  Ogilvie,  49  Minn.  564  (52  N.  W.  217,  32  Am. 
St.  Rep.  581,  16  L.  R.  A.  376),  and  Kilpatrick  v.  Ger- 
mania  L.  Ins.  Co.,  183  N.  Y.  163  (75  N.  E.  1124,  *111 
Am.  St.  Rep.  722,  2  L.  R.  A.  (N.  S.)  574,  and  cases  in 
the  note),  are  illustrative  of  the  principle.  But  the 
case  at  bar  does  not  come  within  the  principle.  The 
defendant's  motion  for  a  nonsuit  should  have  been 
sustained:  Section  182,  snbd.  3,  Or.  L. 

5,  6.  We  realize  that  a  motion  for  nonsuit  admits 
the  truth  of  plaintiff's  testimony,  and  if  there  is  any- 
competent  evidence  tending  to  support  the  cause,  he 
is  entitled  to  have  it  go  to  the  jury.  But,  when  there 
is  no  evidence  that  tends  to  sustain  plaintiff's  cause 
of  action,  it  is  the  duty  of  the  court  to  grant  the  non- 
suit and  withdraw  the  case  from  the  jury. 
'  In  fact,  the  plaintiff's  own  testimony  proves  that 
his  payment  to  Powell  was  not  made  under  duress. 
He  testified,  in  referring  to  the  payment  of  his  indebt- 
edness, that  ''the  forcing  of  this  proposition  all  came 
from  Mr.  Baldwin,"  and  that  **he  [Baldwin]  had 
been  very  considerate  with  me  and  had  really  gone 
further  than  good  business  rules  admit."  It  has 
never  been  decided  that  the  demands  of  a  considerate 
creditor  upon  a  debtor  to  pay  his  just  obligations  con- 
stitute coercion,  compulsion  or  duress.  • 

After  the  denial  of  defendant's  motion  for  nonsuit, 
he  offered  testimony  in  his  own  behalf.  It  has  been 
held  by  this  court  that  a  motion  for  nonsuit  is  not 
waived  by  the  defendant's  introducing  evidence  after 
the  motion  has  been  denied,  unless  it  cures  the  defect 
in  plaintiff 's  evidence :  Carney  •  v.  Dv/nitvay,  35  Or. 
133  (57  Pac.  192,  58  Pac.  105) ;  Northern  Pac.  Ry.  Co. 
V.  Spencer,  56  Or.  250.  (108  Pac.  180);  Dryden  v. 
Pelton  Armstrong  Co.,  53  Or.  421   (101  Pac.  190); 
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Patty  V.  Salem  Flouring  MUls  Co.,  53  Or.  363  (96 
Pac.  1106,  98  Pac.    521,  100  Pac.  298). 

This  case  is  reversed  and  remanded  for  further 
proceedings  not  inconsistent  with  this  opinion. 
Bevebsed  and  Remanded.    Beheabing  Denied. 

BuBNSTT,  C.  J.,  and  MoBbidb  and  Habbis,  JJ.,  con- 
cur. 


Argued  at  Pendleton  May  2,  affirmed  May  31,  rehearing  denied  June 

21,  1921. 

MENO  V.  OTTO. 

(198  Pac.  250.) 

AnlmalB — ^Under  City  Cliarter,   Sale  of  Unpoimdad  Animals  to  te 
on  Notice  **a6'*  in  Case  of  Ezecution. 

1.  Under  the  charter  of  City  of  Enterprise,  providing  that,  after 
an  animal  running  at  large  has  been  impounded  and  forfeited,  the 
city  may  sell  it  "as  provided  by  law  for  execution  sales  of  per- 
sonal property,"  notice  of  salQ  must  be  posted  in  three  public  places, 
not  less  than  10  days  successively,  as  required  by  Section  237,  Or.  L., 
before  sale  of  personal  property  on  ezecution;  "as"  applying  not 
only  to  method  of  sale  but  manner  of  notice;  so  sale  on  notice  by 
publication  is   void. 

From  Wallowa:  John  W.Knowles,  Judge. 

In  Banc. 

The  complaint  is  in  the  nsnal  form  of  claim  and  de- 
livery, and  charges  that  the  plaintiff  is  the  owner  and 
entitled  to  the  possession  of  a  certain  brown  mare 
which  the  defendant  wrongfully  and  unlawfully  holds 
and  retains  in  Wallowa  County,  Oregon,  and  prays 
for  judgment  for  its  possession  or  for  its  value,  if 
delivery  cannot  be  had,  and  damages. 

The  answer  is  a  general  denial.  The  evidence  is 
conclusive  that  the  plaintiff  was  the  owner  of  the 
mare  and  that  in  the  fall  of  1919  he  placed  her  in  a 
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pasture  about  four  miles  from  Enterprise.  The  de- 
fendant introduced  in  evidence,  the  city  charter  of 
Enterprise  of  1899  and  the  amendment  in  1903;  cer- 
tain ordinances  relating  to  the  taking  up  and  im- 
pounding and  selling  of  animals  found  running  at 
large  in  the  city  limits ;  the  notice  of  the  city  marshal 
of  impounding  the  mare  in  question  and  other  animals 
together  with  his  affidavit  as  to  the  posting  of  notices 
of  that  fact  and  the  notice  of  sale  which  was  published 
in  the  newspaper;  the  affidavit  of  the  printer;  the 
marshal's  return  or  certificate  of  sale  and  the  sale  of 
the  mare  to  the  defendant. 

The  city  marshal  testified  that  in  November  or  De- 
cember of  1919,  with  other  animals  he  found  the  mare 
in  question  running  at  large  on  the  streets  of  Enter- 
prise and  took  them  up;  that  he  afterwards  learned 
that  the  plaintiff  was  the  owner  of  the  mare  and 
wrote  him  a  letter  to  the  effect  that  she  was  in  the 
city  pound  and  would  be  sold  if  he  did  not  come  and 
pay  the  charges  on  or  before  December  18th ;  that  on 
December  19th,  pursuant  to  such  notices  he  sold  the 
mare  at  the  city  pound  at  a  public  auction  to  the  de- 
fendant for  $69;  that  there  were  a  dozen  or  more 
people  at  the  sale  and  quite  a  few  bidders  on  the 
mare.  It  was  stipulated  that  she  was  of  the  reason- 
able value  of  $150.  After  the  evidence  was  taken, 
both  parties  moved  for  a  directed  verdict,  which  mo- 
tions were  overruled.  The  court  gave  the  following 
instructions  to  the  jnry: 

**  Under  the  view  that  the  court  takes  of  the  law  in 
this  case,  there  will  be  but  one  question  to  be  sub- 
mitted to  you,  and  that  is  as  to  the  value  of  the  use 
of  the  mare  in  question,  during  the  time  that  she  has 
been  detained  from  the  plaintiff  by  the  defendant.*' 

The  jury  found  that  the  plaintiff  was  the  owner  of 
the  mare  and  that  she  was  of  the  value  of  $150,  and 
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for  the  further  sum  of  $50  damages  for  the  wrongful 
detention,  upon  which  judgment  was  entered,  from 
which  the  defendant  appeals,  assigning  as  error  the 
overruling  of  his  motion  for  a  directed  verdict  for 
the  defendant  and  the  giving  of  the  above  instruction. 

Apfirmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  D.  W.  Sheahan. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  J.  A.  Burleigh. 

JOHNS,  J. — 1.  Section  16  of  its  charter  authorized 
the  City  of  Enterprise  *'to  provide  by  ordinance  for 
having  domestic  and  other  animals  found  running  at 
large  within  the  city  limits  restrained,  impounded 
and  forfeited,  and  may  sell  the  same  when  forfeited, 
as  provided  by  law  for  execution  sales  of  personal 
property/*  Under  this  provision,  the  city  passed 
Ordinance  No.  51,  Section  1  of  which  is  as  follows : 

**It  shall  be  unlawful  for  the  owner  or  owners  of 
any  horse,  mare,  gelding,  foal,  mule,  jenny,  sheep, 
goat,  cow,  steer,  bull,  heifer,  hog  or  shoat,  to  allow 
the  same  to  be  or  run  at  large  at  any  time  within  the 
corporate  limits  of  the  City  of  Enterprise  in  the  State 
of  Oregon. 

' '  Section  2 :  It  shall  be  the  duty  of  the  city  marshal 
of  the  said  City  of  Enterprise,  when  any  or  all  of 
such  animals  are  found  wandering  about,  or  running 
at  large  within  the  corporate  limits  of  said  City  of 
Enterprise,  to  forthwith  take  up  and  confine  the  same, 
and  as  soon  thereafter  as  can  be  done,  give  actual  no- 
tice thereof  to  the  owner  or  owners  thereof,  if  known, 
and  in  case  the  owners  cannot  be  found  or  deter- 
mined, then  by  posting  in  three  conspicuous  places 
within  the  corporate  limits  of  said  city,  a  notice  con- 
taining a  description  of  said  animals  by  both  natural 
and  artificial  marks,  and  stating  the  time  when  such 
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animals  were   taken  np,  which  notice   shall  remain 
posted  for  a  period  of  five  (5)  days  inclusive. 

*  *  Section  3 :  At  any  time  within  said  period  of  five 
days  (5),  the  owner  or  owners  of  such  animals  shall 
be  permitted  to  take  the  same  from  such  confinement 
upon  payment  to  said  city  marshal  of  all  costs  and 
expenses  incurred  in  feeding,  caring  and  giving  said 
notice.'* 

Section  4  provides  that  after  the  expiration  of  the 
five-day  period,  the  city  marshal  shall  advertise 
the  animals  for  sale  by  the  publication  of  a  notice  for 
the  period  of  twenty  days  in  a  newspaper  published 
in  the  City  of  Enterprise.  This  section  was  amended 
by  Ordinance  No.  136,  to  read  as  follows: 

*'At  the  expiration  of  the  period  of  five  (5)  days 
in  case  any  and  all  of  such  animals  are  not  claimed, 
or  taken  from  their  place  of  confinement  by  the 
owners  thereof,  the  city  marshal  shall  at  such  time, 
cause  such  confined  animals  to  be  advertised  in  a 
newspaper,  published  in  said  City  of  Enterprise,  two 
times,  once  each  week,  in  said  newspaper  and  shall  in 
said  notice  so  advertising  said  animals  describe  the 
same  by  both  natural  and  artificial  marks,  and  stat- 
ing the  time  when  said  animals  were  taken  np  and 
confined,  and  that  the  same  will  be  sold  on  a  day  cer- 
tain at  public  auction  if  not  claimed  and  stating  the 
time  and  place  of  sale/* 

Section  5  of  the  amended  act  provides  that  after 
the  publication  of  such  notice,  if  the  owners  fail  or 
neglect  to  claim  the  animal  and  pay  the  charges  the 
**  marshal  shall  proceed  to  sell  said  animal  so  taken 
up  at  public  auction  to  the  highest  and  best  bidder 
for  cash  and  shall  make  and  file  with  the  city  recorder 
a  certificate  of  such  sale.** 

The  city  marshal  testified  that  he  put  the  mare  in 
the  city  pound  and  tried  to  find  the  owner;  that  she 
was  shod  all  around,  her  f oretop  was  cut  off  and  that 
she  had  no  visible  brand ;  that  ho  posted  her  and  that 
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she  then  looked  more  like  a  bay  than  a  light  brown 
mare ;  that  through  inquiry  he  learned  the  animal  be- 
longed to  the  plaintiff  who  was  then  near  Elk 
Mountain,  and  that  he  promptly  addressed  a  letter  to 
him  at  Chico,  which  was  the  postoffice  for  that  sec- 
tion, in  which  he  advised  him  that  his  mare  was  in  the 
pound  and  that  if  not  taken  out  it  would  be  sold  on 
December  18th.  The  plaintiff  denies  that  he  received 
the  letter  although  it  was  never  returned.  The  proof 
is  conclusive  that  after  the  impounding  of  the  animal, 
the  city  marshal  posted  the  notices  of  forfeiture  in 
compliance  with  Section  2  of  Ordinance  No.  51,  above 
quoted.  No  one  having  claimed  her  after  the  five-day 
notice  of  impounding  had  expired,  he  advertised  her 
for  sale  under  the  provisions  of  Section  4  of  the 
amended  Ordinance  No.  136,  and  caused  a  notice  of 
such  sale  to  be  published  once  a  week  for  three  weeks 
in  the  ** Wallowa  County  Reporter.'*  After  describ- 
ing the  mare  and  other  animals  and  reciting  that  they 
were  found  running  at  large  within  the  corporate 
limits  of  the  city  and  that  the  city  marshal  has  adver- 
tised them  by  posting  three  notices  as  follows,  **one 
at  the  courthouse,  one  at  the  Enterprise  Livery  Bam, 
and  one  at  the  R.  S.  &  Z.  Corner  within  the  City  of 
Enterprise,'*  the  published  notice  recites  that — 

The  marshal  **will  offer  said  animals  for  sale  at 
public  auction  to  the  highest  bidder  for  cash  in  hand. 
Said  auction  sale  will  be  held  on  Thursday,  December 
18,  1919.  Said  animals  were  taken  up  November  20, 
1919.    Sale  will  be  held  at  the  city  pound  at  2  p.  m. 

Signed,    **A.  J.  McInturfp, 

''City  Marshal  of  the  City  of  Enterprise,  Oregon.'* 

The  proof  of  posting  of  the  impounding  notices  and 
of  the  published  notice  of  sale  is  regular  and  com- 
plies with  the  ordinance.  Pursuant  to  the  published 
notice  and  at  the  specified  time  and  place,  the  marshal 
offered  the  animal  for  sale.    The  evidence  is  conclu- 
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sive  that  at  least  a  dozen  persons  were  present ;  that  a 
number  of  bids  were  made  on  the  mare ;  that  the  de- 
fendant was  the  highest  bidder,  and  that  the  marshal 
sold  the  mare  to  him  for  $69,  which  the  defendant 
paid  and  there  took  her  into  his  possession.  At  the 
trial,  it  was  contended  by  the  plaintiff  that  the  ordi- 
nance providing  for  the  publication  of  the  notice  of 
sale  in  a  newspaper  and  the  sale  made  pursuant  to 
such  published  notice  was  null  and  void  and  in  conflict 
with  Section  16  of  the  charter  which  authorizes  the 
city  **to  provide  by  ordinance  for  having  domestic 
and  other  animals  found  running  at  large  within  the 
city  limits  restrained,  impounded  and  forfeited,  and 
may  sell  the  same  when  forfeited  as  provided  by 'law 
for  execution  sales  of  personal  property.'^  The  rec- 
ord is  conclusive  that  the  mare  was  forfeited  to  the 
city  within  the  meaning  of  Section  16  of  the  city  char- 
ter and  that  pursuant  to  the  notices  published  in  the 
newspaper,  she  was  sold  at  public  auction  to  the  plain- 
tiff and  that  he  was  the  highest  bidder.  Section  237, 
Or.  L.,  provides  that: 

*^  Before  the  sale  of  property  on  execution,  notice 
thereof  shall  be  given  as  follows : 

**1.  In  case  of  personal  property,  by  posting  writ- 
ten or  printed  notice  of  the  time  and  place  of  sale  in 
three  public  places  of  the  county  where  the  sale  is  to 
take  place,  not  less  than  ten  days  successively.** 

It  is  not  claimed  that  any  written  or  printed  notices 
of  sale  were  ever  posted.  The  defendant  contends, 
first,  that  Section  16  of  the  city  charter  which  says 
that  when  the  animal  is  forfeited,  the  city  has  the 
power  to  sell  it  ''as  provided  by  law  for  execution 
sales  of  personal  property,**  applies  only  to  the  man- 
ner and  method  of  sale  and  that  it  does  not  carry  with 
it  or  include  the  posting  of  the  notices  of  sale.  In 
other  words,  under  the  provisions  of  the  charter,  to 
sell  an  impounded  animal  which  has  been  forfeited  to 
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the  city,  the  publication  in  a  newspaper  of  the  notice 
of  sale  as  provided  for  in  Ordinance  No.  136,  is  suffi- 
cient and  it  is  not  necessary  that  the  notices  should  be 
posted  as  provided  in  Section  237,  Or.  L.  It  will  be 
noted  that  the  statute  says,  '*  before  the  sale  of  prop- 
erty on  execution  notice  thereof  shall  be  given  as  fol- 
lows,*' and  that  in  the  case  of  personal  property, 
written  or  printed  notices  shall  be  posted  in  three 
public  places  not  less  than  ten  days  successively,  and 
the  charter  says  that  the  city  may  sell  the  property 
**as  provided  by  law  for  execution  sales  of  personal 
property.'*  Corpus  Juris,  Volume  5,  page  597,  de- 
fines the  word  *^as**  to  mean,  **like;  similar  to;  of  the 
same  kind;  in  the  same  manner;  in  like  manner;  like- 
ness; like  as;  even;  to  the  same  extent  with;  when; 
while ;  at  some  time.  •  •  ' '  On  principle,  the  case  of 
Brownfield  v.  Weicht,  9  Ind.  394,  seems  to  be  in  point. 
That  was  a  suit  to  foreclose  a  real  mortgage  and  it 
appeared  that  the  sheriff's  notice  of  sale  which  the 
plaintiff  saw  followed  the  decree  and  that  there  was 
no  statement  in  the  notice  that  the  rents  and  profits 
would  be  first  offered  for  sale  and  the  court  held : 

**The  general  law  regulating  the  sale  of  real  estate 
on  execution,  explicitly  requires  the  rents  and  profits 
for  seven  years  to  be  first  offered:  2  R.  S.,  p.  140, 
§  463.  And  the  language  of  the  statute  directing 
sales  in  cases  of  foreclosure,  is  as  follows:  *A  copy 
of  the  order  of  sale,  and  judgment  shall  be  issued,  etc., 
to  the  sheriff,  who  shall  thereupon  proceed  to  sell  the 
mortgaged  premises,  or  so  much  thereof  as  may  be 
necessary  to  satisfy  the  judgment,  interest,  and  cost, 
as  upon  execution':  Id.,  p.  176,  §635.  It  seems  to 
us  that  the  phrase,  *as  upon  execution,'  plainly  shows 
a  legislative  intention  that  the  law  regulating  sales 
on  execution  should  apply  to,  and  in  all  respects  gov- 
ern, sales  under  a  decree  of  foreclosure." 

The  statute  did  not  require  that  the  advertisement 
should  specify  that  the  rents  and  profits  should  be 
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first  offered,  but  the  court  held  that  under  the  law,  it 
was  the  oflScial  duty  of  the  sheriff  to  first  offer  the 
rents  and  profits  for  sale  and  that  it  was  unnecessary 
for  him  to  advertise  in  effect  that  he  would  perform 
his  official  duly.  That  is  to  say,  in  a  notice  of  sale  of 
real  property  on  a  foreclosure  decree  under  Section 
635,  page  176,  of  the  Indiana  statute  and  without  any 
specific  mention  of  that  fact  in  the  notice,  the  words 
'*as  upon  execution,''  in  that  section  shall  be  con- 
strued to  mean  that  the  rents  and  profits  for  seven 
years  shall  be  first  offered  for  sale  as  provided  for 
on  page  140,  Section  463  of  the  statute,  which  per- 
tains to  the  sale  of  property  on  a  plain  execution. 
Appellant  relies  upon  Davis  v.  Magnes,  58  Or.  69  (113 
Pac.  1),  where  it  is  said: 

**An   execution   sale  without  proper  notice  ia  in 
any  event  a  mere  irregularity,  and  such  sale  cannot 
:  be  attacked  collaterally :  Freeman,  Executions,  §  286, 

i  and  cases  there  cited.'' 

i  That  case  grew  out  of  the  sale  of  real  property 

t^  and  with  all  the  parties  before  the  court  the  sale  was 

confirmed    without    objection.     The    opinion    further 

says : 

If  **If  the  order  had  been  taken  without  the  appear- 

ance of  the  execution  defendant  in  court,  a  different 
H  question  might  have  arisen." 

'^  Under  the  statute,  many  irregularities  in  the  sale 

^  of  real  property  are  cured  when  the  sale  is  confirmed, 

but  there  is  no  confirmation  of  the  sale  of  personal 
property.  It  is  true  that  Section  286  of  Freeman  on 
Executions,  cited  in  Davis  v.  Magnes,  says : 

*'That  the  statutes  requiring  notice  of  the  sale  to 

i^  be  given  are  directory  merely,  and  that  the  failure  to 

s^-  give  such  notice  cannot  avoid  the  sale  against  any 

j(  purchaser  not  himself  in  fault.     This  rule  has  been 

applied  in  cases  where  the  purchaser  was  aware  of 
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the  deficiency  of  the  notice,  and  seems  to  be  applicable 
in  all  cases  in  which  the  absence  of  the  notice  was  not 
occasioned  by  some  fraud  or  collusion  of  which  the 
purchaser  had  knowledge,  or  in  which  he  partici- 
pated." 

Apparently  the  same  rule  is  stated  in  Corpus  Juris, 
Volume  23,  Section  599.  We  have  examined  the  large 
number  of  authorities  cited  under  each  of  those  sec- 
tions. Many  of  them  are  founded  upon  other  and  dif- 
ferent statutes  and  neither  of  them  is  like  the  instant 
case  upon  either  fact  or  principle.  Whatever  may  be 
the  rule  under  other  statutes,  it  has  been  the  uniform 
practice  in  this  state  since  Section  237,  Or.  L.,  was 
enacted,  that  notice  of  sale  of  personal  property  on 
execution  should  be  given  by  posting  written  or 
printed  notices  of  the  time  and  place  of  sale  in  three 
public  places  in  the  county  not  less  than  ten  days  suc- 
cessively. To  now  hold  that  such  a  sale  of  personal 
property  could  be  made  by  publication  in  a  newspaper 
would  overthrow  a  continuous  practice  of  fifty  years 
and  in  legal  effect  nullify  the  plain  provisions  of  the 
statute.  It  is  true  that  the  notice  of  sale  was  pub- 
lished in  a  newspaper  and  as  provided  in  the  ordi- 
nance, but  any  authority  of  the  city  to  sell  the  mare 
must  be  found  in  Section  16  of  the  charter  which  says 
that  after  an  animal  is  impounded,  the  city  ^*may  sell 
the  same  when  forfeited  as  provided  by  law  for  execu- 
tion sales  of  personal  property."  This  means  that 
the  notice  of  sale  should  have  been  given  in  the  man- 
ner specified  in  Section  237,  Or.  L.  The  answer  of 
the  defendant  was  a  general  denial,  under  which  the 
only  issues  of  fact  were  the  ownership  of  the  mare, 
its  value  which  was  stipulated  at  the  trial,  and  the 
damages,  if  any,  for  its  unlawful  detention.  Judg- 
ment is  affirmed.        Affirmed.    Beheabino  Denied. 

Bean,  J.,  dissenting. 
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LOGAN  V.   SPAULDING  LOGGING  CO. 

(190  Pac   349.) 

KavigaUa  W&tenh~''Navlgal>l6  Stream"— Logs  and  Logging. 

1.  A  stream  which  at  certain  periods  of  the  year  it  is  practi* 
cable  to  use  in  its  natural  state  for  the  purpose  of  floating  timber 
products  is  a  navigable  stream  for  such  purpose. 

Eminent  Domain — '*Taklng  of  Property" — ^Bipailan  Proprietor. 

2.  Interference  by  logging  company  with  natural  flow  of  a 
stream,  in  so  far  as  it  injures  a  riparian  proprietor,  or  interferes 
with  his  right  to  the  use  of  a  stream,  is  a  "taking"  pro  ianto  of  his 
property,  governed  by  Article  XI,  Section  4  of  the  Constitution, 
prohibiting  such  taking  without  compensation  first  made  or  secured. 

Na^lgabla  Watani — Splash-dams — ^Blpariaa  Owners. 

3.  In  so  far  as  the  use  of  splash-dams  does  not  work  injury  to 
the  rights  of  riparian  owners,  their  use  is  proper. 

From  Polk:  Habby  H.  Belt,  Judge. 

In  Banc. 

This  is  a  suit  to  declare  null  and  void  an  order  of 
the  Public  Service  Commission  granting  to  the  de- 
fendant, The  Charles  K.  Spaulding  Logging  Com- 
pany, a  franchise  for  the  improvement  and  use  of 
the  Luckiamute  River  for  floating  logs  and  other 
forest  products  thereon,  and  to  restrain  the  defend- 
ant logging  company  from  increasing  or  decreasing 
the  natural  flow  of  the  water  in  the  river,  or  in  any 
manner    interfering    with    plaintiff's    property    or 

2.  Liability  of  one  using  stream  to  float  timber  for  resulting 
injuries  to  riparian  proprietor,  see  notes  in  IQ  Ann.  Oas.  235;  Ann. 
Cas.  1918 A,  732;  40  Am.  St.  Bep.  438;  82  Am.  St.  Bep.  265;  90 
Am.  St.  Bep.  819,  829;  103  Am.  St.  Bep.  525. 

On  relative  rights  and  duties  between  those  maintaining  dam 
in  floatable  stream  and  those  using  stream  for  floating  logs  and 
timber  therein,  see  note  in  22  L.  B.  A.  (N.  S.)  545. 

On  right  of  riparian  owner  for  compensation  for  damages  to  his 
property,  by  construction,  under  legislative  authority,  of  dams  or 
booms  for  floating  or  storing  logs,  see  note  in  22  L.  B.  A.  (N.  S.) 
641. 
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water  rights.  A  demurrer  to  the  complaint  was  filed 
by  the  Public  Service  Commission,  which  being  sus- 
tained by  the  trial  court,  the  suit  proceeded  as  be- 
tween plaintiff  and  the  defendant  logging  company, 
which  will  hereafter  be  referred  to  in  the  opinion  as 
the  defendant.  A  trial  was  had,  resulting  in  a  de- 
cree enjoining  the  defendant  ''from  increasing,  de- 
creasing, altering,  changing,  or  otherwise  interfering 
with  the  natural  flow  of  the  Luckiamute  River  above 
the  mill-dam  of  the  plaintiff,  J.  P.  Logan.'*  The 
facts,  so  far  as  essential  to  the  discussion,  are  stated 
in  the  opinion.  Modified.    Beheabinq  Denied. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Winter  <&  Maguire,  with  an  oral  argument 
by  Mr.  J.  P.  Winter. 

For  respondent  there  was  a  brief  over  the  name 
of  Messrs.  McFadden  &  Clarke,  with  an  oral  argu- 
ment by  Mr.  Arthur  Clarke. 

BENSON,  J.— For  fifty  years  the  plaintiff  and  his 
predecessors  in  interest  have  been  the  owners  of  a 
tract  of  land  through  which  the  Luckiamute  River 
flows,  and  upon  which,  during  all  of  that  time,  there 
has  been  maintained  and  operated  a  grist-mill,  for 
which  the  power  is  obtained  by  a  dam  across  the 
river,  using  the  waters  of  the  stream,  by  means  of 
turbine  wheels,  to  drive  the  machinery  of  the  milL 
For  twenty  years  past  the  stream  has  been  used  also 
by  the  defendant  and  others  for  floating  logs  and 
other  forest  products.  In  this  connection  the  de- 
fendant maintains  two  dams  across  the  river,  one  be- 
ing about  twelve  miles  above  the  grist-mill  and  the 
other  about  sixteen  miles  above  the  same.  The  up- 
per one  of  these  dams  has  not  been  used  by  the 
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defendant  for  about  ten  years.  The  lower  one, 
which  is  about  thirty  feet  high,  is  used  for  the  pur- 
pose of  accumulating  water  for  the  storage  of  logs 
and  for  sluicing  logs  down  the  river.  It  has  two 
sluice-gates,  each  about  sixteen  feet  wide  and  four- 
teen feet  deep.  The  supply  of  water  accumulated  by 
this  dam  is  sufficient  for  the  storage  of  about  ten 
million  feet  of  logs.  During  the  summer  and  fall 
the  storage  pond  is  filled  with  water  and  the  logs 
deposited  therein.  During  the  winter  the  sluice- 
gates are  raised,  thereby  releasing  the  stored  logs 
and,  with  them,  the  additional  water,  thereby  rais- 
ing the  water  in  the  bed  of  the  stream  about  six  feet, 
which  accomplishes  the  desired  floating  of  the  logs. 
After  the  gates  are  thus  opened,  it  requires  about 
four  hours  for  the  increased  flow  and  its  burden  of 
logs  to  reach  the  mill-dam,  and  about  the  same  length 
of  time  to  pass  the  mill.  During  this  passage  the 
increased  volume  of  water  in  the  stream  ''drowns" 
the  water-wheels,  and  the  plaintiff's  mill  is  compelled 
to  suspend  operation  until  the  drive  is  concluded. 
During  the  periods  when  the  storage  pond  at  the  dam 
is  filling  the  supply  of  water  is  cut  off  from  the  grist- 
mill for  several  hours,  at  a  time,  at  which  times  the 
milling  operations  must  be  suspended.  In  1905  the 
plaintiff  began  suit  to  enjoin  the  defendant's  sluicing 
operations,  but  before  a  trial  was  had  the  parties 
entered  into  a  contract  whereby  the  defendant  paid 
to  plaintiff  certain  sums  as  compensation  for  past 
damage,  and  agreed  to  make  stipulated  payments  in 
the  future.  This  agreement  was  to  be  in  force  for 
five  years,  and  expired  on  December  20,  1912,  but 
was  extended  by  parol  agreement  for  two  years 
longer.  Thereafter  the  plaintiff  declined  to  negotiate 
further,  and  insisted  that  sluicing  should  cease. 
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In  1917,  the  legislature  passed  the  act  set  out  in 
General  Laws  of  Oregon  for  1917,  at  Chapter  128 
thereof,  and  shortly  thereafter  the  defendant  made 
application  thereunder  to  the  Public  Service  Commis- 
sion, for  a  franchise  **to  raft,  drive,  float,  boom,  sort 
and  hold  logs,  lumber,  or  other  timber  products  in  the 
Luckiamute  River  in  Polk  and  Benton  Counties 
within  the  State  of  Oregon/*  Thereafter,  on  March 
29,  1918,  the  Public  Service  Commission  made  an  or- 
der granting  the  franchise  and  formulated  rules  and 
regulations  for  defendant's  conduct  thereunder, 
whereby,  inter  alia,  the  defendant  is  limited  to  ''not 
more  than  three  floods  or  splashes  daily,  at  stated 
times,  to  be  fixed  and  determined  by  the  applicant,'* 
etc.  The  use  of  splash-dams  is  also  limited  to  the 
period  between  the  first  day  of  November  and  the 
first  day  of  May  of  each  year.  Thereupon  plaintiff 
commenced  this  suit.  It  is  plaintiff's  contention  that 
the  Act  of  1917,  Chapter  128,  is  in  violation  of  Sec- 
tion 4  of  Article  XI  of  the  Constitution  of  Oregon, 
which  reads  as  follows: 

* '  No  person 's  property  shall  be  taken  by  any  corpo- 
ration, under  authority  of  law,  without  compensation 
being  first  made  or  secured  in  such  manner  as  may  be 
prescribed  by  law. ' ' 

Plaintiff's  attack  upon  the  validity  of  the  statute 
is  directed  to  the  provisions  therein  which  permit  the 
use  of  splash-dams  and  the  entrance  of  loggers  upon 
riparian  lands  for  the  purposes  of  reclaiming 
stranded  logs,  etc.,  without  providing  for  the  prior 
assessment  and  tender  of  compensation  to  the  owner 
therefor. 

The  defendant  concedes,  of  course,  that  neither  the 
state  nor  the  defendant  as  its  agent,  has  the  right  to 
take  private  property,  even  for  a  public  use,  without 
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compensation  being  first  made  or  secured,  but  it  very 
earnestly  maintains  that  increasing  or  decreasing  the 
natural  flow  of  the  water  in  the  stream,  and  going 
upon  the  riparian  owner's  private  lands  for  reclaim- 
ing stranded  logs,  or  aiding  with  their  peaveys  the 
passage  of  the  logs  in  the  stream,  do  not  constitute  a 
taking  of  property. 

1.  There  is  no  question  but  that  the  Luckiamute 
Eiver  is  a  navigable  stream  for  the  purpose  of  floating 
timber  products,  not  by  virtue  of  the  declaration  of 
that  fact  in  the  act  of  1917,  but  by  reason  of  the  fact 
that  at  certain  periods  of  each  year  it  is  practicable 
to  use  it,  in  its  natural  stage,  for  such  purposes:  1 
Famham,  Waters,  §  24;  Kamm  v.  Normand,  50  Or. 
9  (91  Pac.  448,  126  Am.  St.  Eep.  698,  11  A.  L.  E. 
(N.  S.)  290).  In  the  case  last  cited  Mr.  Chief  Justice 
Bean  discusses  nearly  every  question  which  might  con- 
ceivably arise  in  a  controversy  like  the  one  at  bar.  In 
discussing  the  elements  which  are  requisite  to  estab- 
lish the  navigability  of  a  stream  for  floating  logs,  he 
uses  this  language : 

*  *  But  a  stream  which  is  not  such  a  highway  cannot  be 
made  one  by  the  use  of  dams  or  other  artificial  means, 
without  first  acquiring  the  rights  of  riparian  proprie- 
tors :  1  Famham,  Waters,  §  139.  Nor  can  a  stream, 
navigable  in  its  natural  condition  at  certain  stages  of 
the  water,  be  made  so  at  other  times  by  artificial  means, 
such  as  flooding  and  the  like.  No  one  has  a  right  to 
store  water,  and  then  suddenly  release  the  accumula- 
tion, and  thus  increase  the  natural  volume  of  the 
stream,  and  overflow,  injure  or  wash  the  adjoining 
banks,  or  otherwise  interfere  with  the  rights  of  ripa- 
rian owners.  The  riparian  proprietor  is  entitled  to  the 
enjoyment  of  the  natural  flow  of  the  stream  with  no 
burden  or  hindrance  imposed  by  artificial  means. 
(Citing  a  number  of  cases.) 

**Dams,  dikes,  embankments  and  the  like  may  be  con- 
structed in  or  along  floatable  streams  to  facilitate  their 
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use  (Union  Power  Co.  v.  Lichty,  42  Or.  563  (71  Pac 
1044),  but  not  to  the  extent  of  injuring  the  riparian 
proprietors  by  retarding  the  flow  of  the  water  or  send- 
ing it  down  in  increased  volumes  to  his  injury  or  at 
times  when  the  stream  would  not  otherwise  be  naviga- 
ble. And  this  rule  is  not  changed  by  the  fact  that  a 
stream  cannot  be  successfully  used  for  logging  pur- 
poses without  such  artificial  aids  to  navigation  on  the 
ground  of  necessity.'* 

2.  It  will  be  observed  that  the  doctrine  thus  an- 
nounced clearly  asserts  that  interference  with  the 
natural  flow  of  the  stream,  in  so  far  as  it  injures  the 
riparian  proprietor,  or  interferes  with  his  enjoyment 
of  his  right  to  the  use  of  the  stream,  is  a  taking  pro 
tanto  of  his  property,  which  is  governed  by  the  con- 
stitutional provision  above  quoted.  This  statement 
of  the  law  has  been  reaffirmed  by  this  court  in  Trullin- 
ger  v.  Howe,  33  Or.  219  (97  Pac.  548,  99  Pac.  880,  22 
L.  R.  A.  (N.  S.)  545),  and  Flinn  v.  Vaughn,  55  Or.  372 
(106  Pac.  642),  and  must  be  taken  as  the  settled  law  in 
this  state,  regardless  of  what  may  have  been  the  hold- 
ing in  some  other  jurisdiction. 

3.  It  should  be  observed,  however,  that  the  prior 
holdings  of  this  court  expressly  limit  the  inhibition 
upon  the  use  of  splash-dams  to  such  a  use  as  works  an 
injury  to  the  rights  of  the  riparian  owner,  and  this 
limitation  we  think  is  a  proper  and  just  one.  The  de- 
cree of  the  lower  court  is  an  absolute  restraint  upon 
any  increase  or  decrease  of  the  natural  flow  of  the 
stream,  and  it  should  be  modified  so  as  to  enjoin  any 
such  increase  or  diminution  of  the  natural  flow  of  the 
stream  to  the  injury  of  the  plaintiff,  and  a  decree  will 
be  entered  here  to  that  effect ;  neither  party  to  recover 
costs  in  this  court. 

Modified.     Decree  Entered.    Beheabing  Denied. 

Burnett  and  Harris^  JJ.,  not  sitting. 
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PREFACE. 


It  is  not  the  purpose  of  these  rules  to  redeclare 
statutory  requirements.  Litigants  must  consult  the 
statutes  and  follow  the  procedure  prescribed  by  the  leg- 
islature ;  and  although  it  is  not  the  ofiBice  of  the  follow- 
ing body  of  rules  to  teach  litigants  how  to  appeal  to 
the  Supreme  Court  it  may  nevertheless  aid  in  arriving 
at  a  proper  understanding  of  the  rules  promulgated  by 
the  court  if  attention  is  directed  to  some  of  the  statu- 
tory requirements. 

An  appeal  is  heard  upon  the  record  made  in  the  trial 
court.  In  the  language  of  Section  556,  Or.  L.,  a  judg- 
ment in  an  action  at  law  is  reviewed  * '  upon  the  tran- 
script/* and  an  appeal  from  a  decree  in  a  suit  in  equity 
is  tried  upon  * '  the  transcript  and  evidence  accompany- 
ing it.  *  *  The  term  *  *  transcript '  *  was  originally  used  in 
its  literal  sense,  when  the  code  was  adopted  in  1862, 
for  the  word  was  then  employed  to  mean  a  copy  of  the 
entire  judgment-roll.  While  the  term  **  transcript  *'  is 
retained  in  the  code  it  does  not  now  always  mean  the 
same  thing  as  it  did  at  first,  for  now  the  originals  of 
pleadings  and  bills  of  exceptions,  instead  of  copies 
thereof,  may  be  filed  and  when  thus  brought  into  this 
court  they  *  *  shall  be  a  part  of  the  transcript.  *  *  In  ac- 
tions at  law  the  statutory  provision  always  has  been 
that  the  only  means  by  which  the  evidence  can  be 
brought  into  this  court  is  a  bill  of  exceptions,  and  that 
is  part  of  the  judgment-roll  (Or.  L.,  Section  208) ;  and 
hence  whatever  evidence  is  stated  in  the  bill  of  excep- 
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tions  necessarily  appeared  in  a  transcript  or  copy  of 
the  judgment-roll.  The  original  bill  of  exceptions,  in- 
stead of  a  copy,  is  now  sent  to  the  Supreme  Court. 
The  evidence  in  a  suit  in  equity  is  delivered  to  the  ap- 
pellant and  such  evidence  is  filed  with  and  *' shall  be 
deemed  a  part  of  the  transcript  or  abstract.'* 

Turning  now  to  Section  554,  Or.  L.,  it  will  be  seen 
that  the  appellant  must  file  * '  a  transcript  or  such  an  ab- 
stract as  the  law  or  the  rules  of  the  appellate  court  may 
require,  of  so  much  of  the  record  as  may  be  necessary 
to  intelligibly  present  the  question  to  be  decided  by  the 
appellate  tribunal,  together  with  a  copy  of  the  judg- 
ment or  decree  appealed  from,  the  notice  of  appeal  and 
proof  of  service  thereof,  and  of  the  undertaking  on  ap- 
peal.'' Formerly  in  civil  cases  an  appellant  was  re- 
quired to  file  a  certified  copy  of  the  entire  judgment 
roll ;  but  now  the  appellant  is  required  to  furnish  only 
such  part  of  the  judgment-roll  as  is  necessary  intelligi- 
bly to  present  the  question  to  be  decided.  At  first  the 
copy  of  the  judgment-roll  was  certified  by  the  clerk, 
while  the  statute  now  permits  the  court  to  make  rules 
allowing  printed  abstracts.  However,  in  actions  and 
in  suits  there  must  be  a  certified  copy  of  the  judgment 
or  decree  appealed  from,  the  notice  of  appeal  and  proof 
of  service  thereof,  and  of  the  undertaking  on  appeal. 
In  this  connection  it  is  proper  to  call  attention  to  Sec- 
tion 554-1,  Or.  L.,  where  it  is  provided  that  **when  an 
appeal  is  perfected  the  original  pleadings  and  the  origi- 
nal bill  of  exceptions  shall  be  sent  by  the  clerk,  or  other 
proper  officer  of  the  trial  court,  to  the  clerk  of  the  Su- 
preme Court  or  appellate  court,  and  shall  be  a  part  of 
the  transcript  in  the  Supreme  Court  or  appellate 
court  so  long  as  it  may  be  needed  there  •  *  ." 
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In  brief,  upon  the  appeal  being  perfected  in  civil 
cases,  the  appellant  must : 

1.  File  a  certified  copy  of  the  judgment  or  decree  appealed  from, 
the  notice  of  appeal  and  proof  of  service  thereof,  and  of  the  under- 
taking on  appeaL    This  is  jurisdictional  and  hence  indispensable; 

3.  f^e  "a  transcript  or  such  an  abstract  as  the  law  or  tho  rules 
of  the  appellate  court  maj  require."  Bule  No.  6  provides  for  a 
printed  abstract  end  its  contents; 

(a)  If  the  appeal  is  from  a  judgment  in  an  action  at  law, 
then  Section  554-1,  Or.  L.,  avoids  the  necessity  of  a  copy  of  the 
bill  of  exceptions  by  requiring  the  original  bill  of  exceptions 
to  be  sent  to  the  Supreme  Court. 

(b)  If  the  appeal  is  from  a  decree  in  a  suit  in  equity,  the 
evidence  heard  in  the  trial  court  is  filed  in  the  Supreme  Court 
and  "deemed  a  part  of  the  transcript  or  abstract." 

When  an  appeal  is  taken  from  a  judgment  in  a  crim- 
inal action,  Section  1621,  Or.  L.,  requires  a  **  certified 
copy  of  the  notice  of  appeal,  certificate  of  cause,  if  any, 
and  judgment-roll  *  *  "  to  be  transmitted  to  the  clerk 
of  the  Supreme  Court.  Section  1582,  Or.  L.,  provides 
for  a  judgment-roll  in  criminal  actions,  and,  as  in  civil 
actions,  the  judgment-roll  includes  a  bill  of  exceptions 
if  there  be  one;  and  hence  Section  1621,  Or.  L.,  must 
be  read  in  connection  with  Section  554-1,  Oregon  Laws. 


RULES 

OF  THE 

SUPREME  COURT 

OF 

OREGON. 


EuLB  1.  In  civil  cases  the  copy  of  the  judgment  or 
decree  appealed  from,  notice  of  appeal  and  proof  of 
service  thereof,  and  undertaking  on  appeal  shall  be 
prefaced  by  a  page  stating  the  title  of  the  court,  and 
cause,  and  names  of  the  judge  and  attorneys. 

Rule  2.  If  the  appeal  is  from  a  decree  the  original 
testimony,  depositions  and  other  papers  containing  the 
evidence  heard  or  offered  on  the  trial  shall  be  certified 
by  the  clerk  of  the  court  below.  This  rule  shall  be  read 
and  applied  in  connection  with  Section  838,  Or.  L.,  as 
construed  in  Sanborn  v.  Fitzpatrick,  51  Or.  457,  460,  91 
Pac.  540. 

EuLE  3.  Every  transcript  shall  be  on  legal-cap  size 
paper,  and  typewritten  on  one  side  only,  or  printed  on 
both  sides,  and  in  criminal  cases,  when  no  printed  ab- 
stract is  filed,  shall  be  chronologically  arranged,  and 
prefaced  with  an  index  specifying  the  first  page  of  each 
separate  paper,  order  or  proceeding,  and  shall  be  made 
in  substantially  the  following  form: 

State  of  Oregon,  Eespondent,^ 
V.  I 

John  Doe,  Appellant.  j 

Appeal  from  the  Circuit  Court  of  County; 

Honorable ,  Judge. 

(742) 
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A.  B.,  Attorney  for  Eespondent. 

C.  D.,  Attorney  for  Appellant. 

Be  it  remembered,  that  on  the  days  of , 

192 — ,  the  grand  jury  of  the  county  of presented 

an  indictment  against  the  defendant,  charging 

with  the  crime  of  (or  if  the  sufficiency  of  the  in- 


dictment is  questioned,  set  it  out  in  full),  committed 

on  the day  of ,  192 — ,  the  defendant  being 

arraigned  (set  forth  the  motion,  demurrer  or  plea  in 
concise  form). 

And  the  court  on  the day  of ,  192 — ,  (set 

forth  the  ruling  of  the  court  on  the  demurrer,  motion 
or  plea). 

And  on  the day  of ,  192 — ,  the  defendant 

was  tried,  and  the  jury  found guilty,  whereupon 

the  court,  on  the day  of ,  192 — ,  sentenced 

to  (set  forth  the  sentence  in  brief),  from  which 

judgment  the  defendant  on  this  day  of  , 

192 — ,  filed  a  notice  of  appeal. 

EuLE  4.  In  criminal  causes  the  appellant  shall  set 
out  in  full,  in  his  first  brief,  the  errors  alleged. 

Rule  5.  Transcripts  and  testimony  must  be  paged 
by  numbering  the  leaves  consecutively  on  the  bottom 
of  the  leaf  near  the  left  comer,  and  the  name  of  the 
paper  or  witness  must  be  written  thereon  on  the  left 
margin  near  the  bottom  thereof.  The  testimony  must 
be  preceded  by  an  index  in  which  shall  be  noted  the 
first  page  of  the  testimony  of  each  witness.  All  ex- 
hibits must  also  be  indexed,  giving  the  page  of  the  rec- 
ord where  offered  in  evidence.  The  exhibits  referred 
to  in  a  bill  of  exceptions  must  be  attached  thereto  un- 
less, on  account  of  their  bulk  or  other  reason,  it  shall 
be  impracticable  in  the  judgment  of  the  trial  judge; 
but  in  such  case  they  shall  be  identified  by  his  certifi- 
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cate.  No  transcript  shall  be  filed  by  the  clerk  unless 
prepared  in  compliance  with  the  foregoing  rules,  except 
by  special  order  of  the  court  or  one  of  the  justices 
thereof.  The  bill  of  exceptions  and  original  pleadings 
will  be  returned  to  the  Circuit  Court  by  the  clerk  of 
this  court  on  the  demand  of  either  party  at  any  time 
after  the  mandate  is  issued.     (Section  554-1,  Or.  L.) 

Bulb  6.  Within  twenty  days  after  the  transcript  is 
filed  in  a  civil  case  the  appellant  shall  serve  upon  the 
attorney  for  each  respondent  a  printed  abstract,  pre- 
pared as  hereinafter  provided,  containing  a  copy  of  so 
much  of  the  record,  as  may  be  necessary  to  a  full  un- 
derstanding of  the  questions  presented  for  decision, 
and  within  five  days  after  service  of  the  abstract  the 
appellant  shall  file  with  the  clerk  of  this  court  sixteen 
copies  thereof,  accompanied  with  proof  of  such  service. 
In  case  of  cross-appeals,  the  party  first  giving  notice  of 
appeal  shall  be  considered  the  appellant  under  this 
rule.  In  criminal  cases,  a  printed  abstract  may  be 
served  and  filed,  or  not,  as  the  appellant  may  elect. 
No  case  shall  be  docketed  for  hearing  unless  this  and 
other  rules  are  complied  with,  except  by  order  of  the 
court. 

Providing  that  in  all  appeals  under  Section  5745, 
Oregon  Laws,  it  shall  be  sufficient  to  serve  the  printed 
abstract  upon  those  parties  only  who  have  appeared 
and  filed  written  exceptions  *'to  such  findings  and 
order  of  determination,  or  any  part  or  parts  thereof 
and  those  whose  rights  have  been  adjudicated  upon 
such  exceptions,  or  the  respective  attorneys  for  such 
parties,  in  addition  thereto,  the  appellant  shall  also 
serve  twenty  copies  of  such  printed  abstract  on  the 
county  clerk  of  the  coimty  in  which  such  court  proceed- 
ings are  had,  which  copies  shall  be  for  the  sole  use  and 
benefit  of  parties  to  the  proceedings  who  did  not  file 
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such  exceptions  and  shall  be  delivered  to  them  on  re- 
quest. 

EuiiB  7.  If  the  respondent  shall  deem  the  appel- 
lant 's  abstract  imperfect  or  unfair,  he  may,  within  ten 
days  after  receiving  a  copy  thereof,  deliver  to  the 
appellant  ^s  counsel  one,  and  to  the  clerk  of  this  court, 
with  proof  of  service  upon  appellant,  sixteen  printed 
copies  of  such  further  or  additional  abstract  as  he  shall 
deem  necessary  to  a  full  understanding  of  the  questions 
involved  in  the  appeal. 

Rule  8.  "Within  twenty  days  after  the  service  of  the 
abstract,  as  required  by  Rule  6,  and  within  the  same 
period  after  the  transcript  is  filed  in  criminal  cases,  if 
no  abstract  is  served,  the  appellant  shall  serve  upon  the 
attorney  for  each  of  the  respondents  one  copy  of  his 
brief.  Within  twenty  days  thereafter  the  respondent 
shall  serve  upon  the  attorney  for  each  appellant  one 
copy  of  his  brief  and  within  ten  days  thereafter  the 
appellant  shall  serve  upon  the  attorney  for  each  re- 
spondent a  copy  of  such  reply  brief  as  he  may  desire. 
In  all  cases  sixteen  copies  of  each  brief  shall  be  filed 
with  the  clerk  within  five  days  after  service  thereof, 
accompanied  by  proof  of  such  service.  A  failure  by 
appellant  to  comply  with  this  rule  within  the  time  re- 
quired, or  such  modification  thereof  as  may  be  made, 
shall  be  considered  a  cause  for  aflSrmance  or  dismissal 
of  the  appeal  and  a  failure  of  respondent  as  a  waiver 
of  the  right  to  be  heard.  In  all  cases  whether  at  law 
or  in  equity  the  appellant  must  file  the  first  brief  and 
shall  be  entitled  to  open  and  close-  the  argument. 

Rule  9.  All  abstracts  and  briefs  shall  be  printed 
upon  unruled  white  paper  preferably  antique  ledger  or 
similar  paper,  either  from  eleven-point  or  twelve-point 
type,  leaded  with  two-point  or  three-point  leads.    The 
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size  of  the  page  must  be  trinuned  to  six  and  one- 
quarter  by  nine  and  one-half  inches,  and  the  printed 
page  shall  be  twenty-two  by  thirty-nine  ems,  pica,  ex- 
clusive of  folio  at  head  of  page ;  the  outer,  top  and 
bottom  blank  margins  of  each  page  to  be  one  and  one- 
half  inches  wide.  The  cover,  or  the  first  page,  if  no 
cover  is  used,  shall  set  forth  the  title  of  the  case,  desig- 
nating the  appellant  and  respondent,  the  court  from 
which  the  appeal  is  taken,  the  name  of  the  judge  wlio 
presided,  and  of  counsel  for  the  respective  parties,  and 
the  party  in  whose  behalf  the  same  is  filed,  whether 
appellant  or  respondent.  The  cover  shall  have  suflS- 
cient  space  reserved  for  the  clerk's  filing  mark. 

Rule  10.  Every  brief  of  more  than  twenty  pages 
shall  contain  on  its  front  fly  leaves  a  subject  index  with 
page  references,  the  subject  index  to  be  supplemented 
by  a  list  of  all  cases  referred  to,  alphabetically  ar- 
ranged, together  with  references  to  pages  where  the 
cases  are  cited. 

The  printed  brief  shall  contain  a  general  statement 
of  so  much  of  the  facts  as  shall  be  material  and  rele- 
vant to  the  questions  raised  by  the  appeal.  The  brief 
shall  also  state,  separately  from  the  argument,  the 
several  propositions  of  law  claimed  to  be  involved  in 
the  case  and  the  authorities  relied  upon  for  the  support 
of  the  same.  The  points  and  authorities  must  be  first 
distinctly  stated  and  the  argument  set  forth  supple- 
mentary thereto.  When  an  authority  cited  is  an  adju- 
dicated case,  the  names  of  the  parties,  the  volume  in 
which  reported,  and  the  particular  page  or  pages  con- 
taining the  matter  to  which  it  is  desired  to  call  the  at- 
tention of  the  court  must  be  set  out.  When  reference 
is  made  to  a  text-book,  the  number  or  date  of  the  edi- 
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tion  should  be  stated,  with  the  number  of  the  volume, 
section  and  page. 

Either  in  the  statement  of  facts  or  in  the  argument 
the  briefs  shall  clearly  point  out  the  evidence  relied 
upon  by  appropriate  reference  to  the  page  or  pages  of 
the  record  where  found  and  to  any  material  exhibit. 

The  brief  shall  avoid  unnecessary  repetition  either 
of  facts  or  of  argument. 

Arguments  by  amid  curiae  shall  be  by  printed 
briefs  only. 

Rule  11.  The  printed  abstract  of  the  record  must 
be  accompanied  by  a  complete  index  of  its  contents, 
and  shall  be  made  substantially  in  the  following  form : 

In   the    Supreme    Court   of   the   State   of   Oregon, 

Term,  192—. 

John  Dob,  Appellant  (or  Respondent),     ^      ' 

V.  I 

RiCHABD  Rob,  Respondent  (or  Appellant). j 

appellant's  abstbagt  of  begobd. 
Appeal  from  the  judgment  of  the  Circuit  Court 
for County ;  Hon. ,  Judge. 

A.  B.,  Attorney  for  Appellant. 

C.  D.,  Attorney  for  Respondent. 

On  the day  of ,  192—,  the  plaintiff  filed  in 

the  Circuit  Court  for County  a 

COMPLAINT, 

Stating  his  cause  of  action  (or  suit)  as  follows:  (Set 
out  all  of  the  complaint  necessary  to  an  understanding 
of  the  questions  to  be  presented  to  this  court,  and  no 
more.  In  setting  out  exhibits,  omit  all  merely  formal 
irrelevant  parts;  as,  for  example,  if  the  exhibit  be  a 
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deed  or  mortgage,  and  no  question  is  raised  as  to  the 
acknowledgment,  omit  the  acknowledgment.  When  the 
defendant  has  appeared,  it  is  useless  to  encumber  the 
abstract  with  the  summons,  or  the  return  of  the  officer. 
Append  to  the  abstract  of  each  paper  a  reference  to 
the  page  of  the  transcript  on  which  it  will  be  found.) 
On  the day  of ,  192 — ^  the  defendant  filed  a 

DEMUBBEB 

To  the  said  complaint,  setting  up  the  following 
grounds:  (State  only  the  grounds  of  demurrer,  omit- 
ting the  formal  parts.  If  the  pleading  was  a  motion, 
and  the  ruling  thereon  is  one  of  the  questions  to  be 
considered,  set  it  out  in  the  same  way,  and  continue.) 

And  on  the day  of ,  192 — ,  the  same  was 

submitted,  and  the  court  made  the  following  ruling 
thereon;  (Here  set  out  the  ruling.  In  every  instance, 
let  the  abstract  be  made  in  the  chronological  order  of 
the  events  in  the  case  and  each  ruling  appear  in  the 
proper  connection.  If  the  defendant  pleaded  over, 
and  thereby  waived  his  right  to  appeal  from  the  ruling, 
no  mention  of  it  should  be  made  in  the  abstract ;  and  if 
no  question  is  to  be  raised  on  the  appeal  growing  out  of 
the  rulings  of  the  court  upon  motions  or  demurrers,  no 
mention  should  be  made  of  them  in  the  abstract,  but  it 
should  continue.) 

And  on  the day  of ,  192 — ,  the  defendant 

filed  his 

ANSWEB 

As  follows:  (Here  set  out  so  much  of  the  answer  as 
may  be  necessary  to  explain  the  questions  raised  on 
the  appeal,  and  no  more,  omitting  all  formal  parts.  If 
motions  or  demurrers  were  interposed  to  this  pleading, 
proceed  as  directed  with  reference  to  the  complaint 
Frame  the  record  so  that  it  will  properly  present  all 
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questions  to  be  reviewed  and  raised  before  issue  was 
joined,  and  none  other.  When  the  abstract  shows 
issue  joined,  proceed.) 

On  the day  of ,  192 — ,  said  cause  was  tried 

by  a  jury  (or  the  court,  as  the  case  may  be). 

VEBDICT. 

On  the day  of j  192 — ,  the  jury  returned 

into  court  with  the  following  verdict:  (Set  out  the  ver- 
dict, if  necessary  to  a  perfect  understanding  of  the 
questions  presented;  if  not,  state  the  party  in  whose 
favor  rendered.  If  the  cause  was  tried  by  the  court, 
the  findings  should  be  set  out  in  like  manner.) 

And  on  the day  of ,  192 — ,  the  following 

JUDGMENT   (OB  DEGBEe) 

was  entered:  (Set  out  the  judgment  or  decree  appealed 
from,  or  so  much  thereof  as  may  be  necessary.) 

ASSIGNMENTS  OP  EBBOB. 

And  the  appellant  herein  says  there  is  manifest  error 
on  the  face  of  the  record  in  this :  (Here  assign  and  set 
out  briefly  and  concisely  the  errors  relied  upon  for  a 
reversal  or  modification  of  the  order,  judgment,  or  de- 
cree appealed  from.)* 

EuLE  12.  On  the  hearing  in  this  court,  no  questions 
will  be  examined  or  considered  at  the  instance  of  appel- 
lant, except  those  going  to  the  jurisdiction  of  the  court, 
or  when  the  pleading  does  not  state  facts  suflScient  to 
constitute  a  cause  of  action  or  defense,  or  those  arising 
upon  the  assignments  of  error  as  contained  in  the 


*  Note. — This  outline  is  presented  for  the  purpose  of  indicating 
the  character  of  the  abstract  contemplated  by  the  rule,  which  is  to 
be  substantially  complied  with.  Of  course,  no  form  can  be  laid 
down  applicable  to  cJl  cases.  The  rule  to  be  observed  in  abstract- 
ing the  ease  is,  preserve  everything  material  to  the  question  to  be 
decided,  and  omit  everything  else. 
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printed  abstract.  The  court  reserves  the  right  in  fur- 
therance of  justice  to  notice  on  its  own  initiative  a  plain 
error  of  law  apparent  on  the  face  of  the  record. 

Bulb  13.  When  for  any  reason  a  strict  compliance 
with  the  rules  relating  to  the  preparation  and  service 
of  abstracts  or  briefs  becomes  impossible  or  inconve- 
nienty  and  a  waiver  or  modification  thereof,  or  an  ex- 
tension or  shortening  of  the  time  is  desired  in  any 
case,  the  party  desiring  such  waiver  or  modification  or 
change  of  time,  may  at  any  time  before  he  is  in  default 
apply  to  any  justice  of  this  court  in  vacation,  or  to  the 
court  in  term  time,  for  an  order  directing  the  same. 
The  application  shall  be  made  in  writing,  and  shall  set 
out  the  particular  facts  relied  upon  by  the  applicant, 
and  shall  be  certified  by  counsel  as  being  true  and  made 
in  good  faith.  The  order,  if  made  by  the  court,  shall 
be  entered  in  the  journal,  and  if  by  one  of  the  justices, 
filed  with  the  clerk.  In  no  case  will  these  rules,  or  any 
of  them,  be  waived,  suspended  or  modified  npon  agree- 
ment of  counsel  only. 

EuLE  14.  The  clerk  shall  file  one  copy  of  each  ab- 
stract and  brief  in  his  office ;  he  shall  furnish  an  addi- 
tional copy  to  each  justice  of  the  court,  to  the  reporter, 
to  the  Supreme  Court  Library  and  to  the  Multnomah 
Law  Library. 

BuLE  15.  The  printed  abstract  provided  for  by 
these  rules  shall  be  deemed  and  considered  an  abstract 
within  the  meaning  of  the  code.     [Or.  L.,  §  554.] 

BuxB  16.  If,  without  reasonable  excuse,  the  appel- 
lant fails  or  neglects  to  serve  and  file  abstracts  or 
briefs  as  required  by  the  rules  of  this  court,  the  re- 
spondent may  have  the  judgment  or  decree  affirmed  on 
motion  and  notice ;  and  in  case  of  an  abandoned  appeal, 
the  opposite  party  may  have  the  judgment  or  decree 
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likewise  affirmed  on  motion  by  presenting  a  copy  of  the 
judgment  or  decree,  undertaking,  notice  of  appeal,  and 
proof  of  service  thereof. 

DOCKETING  CAUSES. 

BuiiE  17.  After  the  rules  in  regard  to  service  and 
filing  abstracts  and  briefs  have  been  complied  with,  the 
cause  shall  be  put  upon  the  trial  docket  in  its  proper 
order. 

Rule  18.  Civil  causes  on  the  trial  docket  will  be  set 
for  argument  as  near  as  convenient  in  the  order  of 
their  entry  of  which  the  clerk  will  notify  the  attorneys 
of  the  respective  parties.  On  the  application  of  either 
party  and  notice  to  the  other  the  court  will  direct  a 
cause  to  be  set  out  of  its  order  if  it  be  of  sufficient  im- 
portance in  the  judgment  of  the  court.  By  stipulation 
of  the  parties  any  case  either  civil  or  criminal  may  be 
submitted  at  any  time  on  printed  briefs  without  oral 
argument. 

Rule  19.  Unless  otherwise  ordered  prior  to  the  be- 
ginning of  the  argument,  not  more  than  two  hours  can 
be  employed  in  the  argument  of  the  case.  One  hour 
of  this  time  belongs  to  appellants  and  may  be  divided 
by  them  as  they  see  fit  between  the  opening  and  closing 
arguments.  The  remaining  hour  belongs  to  respond- 
ents. 

Rule  20.  When  the  briefs  are  filed  in  a  criminal 
case  or  the  time  for  filing  or  extension  thereof  has 
elapsed,  the  clerk  shall  set  the  same  for  hearing  unless 
otherwise  directed  by  the  court.  All  briefs  on  either 
side  of  a  criminal  case  must  be  served  upon  the  attor- 
ney general,  as  well  as  upon  the  attorney  for  the  ad- 
verse party,  and  proof  of  service  must  be  indorsed  on 
one  of  the  copies  filed  with  the  clerk. 
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withdbawino  papers. 

Rule  21.  No  paper  on  file  with  the  clerk  shall  he 
taken  from  the  courtroom  or  office  of  the  clerk,  except 
by  order  of  the  court  or  one  of  the  justices ;  provided, 
either  party  may  withdraw  the  transcript  of  the  record 
and  testimony  for  the  purpose  of  making  abstracts  or 
briefs  upon  giving  a  receipt  therefor  to  the  clerk,  and 
upon  such  withdrawal  may  retain  ^he  same  for  ten 
days. 

Rule  22.  All  motions,  including  petitions  for  re-, 
hearing,  must  be  submitted  without  oral  argument  un- 
less otherwise  ordered  by  the  court,  and  eight  copies 
thereof,  together  with  a  like  number  of  supporting 
typewritten  or  printed  briefs,  with  proof  of  service  on 
both  motion  and  briefs,  shall  be  filed  with  the  clerk; 
provided,  that  all  briefs  in  support  of  or  opposed  to 
motions  for  rehearing  shall  be  printed. 

Rule  23.  All  motions  and  papers  supplemental  or 
opposed  tliereto  must  be  filed  with  the  clerk  and  served 
on  the  opposite  party  or  his  attorney,  who,  within  ten 
days  from  such  service,  may  serve  and  file  an  answer- 
ing paper.  The  moving  party,  after  being  served  with 
an  answering  paper,  may,  within  five  days,  serve  and 
file  a  reply.  All  motions  must  be  filed  within  ten  days 
after  a  party  or  his  attorney  obtains  knowledge  of  an 
alleged  failure  of  the  adverse  party  or  his  attorney  to 
comply  with  the  requirements  of  the  statute  or  with  the 
rules  of  this  court,  and  unless  so  filed  all  defects,  except 
objections  to  the  jurisdiction  of  the  court,  will  be  taken 
as  waived  by  the  moving  party. 

Rule  24.  An  application  to  this  court  or  a  justice 
thereof  for  an  order  enlarging  the  time  in  which  to  file 
a  transcript  shall  be  accompanied  by  a  stipulation  of 
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the  respondent  consenting  thereto  or  by  proof  of  notice 
to  respondent  of  such  application  at  least  five  days 
before  the  saine  is  made ;  provided,  however,  that  when 
the  time  in  which  to  file  the  transcript  will  expire  by 
limitation  before  such  notice  can  be  given,  the  court  or 
a  justice  thereof  may  enlarge  the  same  suflSciently  to 
enable  the  required  notice  to  be  given. 

EuLB  25.  All  applications  for  rehearing  shall  be  by 
typewritten  or  printed  petition,  signed  by  counsel,  set- 
ting forth  without  argument  wherein  it  is  claimed  the 
court  has  erred,  and  shall  be  filed  within  twenty  days 
after  the  filing  of  the  opinion.  Counsel  may  accom- 
pany the  petition  with  a  printed  brief  of  the  authorities 
upon  which  they  rely  in  support  thereof,  but  no  oral  or 
typewritten  argument  will  be  heard  or  considered 
thereon.  It  will  not  be  necessary  for  the  adverse  party 
to  answer  such  petition  unless  requested  to  do  so  by 
the  court,  but  such  answer  must  be  printed.  No  dis- 
bursement will  be  allowed  in  favor  of  either  party  for 
a  petition  or  briefs  on  an  application  for  a  rehearing. 

EuLB  26.  The  filing  of  a  petition  for  a  rehearing 
shall  suspend  further  proceedings  under  the  decision 
until  the  petition  is  disposed  of,  unless  the  court  in 
term  time,  or  one  of  the  justices  in  vacation,  shall 
otherwise  order.     [39  Or.  525.] 

EuLB  27.  Within  twenty  days  from  the  time  an 
opinion  is  rendered  in  a  cause,  or  if  no  opinion  is 
handed  down,  then  within  twenty  days  from  the  giving 
of  a  decision,  the  party  entitled  to  costs  may  serve  on 
the  adverse  party  or  his  attorney,  or  if  neither  can  be 
found  in  the  county  where  the  cause  was  tried,  then 
upon  the  clerk  of  the  trial  court  thereof,  a  verified 
claim  of  the  costs  and  disbursements  demanded,  and 
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file  the  bill  therefor,  with  proof  of  service  indorsed 
thereon,  with  the  clerk  of  this  conrt. 

MANDATE. 

Bulb  28.  Upon  the  disposition  of  a  petition  for  re- 
hearing or  if  within  twenty  days  after  final  judgment 
or  decree  no  petition  shall  have  been  filed,  the  clerk 
shall,  as  a  matter  of  course,  unless  he  is  directed  by  the 
court  otherwise,  issue  and  forward  a  mandate  to  the 
clerk  below. 

COSTS. 

BuLE  29.  It  shall  be  the  duty  of  the  clerk  in  taxing 
costs  to  allow  the  prevailing  party  the  actual  cost  of 
printing  his  abstract  or  brief  (for  not  exceeding  forty 
copies).  But  he  shall  not  allow  exceeding  $1,25  a  page, 
including  cover,  unless  for  special  reasons  apparent  in 
the  record  it  shall  be  otherwise  ordered. 

Bulb  30.  Costs  and  disbursements  in  this  court 
will  be  taxed  by  the  clerk,  and  his  allowance  or  rejec- 
tion, and  all  objections  thereto,  shall  stand  as  the  de- 
termination by  the  court,  unless  the  party  affected 

No  cost  bill  need  be  filed  to  recover  the  filing^,  attorney  fee  and 
trial  fee:  Anderson  ▼.  Adams,  44  Or.  529. 

When  no  part  of  an  item  in  a  cost  biU  ia  proper,  it  will  be  dis- 
allowed without  an  objection  by  the  adverse  party:  Sommer  v,  Comp- 
ton,  53  Or.  341. 

As  to  ''padded"  abstracta  or  other  papers,  see  Ferguson  .▼.  Byers, 
40  Or.  465. 

An  overcharge  in  a  proper  item  of  a  cost  bill  should  be  objected 
tO|  and  unless  objections  are  filed  the  whole  bUl  will  be  allowed, 
unless  the  amount  charged  exceeds  the  maximum  allowed  by  law  or 
the  rules  of  this  court:  Sommer  ▼.  Compton,  9upra. 

"The  transcript  of  testimony  or  other  proceedings,  when  neces- 
sarily forming  part  of  record  on  appeal,  shall  be  taxed  in  the 
Supreme  Court  as  costs  of  the  appeal":  Laws  1921,  Chapter  322. 

In  criminal  cases,  upon  reversal  of  the  judgment  the  defendant 
may  recover  costs,  to  be  paid  by  th«  county:  Laws  1921,  Chapter  88. 

In  equity  suits,  the  expense  of  a  carbon  copy  of  the  transcript  of 
evidence  on  appeal  is  not  a  proper  disbursement:  Litherland  v.  Cohn 
Beai  Estate  Co.,  54  Or.  71. 

Bule  30  of  the  Supreme  Court  held  in  direct  contradiction  of 
Section  569,  Or.  L.,  and  must  yield  to  the  statute:  Be  FittocJc*s 
Estate,  101  Or. ,  opinion  November  22,  1921« 
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thereby  shall  within  ten  days  after  such  taxation  move 
to  retaz  the  same. 

Bttle  31.  The  clerk  shall  not  tax  costs  for  any 
matter  included  in  the  transcript  contrary  to  these 
rules,  imless  specially  directed  by  the  court;  nor 
shall  any  costs  be  taxed  unless  the  cost  bill  there- 
for shall  be  filed  before  the  mandate  is  issued,  ex- 
cept for  fees  paid  the  clerk  and  for  attorney  fees. 

PBACTICE. 

Bulb  32.  The  mode  of  review  of  final  decisions 
of  the  Circuit  Court,  when  the  course  of  proceeding 
is  not  specifically  pointed  out  by  statute,  shall  be  by 
appeal  as  in  actions  at  law,  but  questions  of  fact 
shall  not  be  considered  upon  such  appeal,  unless 
made  a  part  of  the  record  by  a  bill  of  exceptions. 

WEITS    OF    OBIGINAL   JUBISDICTION. 

Bulb  33.  No  writ  of  habeas  corptcs,  or  other  writ 
of  original  jurisdiction  will  issue  from  this  court 
when  the  appellant  has  a  full,  speedy,  and  adequate 
remedy  in  the  Circuit  Court,  except  by  permission 
of  the  court,  or  a  justice  thereof,  on  notice  to  the 
adverse  party. 

All  applications  for  such  writs  must  be  served 
upon  the  adverse  party  before  being  filed,  and  be 
accompanied  by  a  tyi)ewritten  or  printed  memoran- 
dum of  the  points  involved,  and  the  authorities  re- 
lied upon:  Ex  parte  Jerman,  57  Or.  387  (112  Pac. 
416). 

STAYINO    PBOCEEDINGS. 

Bulb  34.  All  applications  for  stay  of  proceedings, 
in  cases  on  appeal,  must  be  served  upon  the  adverse 
party,  with  notice  of  the  time  when  the  same  will 
be  presented. 
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diminution  of  becobd. 

EuLB  35.  For  the  purpose  of  correcting  any  error 
or  defect  in  the  transcript  from  the  court  below, 
either  party  may  suggest  the  same,  in  writing,  to 
this  court,  and,  upon  good  cause  shown,  obtain  an 
order  that  the  proper  clerk  certify  up  the  whole  or 
part  of  the  record,  as  may  be  required;  or  the  same 
may  be  corrected  by  stipulation  of  counsel,  in  writ- 
ing, filed  with  the  clerk  before  argument.  If  the  at- 
torney of  the  adverse  party  be  absent,  or  if  the  fact 
of  the  alleged  error  or  defect  be  disputed,  the  sug- 
gestion must  be  accompanied  by  an  affidavit  showing 
the  existence  of  the  error  or  defect  alleged. 

PAPBBS,    OBIGINAL — HOW    BBOUGHT    UP. 

Rule  36.  Whenever  it  shall  be  necessary  or 
proper,  in  the  opinion  of  the  presiding  judge  in  any 
district,  that  original  papers  or  exhibits  of  any  kind 
should  be  inspected  by  this  court,  such  judge  may 
make  an  order  for  the  safekeeping,  transporting  and 
return  of  such  papers  or  exhibits  as  to  him  may  seem 
proper,  and  this  court  will  receive  and  consider  such 
papers  or  exhibits  in  connection  with  the  transcript 
of  the  proceedings. 

PENDLETON    TEBlf. 

Rule  37.  The  foregoing  rules  will  apply  both  at 
Salem  and  Pendleton,  except  that  the  clerk  will  not 
give  notice  of  hearings  at  the  latter  place. 

No  cause  will  be  heard  at  Pendleton  unless  the 
time  for  filing  the  respondent's  brief  has  expired  at 
least  ten  days  prior  to  the  beginning  of  the  term 
of  court  there.  Cases  transferred  from  Pendleton  to 
Salem  for  trial  will  be  placed  at  the  foot  of  the 
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docket  to  be  heard  in  the  order  of  docketing,  nnless 
otherwise  directed  by  the  court, 

ADMISSION  TO  THE  BAB. 

EuLB  38.  The  examination  of  all  applicants  for 
admission  to  practice  in  this  state  shall  be  conducted 
by  a  board  of  examiners  under  the  direction  of  the 
Supreme  Court,  which  board  shall  be  composed  of 
five  members  of  the  Oregon  bar  in  good  standing,  to 
be  nominated  by  the  president  of  the  Oregon  Bar  As- 
sociation and  confirmed  and  appointed  by  the  Su- 
preme Court,  for  a  term  of  three  years  from  date  of 
appointment.  No  member  of  said  board  shall  re- 
ceive student  candidates  in  his  office  in  preparation 
for  call  to  the  bar  or  be  connected  with  the  faculty 
or  governing  body  of  any  law  school  presenting  can- 
didates for  admission.  The  second  Tuesday  in  July, 
at  Salem,  shall  be  set  apart  as  the  time  in  which  ap- 
plicants for  admission  to  practice  as  attorneys  in 
the  courts  of  this  state  may  appear  before  the  court 
for  examination.  Special  examinations  will  be  held 
by  the  board  of  examiners  at  such  times  as  the  Su- 
preme Court  may  direct. 

EuLB  39.  Each  application  for  admission  shall  be 
filed  with  the  clerk  of  the  Supreme  Court  not  less 
than  sixty  days  prior  to  the  date  of  the  examination, 
and  shall  be  accompanied  by  a  certificate  showing 
that  the  applicant  is  a  graduate  of  some  college,  high 
school,  or  other  literary  institution  of  approved 
standing  signed  by  the  head  of  such  institution.  In 
event  that  the  applicant  is  not  a  graduate  of  any 
such  institution,  then  he  shall  be  required  to  pass 
such  examination  covering  his  literary  training  as 
said  board,  under  the  direction  of  the  court,  shall 
prescribe.    Each   application   shall   also    be    accom- 
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panied  by  the  certificate  of  some  attorney  in  good 
standing  at  the  Oregon  bar,  showing  that  said  appli- 
cant has  studied  law  for  three  years,  together  with 
the  aflSdavits  of  three  responsible  citizens,  two  of 
whom  shall  be  members  of  the  bar,  which  affidavits 
shall  set  forth  how  long  a  time,  when  and  under 
what  circumstances  those  making  the  same  have 
known  the  candidate,  and  shall  show  that  he  is  a  per- 
son of  good  moral  character.  Each  applicant  shall 
also  file  his  own  affidavit  showing  that  he  is  a  citizen 
of  the  United  States  and  of  this  state,  or  has  com- 
plied with  the  statutory  requirements  in  that  con- 
nection, and  is  over  the  age  of  twenty-one  years. 
Such  affidavit  shall  also  contain  a  list  of  the  law 
books  which  he  has  studied.  If,  however,  such  ap- 
plicant produces  a  diploma  from  any  approved  law 
school  requiring  at  least  a  three  years'  course  of 
study,  or  shows  that  he  is  a  graduate  thereof,  then 
he  shall  not  be  required  to  furnish  a  certificate  show- 
ing the  length  of  time  during  which  he  has  studied. 

BuiiE  40.  All  applicants  whose  applications  shall, 
in  the  judgment  of  the  board,  or  court,  conform  to 
the  requirements  of  the  foregoing  rule  shall  be  ex- 
amined by  the  examiners  at  the  term  at  which  the 
application  is  made,  as  to  their  requisite  general 
learning  in  constitutional  law,  including  the  consti- 
tutions of  the  United  States  and  the  state  of  Oregon, 
equity,  the  law  of  real  and  personal  property,  evi- 
dence, decedents'  estates,  landlord  and  tenant,  mort- 
gages, contracts,  partnership,  corporations,  crimes, 
torts,  agency,  sales,  negotiable  instruments,  domestic 
relations,  common-law  pleading  and  practice,  state 
practice,  conflict  of  laws,  professional  ethics,  the  fed- 
eral statutes  relating  to  the  judiciary  and  to  bank- 
ruptcy, and  the  development  in  the  State  of  Oregon 
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of  the  principles  of  law,  as  exemplified  by  the  deci- 
sions of  its  Supreme  Court  and  by  statutory  enact- 
ments. Such  examinations  shall  be  conducted  in  the 
manner  and  according  to  the  method  prescribed  by 
said  board.  No  such  applicant  shall  be  permitted 
to  practice  in  the  courts  of  this  state,  unless  at  least 
three  members  of  said  board,  or  the  court  on  appeal 
from  the  decision  of  the  board,  shall  deem  such  ap- 
plicant to  be  duly  qualified  as  to  the  requisite  char- 
acter, learning  and  ability.  Upon  such  motion  of 
any  three  members  of  said  board  such  applicant  shall 
be  admitted  subject  to  the  approval  and  confirmation 
of  the  Supreme  Court. 

BuLE  41.  Attorneys  and  counselors  at  law  and 
solicitors  in  chancery  who  have  been  admitted  to 
practice  in  the  highest  courts  of  any  other  state,  ter- 
ritory or  district,  or  of  England,  her  colonies,  or  de- 
pendencies where  the  common  law  prevails,  and  who 
are  otherwise  qualified,  may  be  admitted  to  the  bar 
of  this  state  without  examination  upon  presenting 
their  certificate  of  admission  to  such  cqurts,  accom- 
panied by  a  petition  in  writing,  verified  by  the  oath 
of  the  petitioner  showing  (1)  where  he  was  first  ad- 
mitted to  practice,  all  places  and  the  periods  of  time 
during  which  he  has  practiced  as  an  attorney  or  coun- 
selor at  law,  and  especially  the  place,  the  period  of 
time,  and  the  court  before  which  he  last  practiced ;  and 
(2)  whether  or  not  any  proceedings  for  his  disbar- 
ment or  suspension  have  been  instituted  or  prose- 
cuted at  any  time  or  place,  and  that  he  has  practiced 
for  at  least  one  year  in  some  other  jurisdiction. 
Such  petition  must  also  be  accompanied  by  the  certi- 
ficate of  the  presiding  judge  of  the  highest  court  in 
which  he  last  practiced,  or  was  admitted  to  practice, 
to  the  effect  that  the  petitioner  was  in  good  standing 
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and  trustworthy  in  his  profession  in  such  jurisdio- 
tioUy  and  also  the  affidavits  of  two  attorneys  of  this 
court  showing  that  they  believe  him  to  be  a  reputable 
attorney  and  a  person  of  good  moral  character,  and 
setting  forth  how  long  a  time,  when,  and  under  what 
circumstances  those  making  the  same  have  known 
the  petitioner.  Such  applicant  may  be  licensed  to 
practice  law  for  a  period  of  nine  months  from  and 
after  the  date  of  such  license,  upon  his  temporary 
admission,  and  the  clerk  shall  immediately  notify  the 
secretary  of  the  Oregon  Bar  Association  of  such 
order;  provided^  however j  that  if  such  license  would 
expire  during  any  vacation  of  this  court,  then,  and 
in  that  event,  it  shall  continue  in  force  until  the  third 
Monday  of  the  succeeding  term  of  this  court  to  be 
held  at  Salem.  In  the  event  that  any  objection  is 
made  to  the  final  admission  of  any  person  so  licensed 
to  practice  law  in  this  state,  such  objection  shall  be 
made  in  writing,  setting  forth  the  grounds  thereof, 
and  sh£(ll  be  filed  with  the  clerk,  who  shall  transmit 
the  same  to  the  said  board  of  examiners  for  their 
action,  which  action  shall  be  by  them  reported  to  the 
Supreme  Court;  provided,  however,  that  the  court 
may,  in  its  discretion,  either  continue  or  revoke  the 
temporary  license  pending  such  investigation  and  re- 
port. In  case  no  objection  is  so  made  and  filed 
within  six  months  after  the  making  and  entry  of  the 
order  granting  the  temporary  license  to  practice, 
then  such  applicant  at  any  time  after  the  expiration 
of  said  six  months  may,  on  written  motion  of  three 
members  of  said  board  of  examiners,  unless  other- 
wise ordered  by  the  court,  be  permanently  admitted 
to  practice  law  in  the  courts  of  this  state. 
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Rule  42.  Applicants  for  admission  npon  examina- 
tion shall  pay  the  clerk  $20,  and  upon  certificate  $30 
before  his  examination.     [Or.  L.,  §  899.] 

Section  1081,  Oregon  Laws,  provides: 

**  Whenever  it  appears  that  a  person  of  any  other 
state  or  country  is  an  attorney  of  the  highest  court 
of  record  in  such  state  or  country,  he  may  appear  as 
counsel  for  a  party  in  a  particular  action,  suit  or 
proceeding  then  pending  in  court,  or  before  a  judi- 
cial oflScer  of  this  state,  but  not  otherwise;  provided, 
however,  that  upon  proof  that  he  is  a  person  of  good 
moral  character,  which  may  be  proved  by  any  evi- 
dence satisfactory  to  the  court,  he  may  be  admitted 
generally,  by  the  Supreme  Court,  as  an  attorney,  in 
all  respects  as  if  he  were  a  citizen  of  this  state,  and 
shall  be  permitted  to  practice  in  all  courts  of  this 
state;  provided,  that  the  state  or  country  of  which 
such  applicant  is  a  resident  or  citizen  admits  to  its 
bar,  and  to  practice  in  its  courts,  attorneys  who  aro 
citizens  of  this  state.*' 


/  Hereby  Certify,  That  the  foregoing  is  a  true  and 
correct  copy  of  the  Bules  of  the  Supreme  Court  of 
the  State  of  Oregon,  as  adopted  March  15,  1921,  to 
take  effect  March  15,  1921. 
Dated  at  Salem,  Oregon,  March  16,  1921. 

Abthub  S.  Benson, 
Clerk  of  the  Supreme  Court  of  Oregon. 
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ABATEMENT  AND  BEVIVAIi. 

Abatement  aad  Bevlval— Objection  Tbat  Flalntur  is  JMiig  Btutneee 
In  Assumed  Name  Should  have  been  Baised  by  Plea  in  Abate- 
ment. 
1.    The  objection  that  the  contract  sned  on  showed  plaintiif  was 
doing  buBinesB  under  a  fictitiouB  or  assumed  name,  contrary  to  Sec- 
tion 7777,  Or.  L.,  could  be  raised  only  by  plea  in  abatement,  where 
the  fact  did  not  appear  in  the  complaint.    (Sayles  v.  Daniels  Sales 
Agency,  38.) 

AOOOUNT. 

Account— Salt  Against   lumber  Brokers  by  Assignee   of  Lumber 
Sbipped  for  Sale  Held  Within  Jurisdiction  of  Equity. 

1.  Where  a  lumber  company  assigned  lumber  to  secure  a  debt 
with  the  provision  that  it  should  be  shipped  to  brokers  to  whom  the 
company  had  been  shipping  and  the  proceeds  paid  the  assignee  by 
the  brokers  and  the  brokers  with  knowledge  of  the  assignments  re- 
ceived and  accepted  the  lumber,  but  refused  to  account  to  the 
assignee  for  the  proceeds,  and  the  assignee  did  not  know  what  the 
proceeds  were,  equity  had  jurisdiction  of  a  suit  for  an  accounting. 
(Montgomery  v.  Dant  k  Bussell,  27.) 

ACTION. 

Action — Causes  of  Action  for  Ooods  Sold,  Moneys  Adyanced,  and 
Commissions  on  Sales  may  be  Joined. 

1.  Causes  of  action  for  goods  sold,  moneys  advanced  for  the  pay- 
ment of  freight  charges  at  defendant's  request,  ejid  eommiseions 
agreed  to  be  paid  on  sales  for  automobiles  all  arose  out  of  contract, 
and  were  properly  joined  under  Section  94,  Or.  L.  (Sayles  v. 
Daniels  Sales  Agency,  38.) 

Action — Single  Cause  of  Action  Arises  from  Breach  of  Entire  Con- 
tract. 

2.  Normally,  only  a  single  cause  of  action  arises  out  of  breach' 
of  an   entire  contract,  the  principle  applying  that  no  one   can  be 
twice  vexed  for  the  same  cause  of  suit  or  action,  a  rule  which  is, 
however,  subject  to  exceptions.     (Johnson  v.  Prineville,  119.) 

Actlon^-Bule  Against  SiiUtting  Cause  of  Action  may  be  Waived  by 
Defendant. 

3.  The  rule  against  splitting  a  cause  of  suit  or  action  is  for  the 
benefit  of  defendant,  and  he  may  waive  the  same  expressly  or  by 
conduct  amounting  to  a  waiver.     (Johnson  v.  Prineville,  119.) 

Action— By   Consenting   to    Part   Substitution   of  Arbitrator,  City 
Agreed  to  Splitting  of  Cause  of  Suit  to  Set  Aside  Award. 

4.  Where  a  city  which  had  contracted  for  construction  of  a  rail- 
road grade  consented  to  substitution  of  another's  judgment  as  arbi* 
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trator  for  that  of  itt  owm  engineer  in  respeet  of  a  percentage 
elaasifieation  as  to  part  of  the  work,  the  eitj  agreed  mbttantially 
to  fplitting  of  the  contractor's  cause  of  snit  against  it  to  aet  aside 
the  final  estimate  and  award  of  the  engineer;  so  far  as  the  rights 
of  the  parties  are  affected  by  the  arbitrator's  award,  plaintiff  eon* 
tractors  have  a  separate  cause  of  suit  againat  defendant  eity. 
(Johnson  t.  Prineville,  119.) 

AUMONT. 

flam  Awarded  m  AUmonj  H«!d  Pn^ar. 
Sea  Divorce,  2. 

anhcau. 

Animals— Eridenca  Held  to  Show  Killing  of  Dogi  hf  Joint  Wnmg- 
doen. 

1.  In  an  action  against  claimed  joint  tort-feasors  for  killing 
plaintiff's  dogs,  evidence  held  to  justify  finding  that  defendajit 
against  whom  judgment  was  rendered  was  acting  in  concert  with 
the  other  defendant,  his  partner,  when  the  dogs  were  kiUed  by  such 
other.     (8tull  v.  Porter  et  al.,  515.) 

AntDial»— Jnatlflcatlon  for  Silling  Dog  la  Hold  Qnestion  for  Jory. 

2.  In  an  action  for  killing  a  dog,  in  which  defendants  claimed 
that  the  killing  was  justified  under  Section  9359,  Or.  L.,  whether 
the  dog  had  killed  or  chased  defendants'  sheep,  or  had  merely  fright- 
ened the  sheep  while  rounding  up  plaintiff's  cowa,  hM  a  question 
for  the  jury.     (Eaton  et  al.  v.  Lake  et  al.,  623.) 

Anlmalo— Def enao  mnat  Provo  Statutory  Justification  for  KlUlng  Dog. 

3.  In  an  action  for  killing  a  dog,  defendant  on  the  ground  that 
the  killing  was  justified  under  Section  9359,  Or.  L.,  plaintifEs,  by 
proving  ownership  and  value  of  the  dog  and  killing  by  the  defend- 
ants, establish  a  prima  facie  case,  requiring  defendants  to  prove  that 
the  dog  was  killed  while  chasing  or  wounding  sheep,  or  under  cir- 
cumstances satisfactorily  showing  that  it  had  been  recently  engaged 
in  chasing  and  wounding  sheep  for  the  purpose  of  killing  them. 
(Eaton  et  aL  v.  Lake  et  al.,  622,  623.) 

APPEAL  AND  EBBOB. 

Appeal  and  Error— Konappaalabla  Order  BorLewod  on  Appeal  ftom 
Judgmont  or  Decree. 

1.  An  intermediate  order  which  affects  a  substantial  right  of 
a  party,  even  though  not  appealable,  may  nevertheless  be  reviewed 
on  appeal;  but  it  is  brought  by  an  i^peal  to  the  appellate  court 
from  a  judgment  or  decree  and  not  by  an  appeal  from  the  order 
itself,  under  Sections  534,  548,  549,  Or.  L.  (Salem  King's  Products 
Co.  V.  La  Toilette,  11.) 

Appeal  and  Erroi^— "Order  Final"  When  It  DotoniineB  tho  Blglrta  of 
the  Parties. 

2.  An  order  is  "final"  for  the  purpose  of  an  appeal  under  Sec- 
tion 548,  Or.  L.,  when  it  determines  the  rights  of  the  parties,  and 
no  further  questions  can  arise  before  the  court  rendering  it  except 
such  as  are  necessary  to  be  determined  in  carrying  it  into  effect. 
(Salem  Kings  Products  Co.  v.  La  Follette^  U.) 
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Appeal  ana  Error— Bight  of  Appeal  Only  Statutory. 

3.  The  right  of  appeal  exists  only  when  some  statute  gives  it, 
and  therefore  a  party  cannot  maintain  an  appeal  unless  his  cause 
comes  within  the  embrace  of  a  statute  granting  the  right  of  appeal. 
(Salem  Kings  Products  Co.  ▼.  La  Follette,  11.) 

Appeal  and  Error — ^Votd  Judgments  and  Decreei  AppealaUe. 

4.'  Void  judgments  and  decrees,  even  though  entered  after  de- 
fault, are  appealable  under  Section  584,  Or.  L.  (Salem  Kings  Pro- 
ducts Go.  v.  La  FoUette,  12.) 

Appeal  and  Error-— Void  Order  Granting  Preliminary  Injunction  Ap- 
pealable—*Tinal  Order." 

5.  If  an  order  is  absolutely  void  because  made  without  jurisdic- 
tion, it  is  final  in  its  legal  significance  and  is  therefore  appealable 
under  Sections  548,  549,  Or.  L.,  and  hence  an  appeal  would  lie  from 
an  absolutely  void  ord<er  granting  preliminary  injunction.  (Salem 
King's  Products  Co.  ▼.  La  Follctte,  12.) 

Appeal  and  Error— -Contracts — Complaint  must  Allege  PlaintUTB  Per- 
formance, and  Failure  to  so  Allege  may  be  First  Urged  on  Ap- 
peaL 

6.  A  complaint  on  a  contract,  which  sets  out  the  contract  in  full 
but  fails  to  allege  plaintiffs  performance  of  it's  conditions,  does  not 
state  a  cause  of  suit  or  action;  an  objection  which  may  be  raised 
for  the  first  time  in  the  appellate  court,  but  allegation  that  the  work 
was  done  by  plaintiff  in  accordance  with  the  terms  of  the  contract, 
is  sufficient.     (Johnson  y.  Prineville,  105.) 

Appeal  and  Error — ^Belief  cannot  be  Glren  Plaintiffs  on  Defendant's 
Appeal 

7.  Not  having  appealed  from  the  decree,  plaintiffs  must  be 
deemed  satisfied  with  it,  and  the  court  cannot  give  them  further 
relief  on  appeal  taken  by  defendant;  under  Section  557,  Or.  L., 
there  must  be  a  notice  by  the  party  aggrieved  as  a  basis  for  any 
modification  of  the  decree  in  his  favor.  (Johnson  v.  Prineville, 
106.) 

Appeal  and  Error — Ezceptioa  must  be  Taken  to  Instructions  Direct- 
ing Verdict. 

8.  The  provisions  of  Section  172,  Or.  Laws,  that  no  exception 
need  be  taken  or  allowed  to  any  decision  on  a  matter  of  law  when 
entered  in  the  journal  or  made  wholly  upon  matters  in  writing  and 
on  file  in  the  court  are  without  application  to  peremptory  instruc- 
tion of  a  trial  judge  directing  the  jury  to  return  a  particular  ver- 
dict in  a  given  case;  it  having  been  the  practice  to  review  such 
rulings  when  the  validity  of  the  order  has  been  challenged  by  ex- 
ceptions duly  saved  and  preserved  of  record.  (Bailey  v.  Security 
Ins.   Co.,   163.) 

Appeal  and  Error— Exception  to  Directed  Verdict  Necessary. 

9.  To  review  the  giving  of  a  peremptory  instruction  to  find  for 
plaintiff,  an  exception  must  have  been  taken  in  lower  court. 
(Bailey  v.  Security  Ins.  Co.,  164.) 
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Appeal  and  Error— Error  legally  Objactod  and  Exoopfead  to  Alone 
Constituted  Chround  for  BereraaL 

10.  It  is  not  simply  error,  bat  error  legally  excepted  to,  that 
constitutes  ground  for  reversal,  and,  except  as  provided  by  Section 
172,  Or.  L.,  the  errors  relied  on  to  reverse  the  rulings  of  the  lower 
court  must  be  raised  by  appropriate  objections  and  exceptions  in- 
terposed on  trial.     (Bailey  v.  Security  Ins.  Co.,  164.) 

Appeal  and  Error— New  Trial— Befnaal  of  New  Trial  Diacrettonaxy. 

11.  Befuaal  to  grant  new  trial  is  a  matter  in  the  sound  discretion 
of  the  court,  and  will  not  be  reviewed  on  appeal  except  for  abase. 
(Henry  v.  Postal  Telegraph  Co.,  179.) 

Aj^eal  and  Error— AflBodate  Attornfly  Holding  Himaelf  Ont  aa  At- 
torney After  Trial  may  Accept  Seryice  of  Notice  of  Appesl. 

12.  A  notiee  of  appeal  served  on  and  accepted  by  an  associate 
attorney  hired  for  trial  of  cause,  holding  himeelf  out  ne  oitomej 
after  the  trial,  is  sufficient  notice,  under  Section  550,  L.  O.  L.,  as 
amended  by  Chapter  319,  Laws  of  1913,  though  no  wibstitution  of 
attorneys  was  had,  under  Sections  1086  and  1087,  since  Sections 
1074  and  1075,  limiting  authority  of  associate  attorney  for  trial 
of  cause  to  the  trial,,  was  enacted  in  1862,  at  a  time  when  complete 
record  of  the  trial  waa  not  had.     (Lehman  ▼.  Knott,  240.) 

Appeal  and  Error — ^Eridence— JadgmentroU  tn  Action  Between  Be^ 
fendant  and  TUrd  Person  Held  Inadmiaalble  and  Prejudicial. 

13.  In  an  action  for  deceit  in  the  sale  of  a  relinquishment  of  a 
government  land  entry,  where  defendant  claimed  that  what  he  did 
was  out  of  courtesy  to  a  third  person,  and  on  cross-examination 
denied  that  he  sold  any  other  relinquishments  the  same  year,  (he 
judgment-roll,  in  an  action  brought  against  defendant  by  a  third 
person  for  damages  in  a  similar  traneaction,  was  re  inter  alios  aeU, 
and  not  admissible,  even  if  plaintiff  had  a  right  to  show  by  proper 
testimony  that  defendant  did  sell  other  relinquishments,  and  its  ad- 
mission was  prejudicial.     (Boord  >.  Eaylor,  367.) 

Appeal  and  Enror — ^Erroneona  Instruction  Held  not  to  Beqolre  Se- 
veraal  Under  Oonatltational  ProYlalon. 

14.  On  appeal  from  a  judgment  in  favor  of  proprietors  of 
moving-picture  theater  in  an  action  for  rentals  by  a  power  com- 
pany, the  judgment  must  be  affirmed,  notwithstanding  an  instruction, 
erroneously  assuming  that  there  was  evidence  of  a  parol  agreement 
as  to  the  manner  of  hanging  the  sign,  where  the  evidence  was  con- 
clusive that  the  sign  was  not  installed  in  the  usual  and  customaiy 
manner  under  the  conditions  existing,  power  company  having  hnng 
the  sign  at  an  angle,  so  that  it  would  not  give  the  resulta  that  the 
proprietors  were  supposed  to  have  and  having  refused  to  adjust  the 
matter,  under  Article  Vn,  section  3,  of  the  Constitution.*  (Paldar 
niuB  V.   Strauss,  498.) 

Appeal  and  Error— Judgment  Against  Oodefendant  not  Qronnd  fcr 
Appeal  by  Other  Defendant. 

15.  Where  a  justice  rendered  judgment  against  two  defendants 
for  a  tort,  but  only  one  appealed  to  the  Circuit  Court,  which  ren- 
dered  judgment  against  such  appealing  defendant  alone,  the  non- 
appealing    defendant    cannot    complain   on    appeal   to    the    Supresu 
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Court  of  the  tennt  of  the  Circuit  Court's  jud^ent  against  his  eo- 
defendfuit,  and  his  appeal  to  the  Bapreme  Court  will  be  dismissed. 
(&tull  ▼.  Porter  et  al.,  514.) 

Appeal  and  Error—AAdaTlt  Sbowed  Excusable  Mistake  in  FalUng 
to  File  Undertaking  so  as  to  Authorize  New  Undertaking. 

16.  Affidavit  of  attorney  for  appellant,  excusing  failure  to  serve 
and  file  undertaking  on  appeal  on  October  4thy  as  required  by  Sec- 
tion 550,  subdivision  2,  Or.  L.,  held  to  have  been  shown  such  ex- 
cusable mistake  and  good  faith  in  prosecuting  the  appeal  as  to 
justify  the  Supreme  Court  in  permitting  appellant  to  file  undertak- 
ing in  the  Supreme  Court  pursuant  to  subdivision  4.  (Stone  v.  First 
National  Bank,  528.) 

Appeal  and  Error— Instmctlon  Following  Stipnlation  as  to  Becovery 

Harmless. 

17.  Where  the  parties  entered  into  e  stipulation  which  errone- 
ously allowed  recovery  of  interest,  an  instruction  authorizing  such 
recovery  is  harmless,  being,  at  the  most,  invited  error.  (Anderson 
V.  Wallowe  Nat.  Bank  et  al.,  670.) 

Appeal  and  Error— Findings  Sapported  by  Evldencs  are  Oonclnsive. 

18.  Where  there  is  abundant  evidence  to  support  the  trial  court's 
findings,  they  are  eonclusive  on  the  Supreme  Court.  (Meade  v. 
Churchill,  701.) 

8npr«me  Oonrt  has  No  Juilsdiction  to  Grant  Maintenance  Money 
Fending  Appeal  of  Salt. 

See  Divorce,  6. 

Court  Erred  in  not  Fermitting  Medical  Expert  to  Testify  as  to 
Effect  of  Sloughing  <hi  Broken  Badins  Bone. 

6ee  Evidence,  9. 

ABBITBATION  AND  AWABD. 

Arbitration  and  Award — Agreement  Between  Mayor  and  Contractors 
With  City  Insufficient  to  Amount  to  Submission. 

1.  Agreement  between  the  mayor  and  contractors  with  the  city 
that  the  council  was  to  decide  what  amount,  if  any,  was  still  due 
thA  contractors,  was  not  sufficient  to  amount  to  any  submission  to 
arbitration,  particularly  in  the  absence  of  showing  the  n^ayor  had 
authority  to  execute  any  binding  agreement  on  the  subject.  (John- 
son V.  Prineville,  106.) 

City  Consenting  to  Fart  Snbstitation  of  Arbitrator  Agreed  to  Split- 
ting Cause  of  Suit  to  Set  Aside  Award. 

See  Action,  4. 

Action  will  not  Lie  to  Enforce  Award  Where  Only  Fart  of  Contro- 
versy Submitted. 
See  Contracts,  2. 

Equity  will  Believe  Contractor  ftom   Situation  Caused  by  City's 
Engines  in  Departing  ftom  Award  of  Arbitration  by  Bef onning 
and  Enforcing  Award. 
See  Municipal  CorporationSi  1* 
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A8SI0NMENT* 

AffliTiments— STldenee  Held  to  Sliow  Lmnber  wm  InToiced  as  Am* 
signee's  Property,  and  Tta&t  Broker  Knew  It  wu  Subject  to 
AwlgnTnent. 

1.  Evidence  held  to  bIiow  that  a  lamber  company,  Assigning  all 
Inmber  on  the  docks  or  in  process  of  loading  to  plaintiffs,  shipped 
and  invoiced  the  carloads  in  controversy  as  plaintiffs'  property  to 
a  broker,  and  that  the  broker  knew  and  recognized  that  they  were 
■hipped  under  the  terms  and  conditions  of  the  assignment.  (Mont- 
gomery V.  Dant  Jb  Bussell,  27.) 

AgBtgnment  of  Lumber  to  Secure  Debt  Held  in  Effect  a  OhatWl 
Mortgage. 

See  Chattel  Mortgages,  1. 

Aadgnee  of  Foreign  Administrator  may  Sue  en  Note. 
See  Executors  and  Administrators,  1. 

Only  Defenaes  Eziatlng  at  Time  of  Aasignnient  can  be  Inteflcpoeed. 

See  Setoff  and  Counterclaim,  1. 

ASSUMED  BUSINESS  NAME. 

Objection  Should  be  Balaed  by  Plea  in  Abatement  Where  not  Ap- 
parent on  Face  of  OomplaintL 
See  Abatement  and  Bevival,  1. 

Appending  Addrega,  Including  Name  of  Oarage,  to  Signature^  not 
Uae  of  Assumed  Name. 
See  Names,  1. 

Partnera  Who  Contract  in  True  Names  not  Required  to  File  Statu- 
tory Certmcate. 

See  Partnership,  1. 

ATTACHMENT. 

Attachment — Evidence  InsufUcient  to  Show  Claimant  Made  State- 
ment to  Creditor  Bank  to  Encourage  Making  of  I«oan. 

1.  In  a  suit  to  quiet  title  to  relieve  realty  from  the  lien  of  an 
attachment  issued  in  defendant  bank's  suit  on  a  note  for  money 
loaned  to  plaintiff's  son  by  defendant  under  belief  that  the  son 
owned  the  land  attached  and  then  claimed  by  plaintiff,  evidence 
held  insufficient  to  ehow  that  plaintiff  made  any  statement  to  the 
bank  to  encourage  the  making  of  the  loan  from  which  the  note  re- 
sulted, or  was  responsible  in  any  way  therefor  to  make  good  the 
charge  of  fraud  against  plaintiff  or  of  collusion  between  him  and 
the  borrower  from  the  bank.     (Saling  v.  First  Nat.  Bank,  221.) 

ATTORNEY  AND  CLIENT. 

Attorney  and  Client^-Belationahip  is  Th£^t  of  Parlndpal  and  Agent. 

1.  The  relationship  of  attorney  and  client  is  that  of  principal 
and  agent.     (Lehman  v.  Knott,  240). 

ABBOciate  Attorney  Holding  Himself  Out  aa  Such  After  Trial  may 

Accept  Service  of  Notice  of  Appeal. 

See  Appeal  and  £rror,  12. 
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BAILMENT. 

A  Oarage-Keeper  le  a  Bailee  for  Hire  and  cannot  Contract  Against 
His  Own  Negligence. 

See  LiyeVy-slable  and  Garage-keepers,  !• 

BANES  AND  BANKING. 

Banke  and  Banking— Bank  Presenting  a  Check  not  Negligent  in  not 
Detecting  Forgery  of  Ihrawer's  Signature,  Tkough  having  Genu- 
ine Signature  of  Drawer  Among  Its  Files. 

1.  Where  the  bank  presenting  a  forged  check  had  an  account  of 
the  apparent  drawer  of  the  check,  so  that  it  had  among  its  files  the 
genuine  signature  of  the  drawer,  it  was  not,  because  of  such  fact, 
as  a  matter  of  law,  negligent  in  failing  to  detect  the  forgery  of  the 
drawer's  signature.  (First  Nat.  Bank  v.  United  States  Nat.  Bank, 
264.) 

Banks  and  Banking:— Bnnk  can  Becorer  Pairment  on  Forged  Check 
Where  Holder  is  Negligent  or  Chargeable  With  Bad  Faith. 

2.  Under  Sections  7854,  7977,  7980,  Or.  I>.,  a  drawee  bank  paying 
a  check  bears  the  risk  of  the  drawer's  signature  being  a  forgery; 
but,  if  the  drawee  is  iniiocent  of  actual  fault  and  the  holder  is 
chargeable  with  bad  faith  or  nej^llgence,  the  drawee's  hands  are 
untied,  and  it  can  compel  the  holder  to  refund.  (First  Nat.  Bank 
V.  United  States  Nat.  Bank,  264.) 

Banks  and  Banking — ^Bank  cannot  Becover  Payment  Made  on  Forged 
Check  Merely  Because  Indorsement  was  also  Forged. 

3.  Where  a  bank  drawee  paid  a  check  on  which  not  only  the 
drawer's  signature,  but  also  the  indorsement,  was  forged,  it  could 
not  recover  the  amount  paid  from  the  holder  of  the  check  presenting 
it  under  the  rule  permitting  a.  drawee  to  recover  payment  made  on 
a  forged  indorsement;  the  instrument  being  an  invalid  order  in  its 
entirety,  and  the  forged  indorsement  not  being  the  proximate  cause 
of  the  payment.  (First  Nat.  Bank  v.  United  States  Nat.  Bank, 
265.) 

Banks  and  Banking— Bank  can  Becover  Payment  Made  on  Forged 
Indorsement. 

4.  The  holder  of  a  check  on  which  he  has  received  payment  from 
the  drawee  bank  must  refund  such  payment  to  the  bank,  where  he 
has  received  such  payment  on  a  forged  indorsement  of  the  check, 
if  the  check  bore  the  genuine  signature  of  the  drawer;  such  re- 
covery being  permissible  both  under  the  common-law  rules  and  under 
a  clearing-house  rule  attaching  to  the  indorsement  of  the  holder  a 
guaranty  of  previous  indorsements.  (First  Nat.  Bank  y.  United 
States  Nat.  Bank,  265.) 

Banks  and  Banking — ^Billa  and  Notes — ^Indorsement  by  Holder  of 
Forged  Check  Presenting  It  to  Drawee  Bank  for  Payment  not 
Bepresentation  of  Genuineness  of  Drawer's  Signature  Under 
Common-law  Bules  of  Clearing-house  Bule. 

5.  Indorsements  placed  by  the  holder  of  forged  checks  upon  the 
back  of  the  checks,  on  presenting  them  to  the  drawee  bank  for  pay- 
ment, did  not  constitute  representations  or  warranties  of  the  genu- 
ineness of  the  drawer's  signature,  either  under  common-law  rules  or 
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a  elearing-bouse  rule  attaehing  to  the  indorsement  of  the  holder  a 
guaranty  of  previous  indorsements;  sueh  rule  not  including  signa- 
tures of  drawers.  (First  Nat.  Bank  v.  United  States  Nat.  Bank, 
265.) 

BA8TASDS. 

Baatarda— Testimoiiy  of  Bither  Hnahand  or  Wife  will  not  ba  Ba- 
caiTod  to  Oyercoma  Promunptlon  of  Legitimacy  of  Offspring. 
1.  The  presumption  of  law  that  a  "child  bom  in  lawful  wedlock, 
there  being  no  divorce  from  bed  or  board,  is  legitimate"  (Section 
799y  paragraph  32,  Or.  L.)  is  not  overcome  by  wife's  admission  of 
sexual  intercourse  with  another,  and  "that  the  issue  of  a  wife  co- 
habiting with  husband  who  is  not  impotent  is  legitimate"  is  made  a 
conclusive  presumption  by  Section  798,  paragraph  6,  and  testimony 
of  neither  wife  nor  husband  is  competent  to  overcome  presumption 
of  legitimacy.     (WestfaU  v.  Westfall,  225.) 

BILL0  AND  KOTEa 

Bins  and  Koteti— Parchaae  After  Failure  to  Pay  Interest  may  be  Be- 
fore Maturity  for  Yalne. 

1.  If  a  note  did  not  contain  an  acceleration  clause,  and  had  not 
matured  because  of  failure  to  pay  accrued  interest,  a  purchaser 
thereof  in  good  faith  for  value  was  a  purchaser  before  maturity 
for  value.     (Taylor  v.  Buckner,  75.) 

Bills  and  Notes— Presenting  Obedcs  for  Payment  not  Bepresenta- 
tion  That  Drawee's  Signature  is  Genuine— "Holder." 

2.  Under  Sections  7822,  7843,  7844,  7857.  7858,  7982,  Or.  L.,  the 
act  of  the  holder  of  checks  in  presenting  to  em  to  the  drawee  bank 
for  payment  is  neither  a  representation  nor  a  warranty  by  the 
holder  to  the  drawee  that  the  drawer's  signature  is  genuine;  such 
drawee  batik  not  being  a  subsequent  "holder"  of  the  checks,  within 
the  meaning  of  term  as  used  in  the  negotiable  instruments  law. 
(First  Nat.  Bank  v.  United  States  Nat.  Bank,  265.) 

Bills  and  Notes — ^Presumption  That  Note  was  for  Sullleient  Con- 
sideration Obtains  Until  Successfully  Controverted. 

3.  It  is  a  presumption  of  law,  satisfactory  until  successfully  con- 
troverted by  other  evidence,  "that  a  promissory  note  *  *  was  given 
or  indorsed  for  a  sufficient  consideration."  (Section  799,  par.  21, 
Or.  L.).     (Reid  v.  Multnomah  County,  310.) 

Bills  and  Notes-— Evidence  of  Execution  Sufficient. 

4.  Evidence  of  execution  of  note  sued  on  he^d,  sufficient  to  sus- 
tain finding.     (Grignon  v.  Shops,  612.) 

Bills  and  Notes— Expression  Construed  to  Mesa  Interest  at  Bate 
Per  Annum— "10  Per  Cent  Interest.'* 

6.  Quoted  provision  in  note  providing  for  payment  of  its  face 
amount,  "at  10  per  cent  interest"  means  with  interest  at  the  rate 
of  10  per  cent  per  annum.     (Orignon  v.  Shope,  613.) 

Court  Order  not  Bequlred  for  Sale  of  Negotiable  Instrument  by  Ad- 
ministrator. 

See  Executors  end  Administrators,  2. 
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Notes  QiTm,  for  Money  to  Pmcliaae  Beal  Estate  axe  TaxaUa 
6ee  Taxation,  7. 


Broken— Broker  Entitled  as  Compensation  to  BeeeiTe  Excess  Be- 
yond Fixed  Amoimt  cannot  Becoyer  Witlioat  Showing  Oonudeted 
Caidi  Bale. 

1.  Where  a  contract  provided  that,  if  plaintiff  should  secure  a 
purchaser,  he  would  be  entitled  to  all  sums  in  excess  of  a  certain 
amount,  plaintiff,  to  recover,  must  show  either  that  he  consummated 
the  contract,  and  by  effecting  a  complete  cash  sale  created  a  fund 
out  of  which  he  is  to  be  paid,  unless  he  was  prevented  from  con- 
summating^ the  same  bj  the  acts  of  defendant  owners.  (Anderson 
T.  Wallowa  Nat.  Bank  et  al.,  679.) 

Brokers — ^In  Oase  of  Execntory  Ckmtract  of  Side,  Unconditional 
Tender  Is  Unnecessary  to  Cliaiige  Owners  With  liiabllity  to 
Broker  for  Procuring  Purcliaser. 

8.  An  unconditional  tender  is  not  necessary,  in  case  of  an  ex- 
ecutory contract  of  sale,  where  payment  and  delivery  of  deed  arc 
to  be  performed  contemporaneously,  and  hence  an  unconditional 
tender  in  specie  as  in  case  of  a  debt  is  not  necessary  to  charge  the 
owners  with  liability  to  a  broker  who  procured  a  purchaser  ready, 
able  and  willing  to  buy.  (Anderson  y.  Wallowa  Nat.  Bank  et  al., 
679.) 

Brokers — Broker  mnst  FuniiOi  Binding  Oontract  Executed  by  Pnr- 
chaser  or  Bring  Buyer  and  Seller  Together. 

3.  To  entitle  a  broker  to  recover  commissions  from  his  employer, 
he  mnst  either  furnish  his  principal  with  a  binding  contract  executed 
by  the  purchaser  able  to  buy,  and  on  whom,  if  he  fails  to  buy,  the 
seller  may  have  recourse,  or  he  must  bring  the  purchaser  and  seller 
together  or  in  communication  so  that  they  themselves  may  contract 
and  conclude  the  sale.  (Anderson  v.  Wallowa  Nat.  Bank  et  al., 
679.) 

Brokers — Oral  Agreesnent  to  Purchase  Land  wlU  not  Entitle  Broker 
to  Becoyer  Oonunission. 

4.  A  broker  cannot  recover  commissions  merely  because  he  en- 
tered into  an  oral  agreement  with  a  prospective  purchaser;  for  such 
agreement  does  not  satisfy  the  statute  of  frauds  (Section  808,  Or. 
L.),  and  would  be  unenforceable  by  the  owner.  (Anderson  v.  Wall- 
owa Nat.  Bank  et  al.,  679.) 

Brokers — ^Tender  Need  not  be  Made  Where  It  Would  be  Vain. 

5.  No  one  is  required  to  do  a  vain  thing,  and  so  a  tender  is  un- 
necessary where  it  is  apparent  it  would  be  refused,  as  in  the  case 
of  defendant  land  owners  who  notified  a  purchaser  procured  by 
plaintiff  broker  that  no  sale  could  be  consummated  until  after  tho 
expiration  of  the  time  during  which  the  broker  was  authorized  to 
sell.     (Anderson  v.  Wallowa  Nat.  Bank  et  al.,  679.) 

Brokers— Statements  Made  by  Proq;»ectiye  Purchaser  to  Broker  Ad- 
missible Eyldence. 

6.  Where  plaintiff  conveyed  land  to  defendant  bank  under  an 
agreement   that,   if  he   could  sell  it  within  a  stipulated   time,   he 


776  Ikdsz. 

should  receive  all  of  the  purchase  price  in  excess  of  a  fixed  sum, 
and  plaintiff  interested  a  purchaser,  but  did  not  enter  into  a  binding 
contract  with  him,  statements  made  by  the  prospective  pnrehaser 
to  plaintiff,  being  in  effect  statements  made  to  the  bank,  were  admis- 
sible in  an  action  brought  against  the  bank  which  plaintiff  claimed 
deprived  him  of  his  commissions  by  informing  the  prospective  pur- 
chaser that  no  sale  could  be  made  until  the  termination  of  the 
period  of  plaintiff's  authority.  (Anderson  v.  Wallowa  Nat.  Bank 
et  al.,  679.) 

BroktRh— WlLora  No  Binding  Oontract  was  Made,  Broker,  to  Bacovar, 
mnst  Show  That  He  Prodiicod  Purdiaaor  Beady,  Able  and  WIll- 

iBg. 

7.  In  an  action  by  a  broker  who  claimed  compensation,  though 
no  contract  was  made,  he  must  show  that  he  produced  a  purchaser 
ready,  able  and  willing  to  buy,  but  that  the  vendor  refused  to  selL 
(Anderson  v.  Wallowa  Nat.  Bank  et  al.,  679.) 

BrokeiB — ^Broken  not  Entitled  to  Interest  on  Becovery. 

8.  A  broker  who  claimed  to  have  produced  a  purchaser  ready, 
able,  and  willing  to  buy  held  not  entitled  to  interest  on  recovery. 
(Anderson  v.  Wallowa  Nat.  Bank  et  al.,  679.) 

Brokers — Sentiment  of  Bank  Directors  not  Communicated  to  Broker 
or  His  Purchaser  Inadmissible  in  Suit  for  Compensation. 

9.  In  an  action  by  a  broker  who  claimed  that  he  produced  a 
purchaser,  but  that  defendant  bank  would  not  sell,  etc.,  evidence 
that  some  of  the  directors  suggested  a  sale  on  more  favorable  terms, 
not  communicated  to  either  plaintiff  or  the  purchaser,  was  inadmis- 
sible.    (Anderson  v.  Wallowa  Nat.  Bank  et  al.,  679.) 

Broker— Instruction  as  to  Ability  of  Purchaser  Held  Mlsleadln^^ 

10.  In  an  action  by  a  broker  who  claimed  compensation  on  the 
theory  that  he  produced  a  purchaser  ready,  able  and  willing,  an 
instruction  stating  that  it  was  incumbent  on  plaintiff  to  prove  that 
he  had  produced  such  purchaser,  and  that,  if  defendants  represented 
to  the  purchaser  they  would  sell  after  the  expiration  of  the  period 
of  the  broker's  authority  on  terms  different  from  those  on  which 
the  broker  was  authorized  to  sell,  defendants  would  be  deemed  to 
have  accepted  the  purchaser's  ability  to  pay  as  satisfactory,  was 
misleading,  for  the  mere  fact  that  defendants  might  be  willing  to 
deal  with  the  purchaser  at  some  other  time  on  other  terms  would 
not  imply  an  admission  that  at  the  time  produced  he  had  ability  to 
pay.     (Anderson  v.  Wallowa  Nat.  Bank  et  al.,  679.) 

Brokers — ^Evidence  Held  to  Justify  Bequest  to  Instruct  as  to  Pro- 
ducing Purchaser  in  Compliance  With  Contract 

11.  In  a  suit  for  commission  by  a  broker  claiming  to  have  pro- 
duced a  purchaser  to  whom  defendants  refused  to  sell,  evidence  of 
negotiations  between  the  purchaser  and  a  defendant  bank  as  to 
extending  credit  to  him  in  case  he  purchased,  justified  a  request  to 
instruct  that,  if  the  purchaser  asked  defendants  to  carry  a  part  of 
the  amount  owing,  even  if  they  were  willing  to  wait  for  a  part  of 
the  money,  this  was  not  a  compliance  with  the  contract  to  make  a 
sale  for  cash,  and  did  not  show  the  purchaser  was  ready,  able  and 
willing  to  purchase  on  the  terms  specified.  (Anderson  v.  Wallowa 
Nat.  Bonk  et  al,  679.) 
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Brokers-— Where  Sale  is  to  be  for  CMb,  Broker  must  Show  Ability 
to  Pay  It^  and  Principal  is  not  in  Default  for  not  Accepting 
Obecks. 

12.  Where  broker  w&b  authorized  to  sell  for  cash,  he  must  show 
ability  of  purchaser  to  pay  ca^h,  and  the  mere  fact  that  the  pur- 
chaser had  arrangements  with  a  bank  to  honor  his  checks  is  not 
sufficient  to  entitle  the  broker  to  recover  from  the  principal,  who 
failed  to  consummate  the  deal,  for  the  principal  could  not  be  com- 
pelled to  accept  such  checks.  (Anderson  v.  Wallowa  Nat.  Bank 
et  al.,  679.) 

Brokers— Where  Broker  Claimed  to  have  Prodnced  Purchaser,  Latter 
may  Testify  as  to  Season  Why  He  Did  not  Purchase. 

13.  In  an  action  by  a  broker  claiming  to  have  produced  a  pur- 
chaser ready,  able  and  willing  to  buy,  but  to  whom  defendants  de- 
clined to  sell,  the  purchaser  may  testify  to  a  breach  of  the  contract 
or  refusal  to  perform  by  defendants  as  a  reason  why  he  did  not 
purchase.     (Anderson  v.  Wallowa  National  Bank  et  al.,  679.) 

BTJBDEN  OF  PBOOF. 

Damage  to  Car  Stored  in  Good  Condition  Makes  Out  Prima  Facie 
Case  of  Negligence. 

See  Livery-stable  and  Garage-keepers,  4. 

CEMETEBIBS. 

Cemeteries — Grantee  of  Cemetery  Lot  Does  not  Take  Fee  Simple. 

1.  A  conveyance  of  a  cemetery  lot  as  a  place  of  burial  for  the 
dead  does  not  vest  the  grantee  the  fee-simple  title  in  the  lot,  but 
gives  right  analogous  to  an  easement  or  a  privilege;  the  right  of 
burial  being  a  privilege  or  license  to  be  enjoyed  so  long  as  the  place 
continued  to  be  a  burying  ground  subject  to  municipal  regulation 
and  control  and  legally  revocable  whenever  the  public  interest  re- 
quires.    (Mansker  v.  Astoria,  435.) 

Cemeteries — Conveyance  of  Burial  Ground  Passes  License  to  Make 
Interments  so  Long  as  the  Place  Remains  a  Cemetery. 

2.  The  conveyance  of  a  plot  of  ground  for  burial  purposes, 
though  not  transferring  an  absolute  right  of  property,  passes  a  privi- 
lege or  license  to  make  interments  in  the  plot  purchased  exclusive  of 
others  so  long  as  the  place  remains  a  cemetery.  (Mansker  v. 
Astoria,  435.) 

Cemetexles— Charter  Amendment  Held  not  to  Divest  City  Council 
of  All  Authority  Over  Cemetery. 

3.  The  power  of  the  city  council  of  Astoria  over  cemeteries 
under  Special  Laws  of  1855-56,  page  4,  Laws  of  1876,  page  117,  and 
Charter  Section  52,  giving  the  council  power  to  provide  cemeteries 
and  to  regulate  the  burial  of  the  dead,  found  in  Laws  of  1899, 
page  761,  was  entirely  divested  by  the  charter  amendment  of  1910, 
which  declared  that  the  power  and  authority  over  cemeteries  should 
be  exercised  by  a  commi'ssion,  etc.,  and,  while  the  commission  may 
exercise  all  powers  specially  delegated,  the  lesiduum  of  powers 
remains  in  the  city  counciL     (Mansker  v.  Astoria,  435.) 
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OemeterlM^-PnxcluuMr   cannot  Exerdse   HIb  BU9iti  to   Injury  of 
Otben. 

4.  The  pnrehaser  of  a  cemetery  lot  mast  not  exercise  hia  rights 
so  as  to  injure  others.     (Mansker  v.  Astoria,  436.) 

Cameterlea— Proprietor  not  Entitled  to  Compel  Lot  Owner  to  Fm- 
vide  Fund  for  Permanent  Maintenance. 

6.  Though  a  burial  lot  in  a  cemetery  was  conveyed  subject  to 
rules  and  regulations,  the  municipal  proprietor  cannot  by  virtue  of 
such  reserve  power  compel  the  purchaser  to  provide  a  permanent 
fund  for  caring  for  the  lot.     (Mansker  v.  Astoria,  436.) 

Cemeteries— Regulation  BegQlrlng  Lot  Owner  to  Provide  Fond  for 
Permanent  Maintenance  Unreasonable. 

6.  Rule  by  cemetery  commission  under  Astoria  Charter,  Section 
61,  requiring  prior  purchasers  of  lots  to  deposit  a  fund  sufficient  to 
care  for  their  lots  perpetually,  which  deprived  the  owners  of  lots 
of  the  right  to  care  for  the  same  and  required  them  to  be  cared 
for  under  a  park  plan,  is  unreasonable  and  void,  and  the  refusal  of 
burial  permits  to  compel  compliance  therewith  may  be  enjoined,  for 
the  regulation  is  unreasonable  and  cannot  be  justified  even  under 
the  police  power.     (Mansker  v.  Astoria,  43§p) 

Cemeteries — ^Purchaser  may  Improve  by  Himself  <^  Agent. 

7.  A  purchaser  of  a  cemetery  lot  may  improve  it,  etc.,  either 
in  person  or  by  agent.     (Mansker  v.  Astoria,  436.) 

Cemeteries— Purchaser  and  Successor  are  Entitled  to  Caro  for  ths 
Lot. 

8.  The  purch<aser  of  a  burial  lot  and  those  succeeded  to  his 
rights  are  entitled  to  exercise  the  right  to  care  for  the  lot,  and  to 
exercise  that  right  are  entitled  to  reasonable  access.  (Mansker  v. 
Astoria,  436.) 

Cemeteries — Conveyance  of  Burial  Lot  Includes  More  Than  Mei« 
Bight  of  Depositing  Dead  Bodies. 

9.  The  privilege  or  license  created  by  the  conveyance  of  a  buriti 
lot,  in  the  absence  of  express  restriction,  includes  more  than  the 
mere  naked  right  of  depositing  dead  bodies  in  the  ground,  for  with 
the  right  is  included  the  right  to  interment  according  to  usual 
custom  and  the  right  of  the  living  to  express  their  affection  and  re- 
spect of  the  dead  by  decorating  the  place  of  interment.  (Mansker 
V.  Astoria,  436.) 

Cemeteries— Bights  of  Burial  Subject  to  Begulation  Promulgated  by 
Proprietor  of  Cemetery. 

10.  The  risrht  of  burial  is  usually  deemed  to  be  subject  to  the 
reasonable  rules  and  regulations  promulgated  by  the  proprietor  of 
the   cemetery.     (Mansker  v.  Astoria,  436.) 

Cemeteries — Purchaser  of  Lot  may  Beco^er  for  or  Bestrain  Deseers- 
tion  or  Disturbance  of  Bights. 

11.  The  right  vested  in  the  purchaser  of  cemetery  lot  is  entitled 
to  protection,  and  he  may  recover  damages  for  any  desecration  or 
any  unlawful  disturbance  of  a  grave  and  may  invoke  the  aid  of 
equity  to  restrain  threatened  wrongful  acts.  (Mansker  y.  Astoria, 
436.) 
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Oemeteries— Boles  of  Proprietor  must  bo  Banal,  TTnifonn  and  Boa- 
sonabio. 

12.  The  rules  and  regolationB  by  the  proprietor  of  a  cemetery 
mnet  be  equal,  uniform  and  reaaonable.     (Mansker  v.  Astoria,  436.) 

Oemeteriee — ^Begulation  Beaulxlxig  Payment  of  Pond  to  Care  for 
Cemetery  IiOt  cannqt  bo  Sustained  Becanao  It  Might  Subsequently 
Become  Overgrcfwn. 

13.  Where  plaintiff's  lot  was  not  overgrown  with  weeds  or  brush, 
and  in  fact  seemed  too  bare  of  growth,  a  regulation  of  the  munici- 
pal cemetery  commission  requiring  plaintiff  to  furnish  a  fund  to 
perpetually  care  for  the  lot  and  keep  it  free  from  weeds  and  brush 
cannot  be  sustained  on  the  theory  that  it  might  in  the  future  be- 
come overgrown.     (Mansker  v.  Astoria,  437.) 

Oemeteriee— OPropzletor  can  Compel  Bestoration  or  Bomoval  of  Bain- 
oua  Monuments. 

14.  If  any  of  the  markers  or  monuments  on  a  cemtery  lot  fall 
into  a  ruinous  condition  so  as  to  disfigure  the  rest  of  the  cemetery, 
the  proprietor  may  cause  them  to  be  repaired  or  removed.  (Mans- 
ker V.  Astoria,  437.) 

Cemeteriea— If  a  Builal  Lot  la  Unkept^  tbe  Propxletor  may  Bemedy 
the  Condition* 

15.  If  a  burial  lot  becomes  unsightly  by  reason  of  weeds,  the 
proprietor  of  the  cemetery  can  cause  the  condition  to  be  changed. 
(Mansker  v.  Astoria,  437.) 

Cemeteries — ^Improper  Monumenta  cannot  bo  Erected. 

16.  A  purchaser  of  a  burial  lot  cannot  erect  improper  monuments. 
(Mansker  v.  Astoria,  437.) 

Cometerlee — ^Proprietor  la  Entitled  to  General  ControL 

17.  Where  burial  lot  was  sold  subject  to  rules  and  regulations, 
the  municipality  which  was  proprietor  has  general  control  over  the 
grounds,  and,  if  a  purchaser  of  a  burial  lot  by  failing  to  act  or 
acting  wrongfully  injures  the  rights  of  others,  the  city  may  resort 
to  its  right  of  general  control  to  avail  itself  of  the  remedy.  (Mans- 
ker V.  Astoria,  437.) 

CometorioB— Offensive  Inacrlptiona  can  be  Prerentod* 

18.  Offensive  inscriptions  on  a  monument  can  be  prevented. 
(Mansker  v.  Astoria,  437.) 

CHABITIE8. 

cnuurlties — ^Tmst  not  Sustainable  as  Charity  "BenoYolency.'' 

1.  Where  a  will  gave  all  of  the  testator's  property  to  a  Swedish 
society,  and  the  instrument  did  not  use  the  word  "charity"  or 
"benevolent,"  the  trust  sought  to  be  created  cannot  be  upheld  as  a 
charitable  trust,  even  though  a  letter  showed  that  the  testator  in- 
tended his  estate  to  be  used  for  benevolent  purposes,  for  "be- 
nevolency"  is  a  much  broader  term  than  "charity,"  and  includes 
objects  and  purposes  not  charitable.  (In  re  Johnson's  Estate, 
Johnson  v.  Helmer,  143.) 
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Obarities— Purely  Oluultabto  Tnut  will  b«  Sustained  Tboogb  Beatfl- 
claries  are  not  Named. 

I  2.    A  purely  charitable  trust  mil  be  suBtained  though  no  benefi- 

I  claries   are   named,   because   it    derives  its  strength   from   the   fact 

that  its  benefits  are  to  be  distributed  among  unknown  persons.     (In 

re  Johnson's  Estate,  Johnson^ v.  Helmer,  143.) 

OHABTEBS  OF  OITIE& 

Chapman  v.  Hood  River,  43. 
Mansker  v.  Astoria,  435. 
Mono   V.   Otto,   722. 
Sprague  v.  Astoria,  298. 

Obattel  Mortgages— Assignment  of  lAimber  to  Seenre  Debt  Held  in 
Effect  a  Chattel  Mortgage. 

1.  An  assignment  of  lumber  to  secure  the  payment  of  a  debt, 
with  the  agreement  that  it  should  be  shipped  to  brokers  to  whom 
the  assignor  had  been  shipping  lumber  and  the  proceeds  paid  tho 
assignee  by  the  brokers,  was  in  legal  effect  a  chattel  mortgage  good 
as  between  the  parties  and  as  against  the  brokers  having  notice  of 
its  purpose  and  intent.     (Montgomery  v.  Dant  &  Bussell,  27.) 

COMPBOMISE  AND  SETTLEMENT. 

Compromise  and  Settlement — ^Automobile  Ownec's  Agreement  to  Pay 
Damages  Held  for  Jury. 

1.  In  an  action  against  an  automobile  truck  owner  for  negligence 
of  driver,  in  which  it  was  claimed  that  defendant  on  examination 
of  damage  to  plaintiff's  car  agreed  to  pay  for  necessary  repairs,  the 
question  of  defendant's  liability  held  for  jury.  (Taylor  v.  Free- 
mont  Fuel  Co.,  495.) 

COKSTITTJTIONAI.  LAW. 

Constitutional  Law — Compensation  for  Firoperty  Taken  Is  a  Jodlclal 
Question. 

1.  The  legislature  cannot  fix  compensation  for  property  taken 
under  the  power  of  eminent  domain;  such  matter  is  a  judicial,  and 
not  a  legislative,  question.     (Chapman  v.  Hood  Biver,  43.) 

CONTEMPT. 

Contempt — One  Disobeying  Void  Order  not  Subject  to  Ponlsdunent 

for  Contempt. 

1.  If  an  order  is  void  because  made  without  jurisdiction,  a  party 
disobeying  it  is  not  guilty  of  contempt  of  court.  (State  ex  rel.  v. 
La  FoUette,  1.) 

Contempt — Courts  have  Power  to  Enforce  Orders  Whether  Wisely  or 
Inconsiderately  Made. 

2.  Courts  have  power  to  enforce  observance  of  their  orders  by 
employing  contempt  proceedings,  and  the  power  is  not  dependent 
upon  whether  an  order  lias  been  wisely  or  inconsiderately  made,  and 
if  a  court  has  power  to  make  a  given  order  it  also  has  po^^er  to 
compel  obedience  to  that  order  until  such  time  as  the  order  is 
vacated,  since  a  party  has  his  remedy  by  appeal  and  cannot  attack 
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the  order  in  a  collateral  proceediiig  for  mere  irregn^larity.    (State 
ez  rel.  v.  La  FoUette,  1.) 

OONTBACTS. 

Oontractfl — ^Award  of  Engineer  may  be  Set  Aside  Whete  ClAssiflca- 
tion  QroflBly  Erroneous. 

1.  In  equity  the  award  of  an  engineer-arbitrator,  made  by  the 
contract  final  and  conclusive,  as  to  amount  or  quantities  to  be  paid 
for,  may  be  set  aside  where  his  classification  is  so  grossly  erroneous 
as  to  amount  to  frand  on  the  contractor.  (Johnson  y.  Prinevillei 
106.) 

Contracts    Action  at  Law  Would  not  Lie  to  Enforce  Award  Wbere 
Only  Part  of  Controversy  Submitted. 

2.  Action  at  law  would  not  lie  to  enforce  the  award  of  an  arbi- 
trator where  only  part  of  one  element  of  the  contention  between 
the  parties  to  the  contract  involved  was  submitted  to  the  arbitra- 
tion.    (Johnson  v.  Princville,  120.) 

Contracts — Rules  of  Construction  not  Applied  Wbere  Language  is 
Unambiguous. 

3.  Where  the  intent  of  the  parties  to  a  contract  is  expressed  in 
clear  and  unambiguous  language,  there  is  no  need  for  the  application 
of  any  of  the  rules  of  construction.  (Salem  King's  Products  Go.  v. 
Bamp,  329.) 

Contracts — ^Definite  and  tTnombiguous  Written  Words  Final  Evidence 
of  Intention  of  Parties. 

4.  In  construing  contracts  the  primary  object  is  to  ascertain  the 
intention  of  the  contracting  parties,  and,  if  the  words  used  by  them 
are  plain,  clear,  definite  and  unambiguous,  they  will  be  taken  as  the 
final  evidence  of  the  intention  of  the  parties.  (Salem  King's  Pro- 
ducts Co.  v.  Ramp,  329.) 

Contracts — Courts  Only  Construe  Contracts. 

5.  Courts  are  empowered  to  construe  contracts,  bnt  they  cannot 
make  contracts  for  parties.  (Salem  King's  Products  Co.  v.  Ramp. 
329.) 

Contracts — Construction  Implying  Oood  Faitb  Adopted. 

6.  If  a  contract  is  susceptible  of  two  constructions,  one  of  which 
imputes  bad  faith  and  the  other  implies  good  faith,  the  latter  will 
be  adopted  for  the  reason  that  every  contract  implies  good  faith 
and  fair  dealing  between  the  parties.  (Salem  King's  Products  Co. 
V.  Ramp,  330.) 

Contracts — Construed  Most  Strongly  Against  Party  Preparing  It. 

7.  A  written  contract  will  be  construed  most  strongly  against 
the  party  preparing  it.     (Salem  King's  Products  Co.  v.  Ramp,  330.) 

Contracts — Customs  and  Usages— Evidence — ^Parol  Evidence  Admissi- 
ble to  Show  How  and  Where  Electric  Sign  Should  be  Placed. 

8.  Where  written  contract  to  "equip"  and  "install"  electric  sign 
was  silent  as  to  where  it  should  be  placed  or  how  it  should  be 
swung  from  the  building,  evidence'  was  admissible  of  any  parol 
agreement  or  understanding  between  the  parties  as  to  such  matters, 
and|  in  the  absence  of  any  parol  agreement,  it  was  the  duty  of  the 
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one  agreeing  to  install  the  sign  to  do  so  in  the  usual  and  euston* 
ary  manner,  and  parol  testimony  would  then  be  admissible  for  the 
purpose  of  showing  what  was  the  usual  or  customary  method  or 
manner  for  the  installing  of  that  kind  of  an  electric  sign,  but  any 
contract,  verbal  or  written,  must  be  construed  as  to  the  actual  and 
physical  conditions  which  existed  at  the  time  it  was  made.  (Pal- 
danius  y.  Btrauss,  407.) 

Oontnct— Agraament  to  *^iilp^  and  ^OnstaU"  Elactxic  Sign  Usuit 
to  Put  in  Place  Boady  for  tJso. 

9.  Under  an  agreement  to  "equip"  and  'Hnstall"  an  electric  sign 
for  a  moving-picture  house,  it  was  the  duty  of  the  power  company 
to  install  the  sign  and  put  it  in  place  ready  for  use,  and  to  furnish 
all  the  equipment,  although  the  duty  to  "equip"  would  not  carry 
with  it  the  duty  to  put  the  sign  in  any  specified  place,  or  swing  it 
in  any  particular  manner.     (Paldanius  v.  Strauss,  497.) 

Contracts — ^MoTing-plctara  Theater  bad  Ko  Blgbt  to  Terminate  Con- 
tract for  Inatallation  of  Electric  Sign  Because  Power  Conqiany 
Befiised  to  Change  Iiocatlon  of  Power  Line. 

10.  Where,  at  the  time  power  company  agreed  to  install  an  elec- 
tric sign  in  front  of  a  moving-picture  theater,  there  was  a  pole 
and  power  line  or  cable  on  the  sidewalk  in  front  of  the  theater^ 
the  theater  had  no  legal  right  to  terminate  the  written  contract 
because  the  power  company  refused  to  make  a  requested  change  in 
the  location  of  the  pole  and  power  line  or  cable  in  order  to  place 
the  sign  in  a  certain  position,  unless  previously  agreed  upon.  (P^- 
danius  v.  Strauss,  497.) 

Contracts— In  Action  to  Becorer  Bental  for  Electric  flign  Installed, 
Held  That  There  was  No  EvldeQce  of  Any  Oral  Agreemsnt 
That  flign  Should  be  Hung  in  PartLcolar  Place. 

11.  In  an  action  by  a  power  company  against  moving-picture 
theater  to  recover  rental  for  electric  sign  installed,  held  that  there 
was  no  evidence  of  any  parol  contract  that  the  sign  should  be  hung 
in  any  particular  place  oi^  specified  manner,  and  instructions  assnm- 
ing  that  there  was  such  evidence  were  erroneous.  (Paldanius  t. 
Btrauss,  497.) 

Contracts— Hanging  Sign  at  Angle  not  Compliance  With  Contract 
to  Install  by  Power  Conofpany. 

12.  Hanging  a  swinging  sign  in  front  of  a  moving-picture  theater 
at  <ui  angle  so  that  only  one  side  could  be  seen  was  not  installing  it 
in  the  usual  and  customary  manner,  and  hence  power  company  did 
not  comply  with  its  contract  to  equip  and  install  the  sign,  and  pro- 
prietor of  theater  had  the  right  to  take  it  down  and  tender  it  back 
to  the  power  company  on  its  refueal  to  adjust  the  matter.  (Palda- 
nius V.  Strauss,  498.) 

Contract»— No  Becovery  on  Contract  Wlthoat  Performance  or  Tender 
of  Performance. 

13.  One  who  would  recover  on  a  contract  must  first  show  per- 
formance on  his  part  or  a  valid  tender  of  performance  which  wai 
rejected  by  the  opposite  party.  (Anderson  v.  Wallowa  Nat.  Bank 
et  al.,  e79.) 
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single  Oansa  of  Action  ArlBes  ftom  Braacli  of  Entire  €k>ntract. 
See  Action,  2. 

Failnre  to  Allege  PlaintUTB  Perf  onnance  of  Contract  Sued  on  may 
1>e  Urged  First  on  AppeaL 

See  Appeal  and  Error,  0. 

Evidence  Held  InsallLcient  to  Show  Submlsalon  to  ArUtratlon. 
See  Arbitration  and  Award,  1. 

One  Belying  on  Contract  With  Corporate  Agent  ]u»  Borden  of 
ProTing  Authority. 

See  Corporations,  2. 

Valid  Cnatoma  and  Usages  Known  to  the  Parties  are  Part  of  Con- 
tract. 

See  Customs  and  Usages,  4. 

Bepresentations  of  Agents  Held  Admissilile  as  to  Meaning  of  Con- 
tract* 

See  Evidence,  12. 
Parol  Evidence,  Admissible  to  Bipialn  Ambignons  Contract. 
See  Evidence,  11. 

Contract  for  Bale  of  Flour  In  Excess  of  150,  Within  Statute  of 
Frauds. 
See  Frauds,  Statute  of. 

CKiardian  cannot  Make  Contract  Binding  Ward's  Estate  in  First  In- 
stance. 

See  Guardian  and  Ward.  1. 
Insurance  Contracts  must  be  in  Writing  Under  Section  6457,  Or.  li. 

See  Insurance,  1. 

Idvery-atable  and  Gkurage-keepers  cannot  Contract  Against  IdabUlty 
for  Negligence. 

See  Livery-stable  and  Garage-keepers,  1. 

Facts  Held  to  Show  Agreement  to  Pay  Minimum  of  Four  Cents  a 
Poimd  Intended  Payment  of  Market  Price. 

See  Sales,  3. 

COEPOBATIONS. 

Corporations— Can  Act  Only  Throu^  Its  Officers  and  Agents. 

1.  A  corporation  can  act  only  through  its  officers  and  agents. 
(Bagot   V.  Inter-Mountain  Milling  Co.,   127.) 

Corporations — One  Belying  on  Contract  Witb  Corporate  Agent  has 
Burden  of  Proving  Authority. 

2.  Plaintiff  who  relied  on  a  contract  entered  into  with  an  agent 
of  the  defendant  corporation  has  the  burden  of  showing  such  agent's 
authority,  or  of  facts  which  would  stop  the  corporation  from  deny- 
ing it.     (Bagot  V.  Inter-Mountain  Milling  Co.,  127.) 

Corporations— Election  of  Officers  Held  Valid  Notwithstanding  Part- 
nardiip  Agreement 

3.  Under  a  partnership  agreement  that  plaintiff  should  be  elected 
president  and  director  of  a  corporation  organized  to  hold  the  assets 
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of  the  partnership,  eleetion  of  others  as  officers  und  directors  of  the 
corporation  was  valid  and  should  not  be  vacated,  where  plaintiff 
refused  to  take  part  in  the  election  or  the  meeting  at  which  it  wss 
held;  plaintiff  at  the  organization  of  the  corporation  having  been 
elected  president  and  having  acted  as  such  for  many  years.  (Kauf- 
man V.  Lombard,  378.) 

COSTS. 

Oosts— For  Additional  Abstract  by  Respondent  not  Taxable,  When 
It  was  a  Copy  of  Ai»pellant'8  Abstract. 

1.  Supreme  Court  rule  7  (89  Or.  L.  712,  173  Pac.  viii),  providing 
for  a  further  or  additional  abstract  by  respondent,  if  the  appellant's 
abstract  be  imperfect  or  unfair,  does  not  contemplate  the  repetition 
of  matter  included  in  appellant's  abstract,  so  that,  where  respond- 
ent's  additional  abstract  repeats  the  matter  contained  in  appellant's 
abstract,  and  includes  a  transcript  of  the  testimony,  costs  therefor 
cannot  be  taxed.     (Grignon  v.  Shope,  613.) 

Costa — Awarded  to  Netther  Party  on  Modification  of  Judgment. 

2.  In  a  suit  to  foreclose  a  railroad  mortgage,  involving  the  ques- 
tion of  whether  a  claim  for  electric  current  furnished  for  light, 
heat,  and  power,  and  for  supplies  used  in  the  operation  of  a  railroad 
was  entitled  to  priority  over  a  claim  for  interest  due  on  a  mortgage 
covering  the  railroad,  where  judgment  denying  power  company's 
claim  was  reversed,  in  so  far  as  it  denied  such  claim  for  power  fur- 
nished within  six  months  before  the  appointment  of  a  receiver,  to 
which  the  company  had  preferential  right  in  the  net  income  arising 
from  the  receivership,  costs  will  not  be  awarded  to  either  party  on 
appeal     (Barnum  v.  Southern  Oregon  Traction  Co.,  652.) 

C0X7BTS. 

Courts  have  Power  to  Enforce  Orders  by  Contempt  Proceedings. 
See  Contempt,  2. 

Courts  Only  Construe  Contracto  and  Do  not  B£ake  New  Ones. 
See   Contracts,  5. 

Circuit  Court  has  No  J'orlsdictlon  XTnder  Section  936,  Or.  I«,,  to  Sell 
Infant's  Land. 

See  Infants,  2. 

CBIMINAL  LAW. 

Criminal   Law — On  Affidavit   of  Prejudice   of  Judges  Improper  to 

Change  Venue. 

1.  On  the  filing  of  an  affidavit  of  prejudice  against  the  judge,  it 
was  improper,  und^r  Section  45-1,  Or.  Laws,  to  direct  change  of 
venue  to  another  county;  the  provision  contemplating  change  of 
judge.     (State  v.  Stilwell,  637.) 

Criminal  Law — ^DismlBsal  of  Indictment  not  Waarranted  Becaoae  of 
Delay  Aided  by  Defendant. 

2.  Where  defendant  first  filed  an  application  for  a  continuance, 
and  on  it  being  overruled  filed  affidavit  of  prejudice  pursuant  to 
Section  45-1,  Or.  Laws,  and  the  judge  erroneously  transferred  the 
case  to  another  county  where,  over  defendant's  motion  for  remand, 
the   case  went  to   trial  resulting  in  a  disagreement,  and  waa  then 
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remanded  to  the  original  county,  the  indictment  should  not  be  dis- 
missed under  Section  1701,  declaring  that  if  defendant  whose  trial 
has  not  been  postponed  on  his  application,  or  by  his  consent,  be  not 
brought  to  trial  at  the  next  term  of  court  in  which  the  indictment 
is  triable  after  it  is  found,  the  court  must  order  the  indictment  to 
be  dismissed  unless  good  cause  to  the  contrary  is  shown,  for  defend- 
ant first  moved  for  a  continuance,  and  even  the  granting  of  his 
motion  for  &  change  of  judge  would  have  operated  to  delay,  so  that 
the  ehange  of  venue  cannot  be  deemed  to  have  resulted  in  a  delay 
solely  without  defendant's  consent.     (State  v.  Stilwell,  637.) 

False  dalm  for  Personal  Injurlee  Against  Glty  is  Feloiiy. 
See  False  Pretenses,  1. 

CUSTOMS  AND  USAGES. 

Oostoms  and  Ueages— ^nd  Only  Those  baving  Actual  or  Presumed 
Knowledge.    , 

1.  That  party  may  be  bound  bv  a  trade  custom  or  usage,  he  must 
have  actual  knowledge  of  it,  or  it  must  be  so  general  that  he  will 
be  presumed  to  have  knowledge  of  it.     (Sims  v.  Sullivan,  487.) 

Customs  and  Usages — ^Local  Custom  must  be  QpedaUy  Pleaded. 

2.  That  a  local  custom  relied  on  to  take  a  case  out  of  the  general 
rule  of  law  may  be  shown,  it  must  be  specially  pleaded.  (Simms  v. 
Sullivan,  487.) 

Customs  and  Usages — ^No  Presumption  of  Knowledge  of  Custom  of 
Gkurage-keepers  not  to  Drain  Water  ftom  Stored  Car. 

3.  There  is  no  presumption  that  the  custom  or  usage  of  the 
garage-keepers  of  Portland  in  failing  to  drain  water  from  automo- 
biles left  with  them  for  storage  is  known  to  persons  storing  them. 
(Simms  v.  Sullivan,  487.) 

Customs  and  Usages — ^Part  of  Contract  by  Implication. 

4.  Valid  customs  known  to  the  parties  concerning  the  subject 
matter  of  an  agreement  are  part  of  it  by  implication,  and  are  ad- 
missible to  aid  in  its  interpretation,  and  not  to  contradict  or  vary 
its  plain  terms.     (Simms  v.  Sullivan,  487.) 

DAMAOES. 

Damages — ^Permanency  of  Injury  may  be  Shown  Under  General  Alle- 
gation of  Damages. 

1.  The  permanency  of  an  injury  may  be  shown  under  a  general 
allegation  of  damages,  without  more  explicit  pleading.  (Henry  v. 
Postal  Telegraph  Co.,  179.) 

Damages — Complaint  Held  not  to  Exclude  XSvldence  as  to  Perma- 
nency of  Injuries — "May." 

2.  In  an  action  against  a  telegraph  company  for  injuries  to  plain- 
tiff when  run  into  by  defendant's  messenger  boy  on  a  bicycle,  com- 
plaint, generally  describing  plaintiff's  injuries,  and  stating  her  knee 
would  be  weak  for  a  long  time,  and  the  patella  more  liable  to  dis- 
location, also  averring,  "These  conditions  may  be  'of  a  permanent 
character,"  held  sufficient  to  admit  evidence  of  the  permanency  of 
the  injury;   **may"  sometimes  importing  ability,  competency,  possi- 
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bilitjy  or  probability,  and  not  limiting  the  legal  effect  of  the  allega^ 
tion  of  genexal  damages.     (Henry  y.  Postal  Telegraph  Co.|  179.) 

DEEDS. 

Deed  Held  to  Oonstitata  Mortgiga. 
See  Mortgages^   6. 


Avermenti  of  OompUdnt  Taken  as  Trae  Wliam  Oonsidered  on  D^ 
murrer. 

See  Equity,  3. 

Allegation  of  Probata  of  Will  Held  Good  on  Oeneiel  Demurrer  Wltli- 
out  Alleging  Probate  was  on  Sworn  Petition. 

See  Pleading,  5. 

DEPOSITASIE8. 

Depositaffies— InteroBt  on  Fund  Loaned  by  Priyate  Depositary  Be- 
longs to  Principal. 

1.  If  a  private  depositary  loans  the  money  of  its  principal  and 
acquires  interest  on  it,  the  interest  belongs  to  the  owner  of  the 
fund.     (Southern  Oregon  Co.  ▼.  Gage,  Sheriff,  424.) 

DEP08ITI0K& 

D^lMsitions— Not  Objectionable  for  Statement  for  Identifying  Per- 
son. 

1.  Depositions  of  plaintiff  and  his  witness  A  are  not  objectionable 
because  of  their  statement  that  A  was  administrator  of  the  payee 
of  the  assigned  note  sued  on,  this  being  merely  for  identifying  the 
administrator,  and  not  used  for  proving  his  appointment.  (Qrignon 
y.  Shope,  612,  613.) 

DEPOSITS  IN  OOXTBT. 

DepositB  in  Oonrt— Money  Paid  into  Court  Pending  Litigation  not  a 
'Xfonnty  Fund"  Wltbin  Statute  Bequlring  Depositaries  of  County 
Funds  to  Pay  Interest  Tliereon. 

1.  Money  deposited  in  the  Circuit  Court  pending  litigation  and 
deposited  by  county  treasurer  in  a  bank  constituting  a  county  de- 
positary held  not  a  "county  fund"  within  Laws  of  1913,  page  515, 
requiring  depositaries  for  county  funds  to  pay  interest  thereon  in 
view  of  Section  5.     (Southern  Oregon  Co.  v.  Gage,  Sheriff,  424.) 

Deposits  In  Court — ^Interest  on  Money  Paid  into  Court  Pending  Liti- 
gation Paid  by  County  Depositary  Belongs  to  Owner  of  Fund, 
and  not  County. 

2.  Where  depositary  of  county  funds  paid  interest  on  money 
deposited  into  Circuit  Court  pending  litigation,  the  owner  of  the 
fund,  and  not  the  county,  was  entitled  to  such  interest.  (South- 
ern Oregon  Co.  v.  Gage,  Sheriff,  424.) 

DIVOBCE. 
DlTorce— Evidence  Held  to  Prove  Cruelty  to  Wife. 

1.  In  wife's  action  for  a  divorce  for  cruel  and  inhuman  treat- 
ment, evidence  held  to  support  judgment  for  plaintiff.  (Olson  v. 
Olson,  171.) 
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Diyorca— Five  Htmdred  Dollars  Alimony  Judgment  Against  Hnsliand 
Wortli  $1,860  Held  Proper. 

2.  Five  hundred  dollars  alimonj  judgment  for  wife  against  hns- 
l)and,  shown  to  have  had  personal  property  valued  at  il,850  and 
not  shown  to  have  had  any  liabilities,  held  proper.  (Olson  v.  Olson, 
172.) 

DiTorce— Will  be  Decreed  Only  lyy  Proper  Authority  Because  Divorce 
is  to  the  Public  Detrimieat. 

3.  Divorce,  being  prima  fade  to  the  public  detriment,  it  is 
suffered  only  in  those  special  cases  where  it  is  decreed  by  proper 
authority.     (Westfall   v.  Westfall,   225.) 

Divorce— Bule    8    of    Supreme    Court    Belazed-— Bespondent's    Caee 
Heard  on  Typewritten  Briefs. 

4.  In  view  of  extreme  poverty  of  wife,  granted  decree  of  divorce, 
from  which  husband  has  appealed,  the  rule  requiring  her  to  furnish 
printed  briefs  will  be  relaxed,  and  she  will  be  permitted  to  have  hei 
case  heard  on  typewritten  briefs.     (White  v.  White,  387.) 

Divorce— Evldeince  Sufficient  to  Establish  Defendant's  Cruelty. 

5.  In  an  action  for  divorce  on  the  ground  of  the  husband's 
cruelty,  evidence  held  sufficient  to  establish  his  cruelty.  (White  v. 
White,  387.) 

Divorce— Appeal  and  Error-— Suit  for  Maintenance  Money— Jurisdic- 
tion. 

6.  The  Supreme  Court  has  no  jurisdiction  to  grant  suit  for  main- 
tenance money  pending  appeal  from  a  decree  of  divorce.  (White  v. 
White,  387.) 

Divorce— Compelling  Wife  to  Submit  to  Abortion  Entitles  Her  to 
Divorce. 

7.  That  a  husband  compels  his  wife  to  submit  to  an  abortion 
entitles  her  to  a  divorce  on  the  ground  of  cruelty  and  inhuman 
treatment.     (White  .v.  White,  387.) 

Divorce — ^Where  Cruelty  is  Alleged,  tlie  Partieular  Acts  Belied  on 
must  be  Substantially  Proved. 

8.  Where  cruelty  is  alleged  as  a  ground  of  divorce,  the  particu- 
lar acts  relied  on  in  the  complaint  to  establish  it  must  be  substanti- 
ally proved  as  alleged.     (White  v.  White,  388.) 

Divorce— Evidence  of  Acts  of  Cruelty  not  Pleaded  may  be  Shown  in 
Corroboration. 

9.  While  a  divorce  cannot  be  granted  for  particular  acts  of 
cruelty  not  pleaded,  yet  evidence  of  acts  not  alleged  may  be  ad- 
mitted in  explanation,  corroboration,  or  aggravation  of  those,  speci- 
ally charged;  so,  where  the  act  of  the  husband  in  tying  his  wife 
down  while  she  was  pregnant  was  not  alleged,  it  might  be  proved 
in  corroboration,  etc.     (White  v.  White,  388.) 

Divorce— Divorce  cannot  be  Granted  Unless  Cruelty  Complained  of  is 
Unprovoked. 

10.  To  warrant  a  divorce  on  the  ground  of  cruel  and  inhuman 
treatment  by  one  spouse  toward  the  other,  it  must  appear  that  such 
treatment  was  unjustified  by  provocation  and  was  out  of  proportion 
to  any  offense  of  the  complaining  spouse.     (White  v.  White,  388.) 
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I>lTorc»— Decree  Shonld  not  be  Granted  \71iere  Fartiee  are  MntuaUy 
Beeponslble. 

11.  A  decree  of  divorce  tbould  not  be  granted  where  tbe  parties 
Slave  mntuallv  contributed  to  the  condition  complained  of.  (White 
V.  White,  388.) 

Dlyorco — ^Allowance  of  Salt  Money  for  Appeal  Proper. 

12.  Where  the  defendant  husband  appealed  from  a  decree  of  di- 
vorce and  the  small  allowance  for  suit  monoj  had  been  eiUhely 
exhausted  in  payment  of  witness  fees  in  the  trial  court,  the  Su- 
preme Court  should  grant  an  additional  allowance  sufficient  to  com- 
pensate the  wife  for  her  reasonable  outlay  and  expense  attendant 
upon  the  appeal.     (White  v.  White,  388.) 

Divorce— Precipitating  Family  Bow  Over  Wording  of  Telegram  Held 
Ctnel  and  Inhuman  Treatment. 

13.  For  «.  husband,  two  days  after  death  of  daughter,  and  when 
wife  was  ill,  with  a  temperature  of  103,  to  go  to  her  room  and 
abuse  and  criticise  her  and  precipitate  a  family  row  about  the 
wording  of  a  telegram  to  him  telling  him  of  daughter's  sickness,  held 
cruel  and  inhuman  treatment.     (Hamilton  v.  Hamilton,  404.) 

I>iyorc»— Findings  of  Trial  Court  Entitled  to  Weight. 

14.  In  e  divorce  case,  where  the  evidence  was  in  sharp  conflict, 
and  the  trial  judge  saw  and  heard  the  witnesses  testify  and  had 
more  or  less  personal  knowledge  of  them,  the  findings  of  the  lower 
court  as  to  questions  of  fact  are  entitled  to  some  weight  on  appeal. 
(Hamilton  v.  Hamilton,  404.) 

Divorce — Fatlier  Should  be  Giyen  Opportunity  to  Bee  Cfhild  Awarded 
Mother. 

15.  Divorce  decree  awarding  custody  of  18  year  old  son  to  mother 
should  give  the  husband  legal  right  to  visit  tho  son.  (Hamilton  v. 
Hamilton,   404.) 

ELECTION  OF  BEMEDIES. 

Election  of  Eemedies — Complaint  in  Action  Against  Third  Person  not 
Considered  as  Election  Wben  not  Beferred  to  in  Answer. 

1.  Where  there  is  no  reference  in  the  answer  to  the  complaint  filed 
by  plaintiff  in  an  action  against  a  third  party,  the  legal  effect  of 
the  pleadings  in  the  one  case  cannot  be  considered  with  reference  to 
the  other,  or  treated  as  an  election  of  remedies.  (Stone  v.  First  Na- 
tional Bank,  528.) 

Suit  to  Foreclose  Constitutes  Election  and  Precludes  Action  on  Kote. 

See  Mortgages,  8. 

Mortgagee  must  Elect  to  Foreclose  or  Becover  on  Personal  Liability. 

See   Mortgages,   7. 

EMINENT   DOMAIN. 

Eminent  Domain — City  Held  Authorized  by  Charter  to  Lay  Out  and 
Open  Streets. 

1.  Under  Hood  Eiver  City  Charter  (Sp.  Laws  1901,  p.  817),  Chap- 
ter 8,  Section  49,  and  Chapter  9,  Sections  75,  84,  87,  the  city  is 
fully  authorized  to  lay  out,  establish,  and  open  streets.     (Chapman 

v.  Hood  Biver,  43.) 
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Eminent  Domain— Common  Council  on  Writ  of  Review  of  Proceed- 
ings to  Open  Street  must  Show  Qtudiflcatlons  of  Aflsessors. 

2.  The  condemnation  of  real  property  not  being  an  ex  parte,  but 
fltrictlj  an  adversary,  proceedings,  the  common  council  of  a  city  in 
the  exercise  of  its  functions  under  the  charter  in  opening  a  street 
should  be  required  on  writ  of  review  affirmatively  to  show  the  quali- 
fications of  the  assessor  of  damages.     (Chapman  v.  Hood  River,  44.) 

Compensation  for  Property  Taken  Under  Eminent  Domain  is  Judicial 
Question. 

6ee  Constitutional  Law,  1. 

EQUITY. 

Equity— Party  Seeking  to  Enjoin  CoUectlon  of  Taxes  must  Coma 
into  Equity  With  Clean  Hands. 

1.  Plaintiff  seeking  to  enjoin  a  county  and  its  sheriff  from  col- 
lecting a  tax  on  notes  he  had  given  to  a  decedent  of  whose  estate 
he  was  administrator  may  not  complain  of  the  clouding  of  title  to 
his  own  lots,  where  such  cloud  was  caused  by  his  own  misdoings, 
and  he  conspired  as  administrator  to  defeat  the  state's  revenue  laws, 
since  he  has  been  guilty  of  bad  faith,  fraud  and  tax-dodging,  since 
he  does  not  come  with  clean  hands.  (Beid  v.  Multnomah  County, 
311.) 

Equity— Lien— Held  not  Created  by  Maxim  sa  to  Regarding  as  Dona 
Tkat  Wklch  Ought  to  be  Done. 

2.  The  maxim  as  to  regarding  that  as  done  which  ought  to  be 
done  means  that  which  the  parties  agreed  to  do,  and  have  not  done, 
and  cannot  be  invoked  to  create  an  equitable  lien  on  property  sold 
by  contract  passing  title,  and  not  evidencing  intent  to  hold  it  as 
security.     (Stone  v.  First  National  Bank,  529.) 

Equity — Complaint  Taken  as  True  on  Demurrer. 

3.  All  averments  of  a  complaint  must  be  taken  as  true  when  con- 
sidered upon  demurrer.     (Imbrie  v.  Hartiampf,  591.) 

Has  Jurisdiction  of  Suit  for  Accounting. 
See  Account,  1. 

Equity  will  not  Annul  a  Marriage  for  Wlf e^s  Concealment  of  Preg- 
nancy Wliere  tlie  Parties  liave  Intercourse  Before  Mairiage. 

See  Marriage,  1. 

ESTOPPEL. 

Estoppel—- Broker  Becelvlng  Lumber  as  Propearty  of  Assignees  Held 
not  Entitled  to  Deny  Tnat  It  was  Covered  by  Assignment. 
1.  Where  a  lumber  company,  assigning  lumber  on  the  docks  or  in 
process  of  loading  to  plaintiffs  with  a  provision  that  it  should  be 
shipped  to  a  broker  and  the  proceeds  paid  plaintiffs,  shipped  and 
invoiced  two  carloads  as  plaintiffs'  property,  the  broker  who  re- 
ceived and  accepted  them,  knowing  that  they  wore  shipped  under 
the  assignment,  was  bound  to  account  to  plaintiffs  and  could  not 
deny  that  such  lumber  was  on  the  docks  or  in  process  of  loading  so 
as  to  be  covered  by  the  assignment.  (Montgomery  v.  Dant  k  Bus- 
seU,   27.) 
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BVIDENOB. 

ETidence— Party  Entltltd  to  Opinion  of  Expert  on  Any  Facte  Sup- 
ported by  Testimony. 

1.  It  if  the  pririlege  of  counsel  to  assume  enj  state  of  facts 
which  there  is  any  testimony  tending  to  prore,  and  to  have  the  opin- 
ion of  the  expert  based  on  the  facts  assumed,  but  the  testimony 
should  tend  to  establish  the  facts  embraced  in  the  question,  and  if 
the  hypothetical  question  is  clearly  exaggerated  and  unwarranted 
by  any  testimony  in  the  case,  an  objection  to  it  should  be  sus- 
tained.    (Lehman  v.  Knott,  59.) 

Evidenca — ^Expert  not  Allo>wed  to  Draw  Inferences  of  Fact. 

2.  An  expert  is  not  allowed  to  draw  inferences  or  conclusions  of 
fact  from  the  evidence,  and  his  opinion  should  be  exact  upon  a 
hypothetical  statement  of  fact.     (Lehman  y.  Knott,  59.) 

ETldence — Form  of  Hypotbetlcal  Qnestlbn. 

3.  The  form,  of  a  hypothetical  question,  whether  it  states  facte, 
or  puts  facts  hypothetically,  or  refers  to  the  testimony  of  witnesses 
as  being  true,  should  be  shaped  so  as  to  give  the  witness  no  occa- 
sion or  opportunity  to  decide  upon  the  evidence.  (Lehman  v.  Knott, 
60.) 

Evidence — Hypothetical    Questions    Should    not    Seek    Opinion    on 
Meilts. 

4.  Hypothetical  questions  are  clearly  improper  if  they  directly 
seek  the  opinion  of  the  witness  on  the  merits  of  the  case.  (Lehman 
v.  Knott,  60.) 

Evidence — Opinions  of  Physicians  Admissible  as  to  Proper  Medical 
Treatment. 

5.  In  malpractice  case  the  question  of  whether  the  physician  had 
edopted  the  proper  treatment  is  one  in  which  the  opinions  of  med- 
ical men  may  be  received  in  evidence,  and  they  may  state  whether 
in  their  opinion  the  treatment  was  improper  or  not,  and  whether 
it  was  in  conformity  with  the  rules  and  practice  of  the  profession. 
(Lehman  v.  Knott,  60.) 

Evidence— Question  to  Physldan  Held  Improper  as  Invading  Province 
of  Jury. 

6.  In  malpractice  case  it  was  error  to  allow  plaintiff  to  ask  ex- 
pert witness  whether  application  of  side  splints  to  broken  wrist  was 
"unskillful  and  negligent,"  as  the  expert's  opinion  would  leave  little 
or  nothing  for  the  jury  to  determine,  as  improper  treatment  by  a 
surgeon  might  be  due  to  an  error  in  judgment  of  a  skillful  surgeon, 
honestly  and  carefully  exercised,  and  not  constitute  negligent  treat- 
ment.    (Lehman  v.  Knott,  60.) 

Evidence — Opinion  Evidence  Rule  Concerning  Ooncluslons  on  Merits 
not  Absolute. 

7.  As  the  opinion  evidencb  rule  is  intended  to  provide  against 
the  danger  of  invasion  of  the  province  of  the  jury,  the  court  should, 
as  far  as  possible,  exclude  the  inference,  conclusion  or  judgment  of 
a  witness  as  to  the  ultimate  fact  in  issue,  even  though  the  circum- 
stances presented  are  such  as  might  warrant  a  relaxation  of  the 
rule  excluding  opinions  but  for  this  eircumstance,  but  the  rule  is  not 
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absolnte,  for  it  freqnentlj  occhtb  that  the  only  possible  or  prac- 
tieable  method  of  making  proof  of  the  faet  in  issue  is  by  means 
of  opinion  evidenee.     (Lehman   y.   Knott,  60.) 

ETldenee— Physician  Competent  to  CKve  Opinion,  Although  Keyer 
Tteatlag  a  Similar  Case. 

8.  The  faet  that  a  physician  skilled  in  medicine  and  surgerj  had 
never  treated  a  broken  wrist  with  infection  would  not  disqualify 
him  from  giving  his  opinion  as  to  the  correct  manner  of  applying 
splints  to  a  broken  wrist  with  infection.     (Lehman  v.  Knott,  61.) 

Brrldence — Conxt  Erred  In  not  Permitting  Medical  Expert  to  Testify 
as  to  Effect  of  Slooghing  upon  Broken  Badins  Bono. 

9.  In  malpractice  case,  where  there  was  a  broken  wrist  end  in- 
fection and  a  discharge  by  the  infection,  held  that  court  erred  in 
not  permitting  expert  witness  for  defendant  to  testify  as  to  the 
effect  that  sloughing  would  have  upon  the  radius  bone  and  its  abil- 
ity to  unite.     (Lehman  v.  Knott,  61.) 

Evidonco — Parol  Evldenoo  Admissible  to  Explain  Ambignoos  Con- 
tract. 

10.  Where  the  language  of  a  contract  is  ambiguous,  equivocal,  or 
reasonably  susceptible  of  two  or  more  conflicting  constructions,  it 
is  competent  to  resort  to  parol  testimony  concerning  the  circum- 
stances under  which  the  agreement  was  made  or  to  which  it  Telates, 
including  the  situation  of  the  subject  of  the  instrument  and  of  the 
parties  to  it,  in  order,  not  to  add  to  or  detract  from  or  otherwise 
vary  the  terms  of  the  instrument,  but  to  enable  the  court  to  ascer- 
tain what  the  meaning  of  the  parties  really  is,  under  Sections  713, 
717,  Or.  L.     (Salem  King's  Products  Co.  v.  Bamp,  330.) 

Eridence — Contract  Hold  AmblgnoQa  and  Honco  to  Warrant  Parol 
ETidenco. 

11.  A  rider  to  a  contract  to  pay  a  minimum  of  four  cents  per 
pound  for  ten  years  for  loganberries,  declaring  "if  S.  raises  their 
buying  price  to  other  growers  in  1918,  or  thereafter,  this  contract 
will  automatically  conform  with  the  price,  ''held  open  to  other  mean- 
ings than  that  the  obligation  to  pay  more  than  four  cents  is  de- 
pendent upon  two  conditions,  (1)  that  if  8.  has  a  buying  price  and 
(2)  that  if  8.  raise  that  buying  price,  and  parol  evidence  was  ad- 
missible to  show  that  it  was  intended  that  S.  pay  the  market  price 
if  it  exceeded  four  cents,  in  view  of  Section  721,  Or.  L.  (Salem 
King's  Products  Co.  v.  Bamp,  330.) 

Evidonco— Construction  of  Contract  by  Agonta  of  One  Party  Hold 
Admlflslblo. 

12.  Where  agents  had  authority  to  solicit  berry-growers  to  sign 
contracts  and  to  explain  the  meaning  of  the  contracts,  representa- 
tions, by  such  agents  as  to  the  meaning  of  the  contracts  were  admis- 
sible in  evidence  where  the  contracts  were  reasonably  susceptible 
of  the  construction  given.  (Salem  King's  Products  Co.  v.  Bamp, 
330.) 

Evidence— Physician  may  Testify  as  to  Proper  Treatment,  bat 
Should  bo  Informed  What  Attending  Physician  Bid  and  Failed 
to  Do. 

13.  In  a  malpractice  case  the  opinion  of  medical  men  may  be  re- 
ceived in  evidence  as  to  what  would  be  the  proper  treatment,  but 
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thejr  slioQld  be  informed  as  to  what  treatment  was  given  tlio 
patient,  or  what  the  phjsieian  in  attendance  failed  to  do.  (Emer- 
•on  Y.  Lumbermen's  Hospital  Assn.,  472.) 

ETldence— Judicial  Notice  not  Taken  of  Cban^ea  in  Temperature. 

14.  Judicial  notice  cannot  bo  taken  of  variations  in  temperature 
in  particular  places  et  particular  times.     (Simms  v.  SuUiven,  488.) 

Eridmce— Xk>nimon  Knowledge  TbAt  Eloctric  Signup  are  Used  for  Ad- 
Ytrtialng  Purposes. 

15.  It  is  a  matter  of  common  knowledge  that  electrie  signs  are 
used  for  advertising  purposes.     (Paldanius  ▼.  Strauss,  497.) 

Evidencs — Complaint  Against  Third  Persons  Held  to  be  Considered 
as  Showing  History  ef  Transaction  and  Party's  Understanding 
of  Contract. 

16.  In  a  suit  on  a  contract  for  the  sale  of  logs  previously  sold 
to  a  third  party  by  a  contract  canceled  by  mutual  consent,  though 
the  execution  of  the  earlier  contract  and  what  was  done  under  it, 
or  its  terms  and  conditions,  or  the  reasons  why  it  was  eajiceled, 
were  not  pleaded  as  a  defense,  and  there  was  no  reference  in  the 
answer  to  the  complaint  filed  by  plaintiff  in  en  action  against  the 
third  person,  such  complaint  could  be  considered  for  the  purpose 
of  showing  the  history  of  the  transaction,  the  relation  of  the  par- 
ties, and  the  reasons  why  the  contract  in  suit  was  executed  and 
how  it  was  understood  and  construed  by  plaintiff.  (Stone  v.  First 
Nat.  Bank,  529.) 

Eyidence — Sheriff  Presumed  to  baTe  Paid  Proceeds  of  Poredoeure 
Sale  to  County  Clerk. 

17.  As  there  is  a  legal  presumption  that  official  duty  has  been 
performed,  where  the  court  found  that  a  mortgagee  receipted  to  the 
county  clerk  for  the  proceeds  of  a  foreclosure  sale,  it  must  be  pre- 
sumed that  the  sheriff  paid  the  money  to  the  county  clerk.  (Meade 
Y.  ChurchUl,  701.) 

Held  Snfllcient  to  Prove  Concerted  Action  in  Killing  of  Dog. 
See  Animals,  1. 

Admission  of  Judgment-roll  Held  Prejudicial  to  Defendant. 

See  Appeal  and  Error,  13. 

Held  Sufllciont  to  Show  Broker  Knew  Lumber,  Invoiced  as  Assignee's 
Property  was  Subject  to  Assignment. 

See  Assignments,  1. 
Held  Disui&cient  to  Show  Claimant  Made  Statements  to  Didnce  Loan. 

See  Attachment,  1. 

Testimony  of  Neither  Husband  nor  Wife  Admitted  to  Show  Illegiti- 
macy of  Offspring. 

See  Bastards,  1. 

Testimony  of  Neitber  Husband  nor  Wife  Seceived  to  Overcome  Pre- 
sumption of  Legitimacy  of  Offspring. 

See  Bastards,  1. 

Evidence  of  Execution  Held  Sofllcieat  to  Sustain  Finding. 

See  Bills  and  Notes,  4, 
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Sentiment  of  Bank  Dlrectoni  not  Oommnnicated  to  Broker  or  Pnr- 
cbaser  Inadmlseible  In  Suit  for  Compensation. 

See  Brokers,  9. 

Held  Sttfllclent  to  JuBtlfy  Instraction  as  to  Frodncing  Pnrcliaser. 
See  Brokers,  11. 

Parol  Evidence  AdinlSBlble  to  Show  How  and  Wkere  Electric  Sign 
Should  be  Placed. 

See   Contracts,  8. 

Definite  and  Unambiguous  Written  Words  Final  Evidence  of  Inten- 
tion. 

See    Contracts,   4. 

Held  No  Evidence  of  Oral  AgreementL 
See  Contracts,  11. 

Averment  "These  Conditions  may  be  of  a  Permanent  Character" 
Held  Suffldent  to  Admit  Evidence  of  the  Feormanency  of  the 
Injury. 

See  Damages,  2. 

Evidence  of  Acts  of  Ctuelty  not  Pleaded  may  be  Shown  in  Corrob- 
oration. 

See  Divorce,  9. 

Held  Sufficient  to  Establish  Defendant's  Cruelty. 
See  Divorce,  5. 

Held  Sufficient  to  Support  Judgment  for  Wife  on  Chround  of  Cruel 
and  Tuhnman  Treatment, 

See  Divorce,  1. 

Evidence  of  Gifts  C^usa  Mortis  Carefully  Scrutinized. 
See  Gifts,  10. 

Held  to  Show  Buyer  of  Business  Defrauded  by  BCisxepreseiitattdn  as 
to  Dally  Sales. 

See  Goodwill,  1. 

Evidence  of  Benewal  of  Insurance  Policy  Held  Insufficient  to  Oo  to 
Jury. 

See  Insurance,  4. 

Held  to  Show  Plalntiir  Knew  of  Defendant's  Pregnancy  at  Time  of 
Marriage. 

See  Marriage,  3. 

Where  No  Bindlqg  Contract  was  Made  Evidence  of  Declarations  by 
Purchaser  to  Broker  Should  be  Limited  to  Issue  Whether  Pur- 
chaser was  Produced. 

See  Triai;^. 

Held  Will  Executed  by  Testator  In  Contemplation  of  Suicide  Did  not 
Show  His  Deslxes. 

See  Wills,  3. 

Held  to  Show  Decedent's  Incapacity  to  Execute  Will. 
See  WiUs,  10. 
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EXECUTORS  AMD  ADMINISTBATOBa 

Execnton  and  Admlnistraton— Awlgnea  of  Foreigii  Adminlistxator 
mAy  Sue  in  tlia  State. 

1.  The  right  of  an  assignee  of  a  note  to  sue  thereon  in  the  state 
ia  not  affected  bj  the  fact  of  the  assignor's  being  a  foreign  admin- 
istrator.    (Grignon  y.  Shope,  611.) 

Executon  and  Adminiatrators — Order  of  Oonrt  not  Necesaary  for 

Sale  of  Note. 

2.  A  statute  requiring  an  order  of  court  for  sale  of  personal 
property  bj  an  administrator  does  not  apply  to  negotiable  instra- 
ments.     (Grignon  v.  Shope,  611.) 

Notes  OiTen  by  Administrator  to  Doceaaad  Held  Unpaid  at  Tlxne  of 
Asaessment  and  Taxation. 

See  Taxation,  4. 

Oaanot  be  Comp^ad  to  Sedeem  Deivlaed  lAad* 
Bee  WUls,  12. 

FAUE  PBETENSE8. 

False  Pretenses— False  Cflalm  for  Personal  Injuries  Against  Olty  Is 
a  Felony,  Be^rardless  of  DefecUTe  Vorlficatlon. 

1.  A  claim,  made  against  a  city  for  personal  injuries,  that  ia 
false  and  mnde  with  intent  to  defraud  and  to  obtain  money  or  prop- 
erty, constitutes  a  felony,  regardless  of  a  defective  ▼erifleation. 
(Sprague  ▼.  Astoria,  298.) 

FINDINGS. 

Held  Conclusive  on  Supreme  Oouzt  When  Supported  by  Abundant 
Evidence. 

See  Appeal  and  Error,  18. 

Findings  of  Trial  Oonrt  on  OoniUcting  Evldonca  Htid  Entitled  to 
Weigbt  on  Appeal 

See  Divorce,  14. 

FRAUD. 

Frand— Bepresentation  as  to  BeUnquisbmttit  of  Government  Land 
Entry  Held  Actionable. 

1.  Where  the  filings  on  government  land  were  a  matter  of  record, 
and  an  inspection  of  the  records  would  have  disclosed  another  filing 
on  land  covered  by  that  of  M.,  and  that  a  contest  was  pending, 
defendant's  assurance  to  plaintiff  that  he  had  investigated  the  filing 
at  the  land  office,  and  that  a  relinquishment  from  M.  and  filing  by 
plaintiff  would  give  a  preference  right,  was  either  knowingly  false 
or  recklessly  made.     (Boord  v.  Kaylor,  366.) 

Frand— <fomplalnt  Held  Sufficient 

2.  In  an  action  for  deceit  in  fraudulently  inducing  plaintiff  to 
buy  a  relinquishment  of  a  government  land  entry,  complaint  held  to 
allege  sufficiently  that  defendant's  representations  wero  false,  that 
he  knew  they  were  false,  or  made  them  recklessly,  that  he  intended 
them  to  be  acted  upoui  end  that  they  were  ected  upon.  (Boord  v. 
Kaylor,  866.) 
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Fraud— AUegatioiui  EssentlaL 

3.  In  an  action  for  deceit^  the  complaint  must  show  that  the 
alleged  representations  were  false,  that  defendant  knew  them  to  be 
false,  or  made  them  recklessly  of  his  own  knowledge,  without  know- 
ing whether  they  were  true  or  false;  that  he  so  made  them,  intend- 
ing that  the  party  to  whom  they  were  made  should  act  upon  them, 
and  that  such  party  accepted  them  as  true,  and  acted  upon  them 
to  his  damage.     (Boord  t.  Eaylor,  866.) 

Fraud— Immaterial  to  Wliom  Plaintiff  Paid  Money,  or  WlieUier  De- 
fendant Becelved  Benefit. 

4.  Where  defendant  induced  plaintiff,  by  false  representations, 
to  buy  a  worthless  relinquishment  of  a  government  land  entry,  it 
was  immaterial  on  the  question  of  liability  whether  plaintiff  paid 
the  money  to  B.  individually  or  as  defendant's  agent,  or  to  the 
party  making  the  filing,  or  whether  defendant  had  the  benefit  of  the 
money.     (Boord  v.  Kaylor,  367.) 

Evidence  Held  Xnanlllcient  to  Shov. 
8ee  Attachment,  1. 

Dday  by  Buyer  Se^kinig  to  Beednd  Held  Question  for  Jury. 
See  Goodwill,  2. 

Stfznal  Ihteroonrse  Between  Husband  and  Wife  Prior  to  Marriage 
Held  Bar  to  Suit  for  Annulment  for  Fraud. 

See  Marriage,  2. 

OIFT8. 

aifts — CMvlng  of  Kote  Indicates  Gift  of  Money  was  not  Accepted. 

1.  The  giving  of  the  alleged  donee  of  money  to  the  alleged  donor 
of  a  note  for  the  amount,  said  donee  urging  said  donor  to  take  the 
note,  indicates  that  the  gift  was  not  accepted.  (Grignon  v.  Shope, 
611.) 

Gifts— Invalid  for  Condition  of  Beversion. 

2.  A  gift  is  rendered  invalid  by  a  condition  coupled  therewith 
that  on  the  happening  of  an  event  it  shall  revert  to  the  donor. 
(Grignon  v.  Shope,  611.) 

Gifts— Bssentlals  of  "Gift  Inter  Vivos"  Enumerated. 

3.  The  essential  elements  of  a  "gift  inter  vivos**  are:  A  donor 
competent  to  contract;  freedom  of  will  of  donor;  the  gift  must  be 
complete  and  nothing  left  undone;  the  property  must  be  delivered 
by  the  donor  and  accepted  by  the  donee;  the  gift  must  go  into 
immediate  and  absolute  effect.     (Grignon  v.  Shope,  611.) 

Gifts— Gift  Oanaa  Mortis  Bevocable  During  Donor's  Life  or  by  Be- 
covery  from  lUnesa 

4.  A  gift  oanua  morti$  is  revocable  during  life  of  the  donor  or  is 
revocable  by  recovery  or  delivery  of  the  donor  from  the  illness  or 
peril.     (Grignon  v.  Shope,  612.) 

Gifts— Aiyprehenslon    of   Speedy    Deatb   Essential    for   Gift   Causa 
Mortis. 

5.  A  gift  causa  mortis  must  be  made  on  apprehension  of  speedy 
dPAth  from  present  sickness  or  impending  peril.  (Grignon  v.  Shope, 
612.) 
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Gifts— Showing  of  bteatlon  and  DoUvery  EsBentlal  for  '^Olft  Oavsa 
Mortis.* 

6.  To  make  a  "gift  causa  martit^  there  must  be  clearlj  and  intel- 
ligently manifested  an  intention  to  make  a  present  gift,  and  in  con- 
summation of  the  intention  a  deliverj  of  the  property  to  or  for  the 
use  of  the  donee.     (Grignon  ▼.  Shope,  612.) 

aif t8-— Loan  not  a  Gift. 

7.  A  loan  is  not  a  gift.     (Grignon  ▼.  Shope,  612.) 

OlftB — ^RaUnqniflliment  of  Control  Easentlal  for  Gift  Inter  Vlvoa 

8.  For  a  yalid  gift  inter  vivos  there  must  be,  not  only  a  delivery 
of  possession  of  the  Article,  but  a  relinquishment  of  dominion  and 
control.     (Grignon  v.  Shope,  612.) 

Gifts— Intention  to  Transfer  Title  Essential  for  Gift  Inter  Vivos. 

9.  To  make  a  valid  and  effective  gift  inter  vivos,  there  must  be 
on  intention  to  transfer  title  to  the  property.  (Grignon  v.  Shope, 
612.) 

Gifts— Evidence  of  Gift  Oansa  Mortis  Closely  Scratinlzed. 

10.  Gifts  causa  mortis  are  against  the  policy  of  the  law,  end  evi- 
dence thereof  is  carefully  scrutinized.     (Grignon  v.  6hope,  612.) 

GOOD  FAITH. 

"Where  Kote  IHd  not  Contain  Acceleration  Clanse  and  had  not  Bffa- 
tared  Becaose  of  Failnre  to  Pay  Interest^  a  Purchaser  in  Good 
Faith  for  Value  was  a  Purchaser  Before  Maturity  for  Value. 

6ee  Bills  and  Notes,  1« 

^  GOODWnJi. 

Goodwill— Evidence  Held  to  Show  Buyer  of  Business  Defrauded  by 
Misrepresentation  as  to  Daily  Sales. 

1.  In  COL  action  by  the  buyer  of  a  millinery  business  to  rescind 
the  sale  on  account  of  .the  seller's  fraud,  evidence  held  to  justify 
finding  that  plaintiff  buyer  was  defrauded,  in  that  defendant  seller 
misrepresented  that  her  sales  amounted  to  some  $50  a  day.  (Elvers 
V.  Peard,  197.) 

Goodwill-— Whether  Buyer  Seeking  to  Bescind  Barred  by  Delay  In 
(Hvlng  Notice  After  Discovery  of  Fraud  Held  Jury  Question. 

2.  In  an  action  by  the  buyer  of  a  millinery  business  to  rescind 
on  account  of  the  seller's  misrepresentations  that  she  did  a  business 
of  $50  a  day,  whether  plaintiff  buyer's  delay  of  thirteen  days  after 
discovering  the  fraud  before  giving  notice  to  rescind  was  unreason- 
able, so  that  he  is  barred  by  his  laches,  held  for  the  jury  under 
the  evidence.     (Elvers  v.  Peard,  197.) 

GXJABDIAN  ASSm  WABD. 

Guardian  and  Ward — Guardian  not  Authorized  to  Make  Contract 

BindUUT  Ward's  Estate  In  lirst  Instance. 

1.    A  guardian  is  not  authorized  to  enter  into  a  contract  which 

will  bind  the  ward's  estate  in  the  first  instance,  except  to  mortgage 

the  ward's  land  for  oertain  purpoees,  under  Section  1S28|  Or.  L.,  and 
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where  such  a  liability  is  incurred  for  the  benefit,  or  on  behalf  of  the 
ward,  it  is  primarily  the  guardian's  contract,  and  the  guardian,  and 
not  the  one  with  whom  he  contracts,  must  look,  in  the  first  instance, 
to  the  ward's  estate  for  compensation.     (Kirk  v.  Mullen,  563.) 

HIGHWAT8. 

Highways— Municipal  Corporations — Termini  of  County  Boad  or  City 
Street  must  be  Definitely  Iiocated. 

1.  It  is  essential  to  the  lawful  location  6f  a  county  road  or  a 
city  street  that  the  termini  of  the  same  be  definitely  located. 
(Chapman  v.  Hood  Biver,  44.) 

HUSBAND  AND   WIFE. 

Testimony  of  Nelthm:  Beceived  to  Overcome  Presnmptioin  of  Legiti« 
macy  of  Offspring. 

6ee  Bastards^  1.  / 

HYPOTHETICAIa   QUESTIONS. 
Form  of. 

See  Evidence,  3. 

Improper  When  They  Seek  Opinion  on  the  Merits. 

See  Evidencei  4. 

INDICTMENT. 

Dismissal  not  Warranted  Because  of  Delay  Aided  by  Defeudaat, 
See  Criminal  Law,  2. 

INFANTS 

Infants— Confirmation  of  SherUTs  Sale  Under  Void  Judgment  Did 
not  Validate  Sale. 

1.  Circuit  court's  confirmation  of  sale  of  infant's  land  under  a 
judgment  of  such  court  void  for  want  of  jurisdiction,  did  not  vali- 
date the  sale.     (Kirk  v.  Mullen,  563.) 

Infants — Circuit  Court  Judgment  Ordering  Sale  of  Infant's  Land 
Void  for  Lack  of  Jurisdiction. 

2.  Judgment,  attachment,  and  sale  of  infant's  land  in  an  action 
in  the  Circuit  Court  held  absolutely  void,  such  court  haviT>g  no 
jurisdiction,  in  view  of  Section  936,  Or.  L.,  giving  the  County  Court 
exclusive  jurisdiction  of  the  sale  of  an  infant's  property.  (Kirk  v. 
Mullen,  563.) 

INHEBITANCE  TAX. 

State  Inheritance  Tax  Act  not  Violative  of  Article  IV,  Section  20, 
Oregon  Constitution. 

See  Statutes,  1. 

INJUNCTION. 

mjunction — ^Appeal  from  Judgment  Declaring  Guilty  of  Contempt  in 
Disobeying  Unappealable  Order. 

1.  One  declared  guilty  of  contempt  for  disobedience  of  a  tem- 
porary mandatory  injunction   can  appeal  from  the  judgment  under 
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Bection  684 ,  Or.  L.,  and  Biich  an  appeal  in  the  contempt  proceeding 
bring!  np  for  consideration  the  question  of  the  validity  of  the  tem- 
porary injunction,  even  if  the  order  for  the  injunction  be  non- 
appealable.    (State  ex  rel.  v.  La  Follette,  1.) 

Znjuiction — Order  for  Temporary  Injunctloii  Void  in  Abaanca  of 
Undertaking  —  Bisobediance  of  Temporary  Injunction  lamed 
Withont  Undertaking  not  Contempt. 

2.  In  an  action  against  fruit-growers  for  speeiile  performance  of 
a  contract  to  deliver  loganberries  for  ten  years  at  a  minimum  price 
of  four  cents  per  pound,  where  defendants  claimed  that  they  were 
entitled  to  nine  cents  a  pound  for  the  year  and  plaintiff  claimed 
they  were  entitled  to  oniv  five  and  one-half  cents  a  pound,  an 
order  for  a  temporary  injunction  against  sale  of  berrii^s  by  de- 
fendants to  other  than  plaintiff  providing  for  payment  of  five  and 
one-half  cents  to  the  defendants  direct  and  three  and  one-half  cents 
to  the  clerk  of  court  to  await  the  result  of  the  trial,  was  absolutely 
void  in  absence  of  an  undertaking,  under  Section  417,  Or.  L.,  and 
disobedience  thereof  did  not  constitlute  contempt.  (State  ex  rei. 
V.  La  FoUette,  1.) 

Void  Order  Granting  Preliminary  Injunction,  Appealable. 

See  Appeal  and  Error,  5. 

Party  Seeking  to  Enjoin  OoUactioa  of  Taxes  most  Oome  into  'Bqjaitj 
With  dean  Hands. 

See  Equity,  1. 

m  BTEUOnONB. 

Erronaens  Instmctlon  Does  not  Beqidre  BererMl  Wken. 

See  Appeal  and  Error,  14. 

Instruction  Based  cm  Stipulation  Erroneoiiflly  Allowing  I&terssI  Htid 
Harmless  Error. 

See  Appeal  and  Error,  17. 

To  be   Reviewable,    Exception   must  baTs   been  Taken  in  liower 

Oonrt. 

See  Appeal  and  Error,  9. 

Section  172,  Or.  Ik,  Held  not  to  Apply  to  Persmptory  Instmctlon  of 
Trial  Judge  Directing  Verdict. 

See  Appeal  and  Error,  8. 

As  to  Ability  of  Purchaser  Held  Miflleading. 
See  Brokers,  IQ. 

Held  Erroneous  in  View  of  Evidence  of  Parol  Contract  Tbat  Sign 
was  to  be  Hung  in  Particular  Place. 

See  Contracts,  11. 

In  Malpractice  Case  Held  Within  the  Complaint. 
See  Physicians   and   Surgeons,  1. 

Instruction  in  Malpractice  Case  Held  Withont  tlie  Case. 

See  Trial,  1. 

Instructions  as  to  Bight  of  Broker  to  Compensation  Held  to  Invade 
Province  of  Jury. 

See  Trial,  8. 
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INSURAKOE. 

bunrance— Insiinuica  Contiract  must  be  in  Writing  XJnd«r  Statute. 

1.  Section  6457,  Or.  It,,  forbidding  the  iBsnance  of  renewal  of  in- 
surance policies  which  do  not  contain  the  conditions  therein  pre- 
•cribed  to  be  stated  on  page  2  of  the  policy,  in  effect  requires  tho 
policy  to  be  in  writing,  and  prohibits  oral  contracts  of  insurance. 
(Salquiat  ▼.  Oregon  Fire  Relief  Assn.,  416.) 

Insurance— Authorltj  of  Agent  Wlio  XSxecuted  Benewal  must  be  In 
Writing. 

2.  The  requirement  of  Section  6457,  Or.  L.,  that  an  insurance 
policy  shall  specify  that  in  any  matter  relating  to  the  insurance  no 
person,  unless  duly  authorized  m  writing,  shall  be  deemed  the  agent 
of  the  company,  a  renewal  of  a  valid  existing  policy  made  by  an 
agent  is  not  binding  on  the  company,  unless  it  is  shown  that  the 
agent  was  authorized  in  writing  to  renew  the  insurance.  (Salquist 
V.  Oregon  Fire  Belief  Assn.,  416.) 

Inaarance— -Answer  Xnadvertently  Admitting   Agency  is  not   "Ap- 
pointment in  Writing.** 

8.  An  answer  by  an  insurance  company  admitting  that  the  agent 
whom  plaintiff  alleged  renewed  her  policy  was  authorized  to  solicit 
insurance  for  the  company,  which  was  subsequently  withdrawn  as 
having  been  filed  under  a  wrong  conception  of  the  facts,  is  not  the 
written  authority  of  the  agent  to  bind  the  company  required  by  the 
statute.     (Salquist  v.  Oregon  fHre  Relief  Assn.,  416.) 

Insurance — Evidence  of  Benewal  of  Expired  Follcy  Before  Fire  Oc- 
curred Held  Insufficient  to  Oo  to  Jury. 

4.  Where  the  written  insurance  policy  had  expired  before  the  fire 
occurred,  evidence  that  one  who  had  been  previously  authorized  to 
solicit  insurance  for  the  company  had  agreed  to  renew  the  policy 
when  it  expired,  but  that  his  agency  had  been  terminated  before  the 
policy  expired,  and  no  new  policy  was  ever  issued,  nor  was  the  re- 
newal premium  paid,  does  not  warrant  the  jury  in  finding  that  the 
company  had  renewed  the  policy,  so  that  it  was  error  to  deny  a 
motion  for  nonsuit.     (Salquist  v.  Oregon  Fire  Belief  Assn.,  416.) 

Insurance — ^Agency  cannot  be  Prored  by  Holding  Out. 

5.  Under  Section  6457,  Or.  L.,  requiring  an  agent  to  be  author- 
ized in  writing  to  bind  an  insurance  company  the  authority  of  an 
agent  cannot  be  proved  by  evidence  that  the  company  held  him  out 
as  its  agent.     (Salquist  v.  Oregon  Fire  Belief  Assn.,  416.) 

Insurance— Agent  to  Solicit  bas  No  Antbority  to  Bind  Company. 

6.  Authority  of  an  agent  to  solicit  insurance  confers  no  power 
upon  the  agent  to  write  insurance  which  shall  bind  the  company, 
especially  where  the  policy  which  insured  claimed  the  agent  renewed 
stipulated  that  the  liability  of  insurer  should  not  commeuce  until 
the  application  was  approved  by  the  home  office.  (Salquist  v.  Ore- 
gon Fire  Belief  Assn.,  416.) 


Interest— Mortgagee  Befniing  to  Pay  Excess  on  Sale  to  Owner  is 
Idable  for  Interest 

1.    Where   a   mortgagee   receiving   the   proceeds   of  a   foreclosure 
sale  refused  on  demand  to  pay  tbe  owner  of  tho  land  the  amount 
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90  bOt  0B#  X#COTCfjr« 

1^  Tboagjb  plaintiff  luw  two  jodgmento  against  tlia  two  defend- 
aato  for  tii^eir  tort,  ilie  can  enjoy  onJj  oaa  reeovory.  (Stnfl  t.  Por- 
tor  et  al,,  514.) 


JatfgmoDt— Agnlnft  Def iodaato  Suad  for  Tort  may  be  m  to  One  or 
More. 

t.  In  an  eetion  for  tort,  defendant!  maj  be  liable  jointly  or 
•everaJlyi  and,  under  Bection  180,  L.  O.  L^  judgment  may  be  givea 
for  or  against  one  or  more  of  them,  while,  under  Section  181,  in  ita 
discretion  the  court  may  render  judgment  against  one  or  more,  a 
aeverai  judguieni  being  proper,  leaving  ':;he  action  to  proceed  against 
the  other.     (Stull  v.  Porter  et  al.,  514.) 

Judigmoiit  Against  Codef endaat  not  Oroimd  for  Appeal  by  Par^  not 
Inclodod  in  tho  Judgment. 

Bee  Appeal  and  Error,  15. 

Poralgn  Probato  Judgmento  cannot  be  IMacredlted  for  IrregolaxitieB. 

bee  Willi,  29. 

Poroign  Decree  Probating  Will  cannot  be  Attacked  by  Showing 
Later  WllL 

Hoe  Willi,  80. 

JUDICIAL  8ALE& 

Judicial  Balea— <7onflnnatlon  Does  not  Validate  Sale  on  Judgment 
Void  for  Want  of  Jurisdiction. 

1.  A  conflrmation  euros  irregularities,  but  it  cannot  render  valid 
a  lalo  upon  a  judgmeut  void  for  want  of  jnriBdiction  in  the  court 
to  render  it,  or  upon  process  which  the  court  had  no  jurisdiction  to 
employ.     (Kirk  v.  MuUon,  563.) 
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Oonfirxnatloii  of  SheriiTs  tele  Under  Void  Jndgmeat  Does  not  Vali- 
date Sale. 
See  Infante,  1. 

JUBISDICTIOK. 

Supreme  Court  haa  No  Jnrlsdlction  to  Allow  Maintenance  Money 
Pending  Appeal  from  Decree  of  DiTorce. 

See  DlYorce,  6. 

Sale  of  Infant's  Land  Under  Section  936^  Or.  lib,  Void  for  Want  of 
Jurisdiction. 

See  Infants,  2, 

JUET. 

Justification  for  Killing  Dog  Held  Question  for  Juy. 
See   Animals,  2. 

Automobile  Owner's  Agreement  to  Pay  Damages  Held  Question  for 
Jury. 

See  Compromise  and  Settlement,  1. 

UBEL  AND  SLANDEB. 

Ubel  and  Slander — Calling  Unmairied  Woman  a  Prostitute  not  Slan- 
derous Per  8e. 

1.  Charging  an  unmarried  woman  with  being  a  prostitute  is  not 
slanderous  per  se,     (Neelands  v.  Dugan,  177.)  • 

LICENSES. 

Conveyance  of  Burial  Qround  Passes  License. 

See  Cemeteries,  2. 
Blgbt  of  Burial  is  License. 

See  Cemeteries,  1. 

LIEN. 

Lens — Contract  for  Sale  of  Logs  Held  not  to  (Hve  an  Equitable 
Lien— "Invoice." 

1.  A  contract  for  the  sale  of  logs  which  stipulated  that  the 
seller  expected  to  diseount  the  buyer's  acceptances  with  a  bank, 
wherein  a  buyer  agreed  that,  in  order  further  to  secure  payment  of 
the  acceptances,  it  would  assign  to  the  bank  or  such  other  person 
as  the  seller  might  direct  the  invoices  of  the  buyer  against  its  cus- 
tomers for  the  lumber  manufactured  from  the  logs,  did  not  give 
an  equitable  lien  in  favor  of  the  seller  of  the  logs  after  transfer 
of  their  possession  to  the  buyer,  an  "invoice"  being  merely  a  writ- 
ten account  of  the  particulars  of  merchandise  shipped  or  sent  to  a 
purchaser,  consignee,  or  factor,  with  the  value  or  prices  and  charges 
annexed;  merely  another  term  for  bill  rendered.  (Stone  v.  First 
National  Bank,  529.) 

Liens — Contract  for  Sale  of  Logs  Providing  for  Assignment  of  In- 
voices as  Security  Held  not  to  Oive  Equitable  Lien. 

2.  A  contract  for  the  sale  of  logs  previously  sold  to  the 
C.  Company  by  a  contract  canceled  by  mutual  consent,  which  pro- 
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of  excess  of  that  required  to  satisfy  the  foreclosure  decree,  such 
owner  is  entitled  to  interest  under  Section  7988,  subdivision  3,  Or. 
Laws,  providing  for  interest  on  money  received  to  the  use  of  an- 
other and  retained  beyond  a  reasonaable  time,  as  her  claim  was 
founded  upon  a  legal  liability,  «ind  not  on  mere  equity  and  good 
eonscienee.     (Meade  v.  Churchill,  701.) 

Broker  not  Entltlod  to  Interest  on  BecoTery  of  OommiaBion. 
See  Brokers,  8. 

Xtaterest  on  Fond  I/>aaed  by  Prlvite  Depositary  Belongs  to  Prln- 
dpaL 

See  Depositaries,  1. 

Btterest  Earned  on  Money  Paid  into  Court  Btf  ongs  to  Owner  of  tba 
Money. 

See  Deposits  in  Court,  2. 

Bvidence  Held  to  Show  Payment  of  Inteirest  was  Voluntary. 
See  Payment,  1. 

JXTDGMEKT. 

Judgment — ^Thongh  Separate  Against  Joint  Tort-fea«ors  There  can 
be  but  one  Becovery. 

1.  Though  plaintiff  has  two  judgments  against  the  two  defend- 
ants for  their  tort,  she  can  enjoy  only  one  recovery.  (Stull  v.  Por- 
ter et  al.,  514.) 

Judgment— Against  Defendants  Sued  for  Tort  may  be  as  to  One  or 
More. 

2.  In  an  action  for  tort,  defendants  may  be  liable  jointly  or 
severally,  and,  under  Section  180,  L.  O.  L.,  judgment  may  be  given 
for  or  against  one  or  more  of  them,  while,  under  Section  181,  in  its 
discretion  the  court  may  render  judgment  against  one  or  more,  a 
eeveral  judgment  being  proper,  leaving  ':he  action  to  proceed  against 
the  other.     (Stull  v.  Porter  et  al.,  514.) 

Judgment  Against  Codef endant  not  around  for  Appeal  by  Party  not 
Included  in  tlie  Judgment. 

See  Appeal  and  Error,  15. 

Foreign  Probate  Judgments  cannot  be  Discredited  for  Irregularities. 

See  Wills,  29. 

Foreign  Decree  Probating  Will  cannot  be  Attacked  by  Showing 
Later  WilL 

See  WilLi,  30. 

JUDICIAI.  SALES. 

Judicial  Bales-Confirmation  Does  not  Validate  Sale  on  Judgment 
Void  for  Want  of  Jurisdiction, 

1.  A  confirmation  cures  irregularities,  but  it  cannot  render  veJid 
a  sale  upon  a  judgment  void  for  want  of  jurisdiction  in  the  court 
to  render  it,  or  upon  process  which  the  court  had  uo  jurisdiction  to 
employ.     (Kirk  v.  Mullen,  563.) 
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Oonflnoatloii  of  BbaeUPs  tela  XTnder  Void  Judgment  Does  not  Vali- 
date Sale. 

See  Infants,  1. 

JUBISDIOTIOK. 

Supreme  Court  has  Ko  Jtrlsdlctlon  to  Allow  Maintenance  Money 
Pending  Appeal  from  Decree  of  DiTorce. 

6ee  Divorce,  6. 

Sale  of  Infant's  Land  Under  Section  936^  Or.  I^,  Void  for  Want  of 
Jurisdiction. 

See  Infants,  2. 

JUBT. 
Justification  for  Killing  Dog  Held  Question  for  Jury. 
See  Animals,  2. 

Automobile  Owners  Agreement  to  Pay  Damages  Held  Question  for 
Jury. 

See  Compromise  and  Settlement,  1. 

UBEL  AND  SLANDEB. 

Ubel  and  Slander — Calling  Unmazvied  Woman  a  Prostitute  not  Slan- 
derous Per  Se. 

1.  Charging  en  unmarried  woman  with  being  a  prostitute  is  not 
slanderous  per  se.     (Neelands  v.  Dugan,  177.) 

LICENSES. 

Conveyance  of  Burial  Oround  Passes  License. 

See  Cemeteries,  2. 
Bight  of  Burial  is  License. 

See  Cemeteries,  1. 

UEN. 

Lens — Contract  for  Sale  of  Logs  Held  not  to  Oive  an  Equitable 
Lien— "Invoice." 

1.  A  contract  for  the  sale  of  logs  which  stipulated  that  the 
seller  expected  to  discount  the  buyer's  acceptances  with  a  bank, 
wherein  a  buyer  agreed  that,  in  order  further  to  secure  payment  of 
the  acceptances,  it  would  assign  to  the  bank  or  such  other  person 
as  the  seller  might  direct  the  invoices  of  the  buyer  against  its  cus- 
tomers for  the  lumber  manufactured  from  the  logs,  did  not  give 
an  equitable  lien  in  favor  of  the  seller  of  the  logs  after  transfer 
of  their  possession  to  the  buyer,  an  "invoice"  being  merely  a  writ- 
ten aceount  of  the  particulars  of  merchandise  shipped  or  sent  to  a 
purchaser,  consignee,  or  factor,  with  the  value  or  prices  and  charges 
annexed;  merely  another  term  for  bill  rendered.  (Stone  v.  First 
National  Bank,  529.) 

Liens— Contract  for  Sale  of  Logs  Providing  for  Assignment  of  In- 
voices as  Security  Held  not  to  Oive  Equitable  Lien. 

2.  A  contract  for  the  sale  of  logs  previously  sold  to  the 
C.  Company  by  a  contract  canceled  by  mutual  consent,  which  pro- 
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vided  tluit  the  buyer  would  execute  and  deliver  aceeptances  for  the 
price  of  each  raft  of  logs  and,  to  teeure  further  payment  of  the 
acceptances,  would  a£8ign  to  a  bank  with  which  the  seller  intended 
discounting  the  acceptances  its  invoices  against  its  customers  for 
lumber  manufactured  from  the  logs,  gave  the  seller  no  equitable 
lien  on  the  logs  or  unsold  lumber  for  the  purchase  price  of  the 
logs,  where  no  invoices  were  made  or  assigned,  especially  where 
the  seller,  as  security  for  the  price,  took  the  0.  Company's  promise 
to  pay  if  the  buyer  did  not  pay.  (Stone  v.  First  Nations!  Bank, 
529.) 

Held  not  Created  by  Maxim  as  to  Beigardixig  as  Done  That  Wbich 
Ought  to  be  Done. 

See  Equity,  2. 

LIMITATIOK   OF   ACTIONS. 

Idlmitatlon  of  Actiong — ^Payments  by  Plalntiir  Mortgagor  Held  to 
have  ToUed  Statute  of  Limitatlona. 

1.  Payments  made  by  plaintiff  mining  company  on  its  mortgage 
obligation  in  favor  of  defendant  lender  to  it  and  its  owners  held 
to  have  tolled  the  statute  of  limitations,  which  has  not  run  against 
either  the  deed  given  by  the  mining  company  as  security  or  its 
notes.     (Hydraulic  Mining  Co.  v.  Smith,  86.) 

limitation  of  Actions — Cause  of  Action  for  Bedemption  Adroee  in 
Favor  of  Mort)gagor  Against  Mortgagee  When  He  Took  Pos- 
session. 

2.  Where  the  mortgagee  of  land  went  into  possession  without 
foreclosure  with  the  consent  of  the  mortgagor,  who  desired  to  avoid 
suit,  immediately  on  his  taking  possession  a  cause  of  suit  for  re- 
demption of  the  land  arose  in  favor  of  the  mortgagor,  and  the  stat- 
ute of  limitations  against  such  cause  of  suit  in  her  favor  begun  to 
run  at  once.     (Hurlburt  v.  Chrisman,  188.) 

Mortgagor  Could  not  have  Brought  Suit  to  Bedeem  Unless  WitUn 
Ten  Tears  After  Mortgagee  Took  Possession. 

See  Mortgages,  4. 

UVEBT-STABLE    AMD    GABAaE-KBEPEBS. 

Livery-Stable  and  (Hrage-keeipers — Cannot  Contract  Against  Liabil- 
ity for  KegUgeoce. 

1.  A  garage-keeper  with  whom  an  automobile  is  stored,  being  a 
bailee  for  hire,  cannot  by  contract  so  limit  his  responsibility  as  not 
to  be  liable  for  his  own  negligence.     (Simms  v.  Sullivan,  487.)    . 

Livery-stable  and  Oarage-keeper's  Liability  not  Affected  by  Owner 
of  Stored  Car  Knowlmg  of  Condition  of  Place. 

2.  Liability  of  a  garage-keeper  for  injury  to  stored  car  is  not 
affected  by  the  car  owner's  knowledge  of  the  condition  of  the  place. 
(Simms  v.  Sullivan,  487.) 

Livery-stable  and  Garage-keepers— Care  Beqnired  as  to  Stored  Oftr 
Stated. 

3.  A  garage-keeper  must,  with  respect  to  a  stored  car,  exercise 
such  ordinary  care  as  a  man  of  ordinary  prudence  and  discretion 
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ought  to  exercise,  and  would  be  expected  to  exercise  under  all  the 
eircumstancea  if  the  car  were  his  own.     (Simms  v.  Sullivan,  488.) 

Ziivery-stable  and  Garage-keepers — Burden  of  Proof  as  to  Oare  in 
Case  of  Injured  Stored  Car  Stated. 

4.  Proof  that  water  in  car  stored  in  good  condition  in  garage 
froze,  causing  parts  to  burst,  makes  out  a  prima  facie  case  against 
the  garage -keeper,  requiring  him  to  show  that  he  used  due  care. 
(Simms  y.  Sullivan,  488.) 

MABBIAGE. 

Marriage — ^Equity  wlU  not  Annul  a  Marriage  for  Wife's  Concealment 
of  Pregnancy  Wliere  the  Parties  have  Intercourse  Before  Mar- 
riage. 

1.  Where  plaintiff,  twenty-six  years  old,  has  sexual  intercourse 
with  delinquent  girl  of  seventeen,  and  later  weds  her,  and  four 
weeks  after  marriage  a  child  is  born,  he  cannot  come  into  a  court 
of  conscience  and  obtain  annulment  by  alleging  fraud  by  reason  of 
concealment  of  her  pregnancy  from  him.    (Westfall  v.  Westfall,  225.) 

ICarriaige — Sexual  Commerce  Between  Husband  and  Wife  Prior  to 
Marriage  Held  Bar  to  Salt  for  Annulment  for  Fraud. 

2.  In  a  husband's  suit  under  Sections  503,  9722,  Or.  L.,  to  annul 
a  marriage  for  wife's  fraud  in  concealing  her  pregnancy  by  another, 
where  tbe  evidenee  showed  sexual  intercourse  between  parties  prior 
to  the  marriage,  the  husband  was  precluded  from  relief  by  general 
rule  of  law  that  sexual  commerce  between  man  and  woman  before 
marriage  bars  suit  for  relief  for  such  fraud  regardless  of  the  pater- 
nity of  offspring.     (Westfall  v.  Westfall,  225.) 

Marriage — In  a  Suit  to  Annul,  Evidence  Held  to  Show  Plaintiff 
Knew  of  Defendant's  Pregnancy  at  Time  of  Marriage. 

8.  In  a  husband's  suit  to  annul  a  marriage  for  wife's  fraud  in 
concealing  the  fact  that  at  time  of  marriage  was  pregnant  by  an- 
other, evidence  held  to  show  that  plaintiff  knew  of  such  fact  at 
time  of  marriage,  having  previously  sought  to  have  an  abortion  per- 
formed.    (Westfall  V.  Westfall,  225.) 

Marriage— Evidence  Held  Insufficient  for  Annulment. 

4.  In  a  suit  to  annul  a  marriage  for  wife's  concealment  of  preg- 
nancy, evidence  independent  of  the  presumption  of  legitimacy  of 
child  born  in  lawful  wedlock,  and  other  presumptions  in  favor  of 
defendant,  held  not  to  make  out  a  case  for  annulment.  (Westfall  v. 
Westfall,  225.) 

BiASTEB  AND  8EBVANT. 

Master  and  Servant— Volunteeer  may  Becorer  on  General  Principles 
of  Kegligence. 

1.  While  a  volunteer  assisting  the  driver  of  a  motor-truck  may 
not  recover  on  the  basis  of  service,  he  yet  may  be  entitled  to  the 
exercise  of  that  degree  of  care  owing  to  persons  rightfully  on  em- 
ployer'g  premises,  and  base  a  recovery  on  general  principles  of  neg- 
ligence, so  that,  where  the  volunteer  places  himself  in  a  position  of 
danger,  even  negligently,  the  employer  is  liable  if  the  injury  could 
have  boon  avoided  by  the  exercise  of  ordinary  care  on  his  part  or 
that  of  the  driver.     (Book  v.  Schultz^  482.) 
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Mast«r  and  Banrant— Vehicle  Kegligenily  Drlyen  Prefnmed  TTeed  for 
Owner's  Pnrpoeef. 

2.  In  en  action  by  e  volunteer  who  was  riding  on  defecdant's 
motor-track  and  assisting  the  driver  to  distribate  milk,  there  is  a 
presumption  that  the  vehicle  was  being  used  for  defendant's  purposes 
at  the  time  of  the  injury  to  the  volunteer  who  was  thrown  there- 
from when  it  turned  a  corner.     (Rook  v.  Schultz^  482.) 

MONET  PAID. 

Money  Paid—- Cause  ef  Action,  Thoagh  Indefinite,  Held  Sni&cieat. 

1.  A  cause  of  action,  alleging  that  plaintiff  at  defendant's  request 
advanced  a  specified  sum  for  freight  on  a  truck  which  defendant 
promised  and  agreed  to  pay,  while  indefinite,  was  sufleient,  in  the 
absence  of  a  motion  to  make  it  more  definite  and  certain.  (Sayles 
V.  Daniel  Sales  Agency,  37.) 

MOBTaAGE. 

Mortgagee — ^Decree  Held  not  to  have  Beleaaed  Property  ftom  Lien 
of  Trust  Deed. 

1.  In  suit  to  foreclose  a  trust  deed  given  to  secure  a  timber  com- 
pany's bonds,  a  mining  company  not  being  a  party  to  the  decree  in 
such  suit,  though  its  name  was  mentioned  in  the  amended  eomplaint 
for  a  time,  decree  held  not  to  have  affected  release  of  the  mining 
company's  property  from  lien  of  trust  deed.  (Hydraulic  Mining  Co. 
V.  Smith,  86.) 

Mortgages — ^Running  of  Limitation  of  Bedemption  Statate  will  not 
be  Intemipted  by  Subsequent  Occurrences. 

2.  The  statute  of  limitations  against  mortgagor's  right  to  redeem 
the  mortgaged  land  in  the  mortgagee's  possession,  having  once  begun 
to  run,  will  not  be  interrupted  by  subsequent  occurrences.  (Hurl- 
hurt  V.  Chrisman,  188.) 

Mortgages— Mortgagor  had  Notice  Mortga^TM  was  Holding  Otherwise 
Than  as  Mortjgagee  in  Possession. 

3.  Where,  under  the  oral  agreement  between  mortgagor  and  mort- 
gagee, grantee  under  a  deed  absolute  in  form,  the  mortgagee  was 
to  enter  into  possession  as  absolute  owner  of  the  property,  the  mort- 
gagor had  notice  that  he  was  holding  in  some  other  character  than 
that  of  mortgagee  in  possession,  sufficiently  to  initiate  the  adverse 
possession  which,  if  persisted  in  for  ten  years  continuously,  ripened 
into  title  in  fee  simple  in  the  mortgagee,  under  Section  5,  Or.  L. 
(Hurlburt  v.  Chrisman,  188.) 

Mortgages—Mortgagor  Could  not  have  Brought  Suit  to  Bedeem  Un- 
less Within  Ten  Years  After  Mortgagee  Took  Possession. 

4.  The  right  to  redeem  from  mortgage  being  correlative  to  the 
right  to  foreclose,  a  mortgagor  could  not  have  brought  suit  to  re- 
deem unless  she  commenced  it  within  ten  years  after  the  mortgagee 
took  possession  of  the  premises  by  agreement.  (Hurlburt  v.  Chris- 
man, 188.) 
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Mortgages— Dead  to  Oredttor  Witb  BU  Ooatract  Back  Oonstitated 
Mortga^ge. 

5.  A  deed  to  defendant  exeented  by  plaintilTfl  mother,  accom- 
panied by  contract  hj  defendant  to  sell  the  land  to  plaintiff's  mother 
on  her  paying  him  the  precise  amonnt  of  her  indebtedness  to  him 
and  half  of  the  taxee^  conetiluted  a  mortgage.  (Hurltart  v.  Chrie- 
man,  188.) 

llortgagea— Pnrdiaaer  Asaomlng  Debt  liaa  Baine  Liability  as  Original 
Mortgagor. 

6.  A  parehaser  of  land  who  eovenants  to  pay  a  mortgage  then 
existing  thereon  becomes,  as  between  himself,  the  mortgagors,  and 
the  mortgagees,  the  person  liable  to  pay  the  mortgage;  his  liability 
being  as  great  as,  but  no  greater  than,  that  of  the  original  mort- 
gagor.    (Marshall  v.  Middleton,  247.) 

Mortgages— Mortgagee  miut  Elect  to  Foreclose  or  Becover  on  Per- 
sonal Liability. 

7.  A  mortgagee  has  the  right  to  elect  whether  to  foreclose  the 
mortgage  and  secure  payment  of  the  debt  by  a  sale  of  land,  or  to 
bring  an  action  against  the  parties  personally  liable  for  the  debt, 
but  he  cannot  do  both,  and  his  election  to  foreclose  releases  the  per- 
sonal liability  for  the  debt  of  one  who  had  covenanted  to  pay  it. 
(Marshall  ▼.  Middleton,  247.) 

Mortgages — ^Foreclosure   Suit  Held  to   Preclude  Action   on   Kotes 
Secured. 

8.  The  bringing  of  a  snit  by  the  mortgagees,  against  mortgagors 
and  their  grantee  who  had  assumed  mortgage,  to  foreclose  the  mort- 
gage, constituted  an  election  of  remedies  on  the  part  of  the  mort- 
gagees, and  thereafter  precluded  them  from  bringing  an  action  upon 
the  promissory  notes  given  in  connection  with  the  mortgage.  (Mar- 
shall ▼.  Middleton,  247.) 

Mortgages — Owner  of  Land  may  Sue  Mortgagee  for  Amount  Beceived 
on  Sale  In  Excess  of  Amount  Due. 

9.  Where  a  mortgagee  received  from  the  county  clerk  the  pro- 
ceeds of  a  foreclosure  sale  at  which  he  was  the  purchaser,  the 
owner  and  holder  of  the  record  title  may  sue  him  for  the  excess 
of  such  proceeds  above  the  amount  required  to  satisfy  the  fore- 
closure decree.     (Meade  v.  Churchill,  701.) 

Mortgagee  Bef using  to  Pay  Excess  of  Sale  to  Owner  Liable  for  In- 
terest. 

See  Interest,  1. 

Cause  of  Action   for   Bedemptlon   Arose   In   Faror    of   Mortgagor 
Against  Mortgagee  Wben  He  Took  Possosslon. 

See  Limitation  of  Actions,  2. 

Payments  Made  by  Plaintiff  Mortgagor  on  ItB  Obligation  Held  to 
have  Tolled  the  Statute  of  Limitations. 

See  Limitation  of  Actions,  1. 

Pledgee  of  Mortgage  as  Collateral  Security  may  Pnrdmse  on  Fore- 
dosnre  Sale  Holding  Subject  to  Bedamatlon. 

See  Pledges^  L 
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Tas  JA&a  flnperlor  to  Prior  Mort^gago  IAol 
Bee  Taxation,  8. 

MimiOIPAL  OOBPOSATIONB. 

Municipal  Ootporatloiia— Equity  will  BeUero  Contracton  from  Situa- 
tion Canaed  hj  City'a  Engineer  in  Departing  ftom  Award  of 
Arbitrator  by  Bef  ormlng  and  Enforcing  Award. 

1.  Where  contractors  to  construct  a  railroad  grade  for  a  city  and 
the  city  submitted  to  arbitration  the  matter  of  a  percentage  classi- 
fication as  to  part  of  the  work,  but  the  city's  engineer  in  making 
up  his  final  estimate  departed  from  the  award  of  the  arbitrator, 
equity  will  relieve  the  contractors  from  such  situation  by  setting 
aside  the  award  which  otherwise  would  be  binding  at  law,  reform- 
ing it,  and  enforcing  it  as  thus  reformed  by  a  decree  in  equity. 
(Johnson  v.  Prineville,  120.) 

Mimldpal  CorporatlonB— Sworn  Statement  of  Claim  for  UUnrles 
Against  City  Held  Jurisdictional  Undar  Charter. 

2.  Under  charter  provisions  that  the  city  should  not  be  liable 
unless  within  30  days  from  the  accident  the  person  injured  files  a 
statement  of  the  time  and  place  of  the  accident  under  oath,  held 
jurisdictional  and  a  condition  precedent  to  suit  for  damages. 
(Sprague  v.  Astoria,  298.) 

Municipal  Corporationa— City  Charter  Held  not  to  Bequire  Kotice  cf 
Peraonal  Injurlea  in  Form  of  Aflidavlt  or  Deposition. 

3.  A  city  charter  provision,  requiring  a  person  injured  to  file  a 
statement  of  claim  stating  the  time  and  place  of  the  accident  and 
the  nature  thereof  and  the  persons  present,  if  any,  held  not  to  re- 
quire   a    statement    in    the    form  'of   an  affidavit   or   deposition. 
(Sprague  v.  Astoria,  298.) 

Municipal  Corporations — ^Pedestrian's  Kotice  of  Personal  In]urie8» 
Referring  to  Plaintiff  in  Third  Person,  Held  Sufflcieat* 

4.  A  notice  of  injury,  given  by  a  pedestrian  to  a  city,  sworn  to 
in  the  third  instead  of  in  the  first  person,  held  suflicient,  notwith- 
standing Section  829,  Or.  L.     (Sprague  v.  Astoria,  298.) 

Municipal  Corporations — ^Notice  to  City  of  Personal  Injury  to  Pedes- 
trian Held  Sufficient  in  Describing  Place  of  Accident. 

5.  A  pedestrian's  notice  to  a  city  of  personal  injuries  from  a 
defective  sidewalk,  ''On  Second  Street  in  said  city  on  the  west  side 
thereof,  near  the  right  of  way  of  the  S.  P.  ft  S.  Bailway  Company, 
and  between  the  track  of  said  company  and  the  intersections  of 
Astor  Street  with  said  Second  Street,"  held  sufficiently  to  describe 
the  place  of  accident  within  the  charter  requirements.  (Sprague  v. 
Astoria,  298.) 

Termini  of  City  Street  must  be  Definitely  Located* 
See  Highwaysi  1. 

NAMSa 

Names—Appending  Address,  Including  Name  of  Gsxagato  the  Signa- 
ture, not  Use  of  Assumed  Name. 
1.     Appending  the   address,   "City   Garage,   Dallas,  Oregon,"   to  a 
party's  signature  to  a  contract,  did  not  cons^titute  the  use  of  a  ficti- 
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tioQS  or  assumed  name,  not  registered  as  required  by  Section  7777, 
Or.  L.y  80  as  to  prevent  a  recovery  on  the  contract.  (Sayles  v. 
Daniels  Sales  Agency,  38.) 

NAVIGABLE  WATEB& 

Navigable  Waters— City  OonncU  Without  Power  to  Locate  Street 
Across  Navigable  Waters. 

1.  The  «ity  council  of  Hood  Biver  has  no  power  to  locate  a  street 
extending  to  the  north  Une  of  the  City  of  Hood  Biver,  which  north 
line  coincides  with  the  north  line  of  Hood  Biver  county,  which  is  in 
the  navigable  waters  of  the  Columbia  Biver,  as  authority  in  a  city 
to  lay  out  highways  does  not  include  power  to  lay  one  out  over 
navigable  waters.     (Chapman  v.  Hood  Biver,  44.) 

Navigable  Waters— Land  Under  Navigable  Waters  of  Biver  Belong 
to  State. 

2.  Lands  under  the  navigable  waters  of  the  Columbia  Biver 
within  the  corporate  limits  of  the  city  of  Hood  Biver  are  the  prop- 
erty of  the  State  of  Oregon.    (Chapman  v.  Hood  Biver,  44.) 

NSaLIGENOE. 

Negligence— Negligence  as  to  Volunteer  Assisting  Motor-track  Driver 
Held  Question  for  Jury. 

1.  Where  plaintiff,  a  boy  of  14,  acting  as  a  volunteer,  undertook 
to  assist  the  driver  of  a  milk  truck  in  making  delivery,  and  for  that 
purpose  rode  on  the  running-board,  the  question  whether  defendant 
is  liable  for  an  injury  resulting  when  the  boy  was  thrown  from  the 
truck  on  the  turning  of  an  intersection,  it  being  esserted  that  the 
truck  was  operated  at  a  negligent  speed,  and  a  sudden  turn  made 
without  warning,  held,  under  the  evidence,  for  the  jury.  (Book  v. 
Schultz,  482.) 

Negligence— Qnestion  of  Fact^ 

2.  The  question  of  negligence  is  one  of  fact.  (Book  v.  Schultz, 
482.) 

Livery-stable  and  Oarage-keepers  cannot  Contract  Against   Negli- 
gence. 

See  Livery-stable  and  Garage-keepers,  1. 

Volunteer  Assisting  Driver  of  Motor-track  may  Becover  for  Injiirles 
Sustained  by  Driver's  Negligence. 

See  Master  and  Servant,  1. 

Deatb  of  Patient  not  Evidence  of  NegUgence. 
See  Physicians  and  Surgeons,  3. 

Not  Negligence  as  Matter  of  Law  to  Take  Injured  Man  in  Ballroad 
Motor-car  from  Logging  Camp  to  Hospital. 

See  Physicians  and  Surgeons,  4. 

Honest  Error  In  Judgment  Does  not  Constitute  Negligent  Treatment. 
See  Physicians  and  Surgeons,  2. 
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NEW  TBIAL. 

Kew  Trial— Disregard  of  Statement  Made  In  XSffort  to  Ckunpiomlfla 
was  not  Ground. 

1.  Statement  of  coonBel  for  plaintiff,  suing  for  injuries  mude  in 
course  of  negotiations  for  settlement  of  the  claim  that  plaintiff 
was  not  making  a  claim  for  serious  permanent  injury,  though  she 
was  not  yet  free  from  pain  or  inconvenience,  was  not  binding  when 
no  settlement  was  reached,  so  that  disregard  thereof  by  plaintiff  at 
trial  did  not  entitle  defendant  to  new  trial  for  surprise.  (Henry  v. 
Postal  Telegraph  Co.,  179.) 

Befnaal  of  Kew  Trial  Is  Discretlonazy* 
See  Appeal  and  Error,  11. 

K0N8UIT. 

Konsiiit  Properly  Granted  Where  BTldenoe  Failed  to  Show  ICalprae- 
tlce. 

See  Physicians  and  Surgeons,  ff. 

OPINIOK. 

Opinions  of  Qnallfled  Physicians  AdmiiwlMe  ae  to  Proper  Medical 
Treatment. 

See  Enridence,  5. 

Hay  be  Secured  on  Any  Facts  Supported  by  Teatlniotty. 

See  Evidence,  1. 

Generally  Speaking,  Oplnlone  of  Wltneea  Ckmcemlng  OoncluaLona  on 
Merits  Should  be  Avoided. 

See  Evidence,  7« 

OBDSR. 

Konappealable  Intermediate  Order  may  be  Bevlewed  on  AppeaL 

See  Appeal  and  Error,  1. 
An  Order  Is  Final  When  It  DetearmlneB  the  Bights  of  the  Parties. 

See  Appeal  and  Error,  2. 
Orders,  Void  Because  Made  Without  Jurisdiction,  Ai^ealable. 

See  Appeal  and  Error,  5. 

One  I>l80l>eylng  Void  Order  not  Subject  to  Punishment  tox  Con- 
tempt. 
See  Contempt,  1. 


Partnership — ^Partners  Who  Contracted  In  True  Namee  not  Beqnlred 
to  File  Statutory  Certificate. 

1.  Plaintiff  partners  who  contracted  with  defendant  city  in  their 
own  true  names  were  not  required  by  Section  7777,  Or.  L.,  to  file 
certificate  in  the  office  of  the  county  clerk  setting  forth  the  desig- 
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nation,  name  or  style  nnder  which  their  business  was  to  be  eon- 
ducted^  ete.    (Johnson  v.  Prineville,  105.) 

PAYMENT. 

Payment — ^Payment   of   Interest   Held   Volnntary,    and  not  Under 
Dnresa. 

1.  Bank  in  which  county  treasurer  had  deposited  funds  could  not 
recover  interest  paid  on  money  deposited  by  county  treasurer,  but 
which  was  not  a  county  fund  under  Laws  1913,  page  51^,  requiring 
depositaries  for  county  funds  to  pay  interest  thereon,  though  pay- 
ment was  made  on  treasurer's  threat  to  withdraw  deposits  from  such 
bank  on  the  bank's  refusal  to  pay  interest,  such  payment  of  interest 
having  been  voluntary,  and  not  under  duress.  (Southern  Oregon 
Co.  V.  Gage,  Sheriff,  424.) 

PEBPETUZTIES. 

Perpetuities^— Executory  I>eTlse^  to  Take  Effect  Only  upon  Indefinite 
Failure  of  Issue,  is  Void  Under  Bole  Against  Perpetuitlee. 

1.  An  executory  devise,  to  take  effect  only  upon  an  indefinite 
failure  of  issue,  is  void  under  the  rule  as  to  perpetuities,  for  an 
executory  interest,  to  be  valid,  must  take  effect  within  the  life  or 
lives  of  those  in  being,  and  within  21  years  thereafter,  with  the 
usual  period  of  gestation  added.     (Imbrie  v.  Hartrampf,  590.) 

FHYSI0IAN8  AKD  SUBGEONS. 

Physiciana    and    Burgeons— Instrnctioa    in   Malpractice    Case    Held 
Within  the  Complaint. 

1.  Where  plaintiff  had  a  broken  wrist,  an  instruction  that  it  was 
the  duty  of  a  surgeon  to  use  reasonable  care  and  diligence  in  un- 
dertaking to  reduce  the  fracture  and  place  the  bones  in  apposition 
was  not  open  to  the  objection  that  there  was  no  claim  in  the  com- 
plaint that  defendant  was  careless  in  reducing  the  fracture,  or  that 
he  did  not  use  proper  appliances  in  the  proper  manner,  where  plain- 
tiff alleged  that  the  bones  were  never  put  into  nor  kept  in  apposi- 
tion, which  refers  to  the  reducing  of  the  fracture  and  the  use  of 
appliances  to  keep  the  bones  in  apposition.     (Lehman  v.  Knott,  61.) 

Physiciazis  and  Surgeons — ^Honest  Error  in  Judgment  Does  not  Con- 
stitute Negligent  Treatment. 

2.  Improper  treatment  by  a  surgeon  might  be  due  to  an  error  in 
judgment  of  a  skillful  surgeon  honestly  and  carefully  exercised  and 
not  constitute  negligent  treatment.     (Lehman  v.  Knott,  61.) 

Pliysicians  and  Surgeons — ^Kot  Liable  for  Error  of  Judgment — ^Dcath 
of  Patient  not  Evidence  of  Neglect. 

3.  If  a  regulaily  licensed  physician  with  reasonable  diligence 
employs  the  skill  of  which  he  is  possessed  in  treating  a  surgical 
case,  he  is  not  liable  for  an  error  of  judgment,  and  the  fact  that  the 
patient  dies,  is  not  evidence  of  neglect.  (Emerson  v.  Lumbermen's 
Hospital  Assn.,  472.) 


810  Index. 

FbysiclaiiB  and  Snrgeoiu— Not  Neg1%enc6»  aa  Matter  of  liaw,  to 
Take  Injured  ICan  on  Stretcher  In  BaUroad  Motor-car  tnm  IiOg- 
ging  Gommnnity  to  Hospital 

4.  Where  plaintiflPB  minor  son,  whose  leg  was  practically  a^vered 
by  the  wheel  of  a  logging  train,  died  while  being  taken  to  defend- 
ant's hospital  at  A.,  it  could  not  be  held  as  a  matter  of  law,  in  the 
absence  of  allegation  and  proof  of  negligence  or  nnskillfulness,  that 
it  was  improper  under  the  circumstances  to  take  him  on  a  stretcher 
in  a  railroad  motor-car  from  a  sparsely  settled  logging  community 
to  a  hospital.     (Emerson  ▼.  Lumbermen's  Hospital  Assn.,  472.) 

Phyalclana  and  Surgeons — ^Nonsuit  Properly  aranted  Wliere  Evidoice 
Palled  to  Show  Malpracticoi 

5.  Where,  in  a  malpractice  case,  there  was  an  entire  lack  of  tes- 
timony as  to  whether  or  not  derendant  adopted  and  applied  the 
proper  method  of  treating  deceased,  or  to  show  what  he  failed  to  do, 
a  motion  for  a  nonsuit  was  properly  granted.  (Emerson  ▼.  Lumber- 
men's Hospital  Assn.,  473.) 

PI«EADINa. 

Pleading — Oaaae  of  Action  for  OommiBsiona,  Thoogli  Indefinite,  Held 
Sufficient  in  Absence  of  Motion. 

1.  A  cause  of  action,  alleging  that  plaintiff  and  defendant  en- 
tered into  a  contract  whereby  defendant  agreed  to  pay  a  commission 
on  the  sale  of  automobiles  and  trucks,  that  plaintiff  pursuant  thereto 
sold  one  automobile  and  one  truck,  and  the  commission  thereon  was 
a  specified  amount,  which  defendant  had  failed  to  pay,  though  pay- 
ment had  been  demanded,  except  the  sum  of  $100,  leaving  a  specified 
balance,  though  indefinite,  was  sufficient,  in  the  abs^ce  of  a  motion 
to  make  it  more  definite  and  certain.  (Sayles  v.  Daniels  Sales 
Agency,  38.) 

Pleading — ^Answer  Containing  Denial  and  Allegation  of  Payment 
Held  to  Admit  Bendition  of  Servlcea. 

2.  In  an  action  for  a  commission  agreed  to  be  paid  on  sales  of 
automobiles,  an  answer  denying  all  the  allegations  of  the  complaint, 
and  alleging  that  plaintiff  assisted  in  selling  automobiles  and  trucks, 
against  the  pleader,  showed  that  plaintiff  rendered  the  services,  but 
had  been  paid  therefor.     (Sayles  v.  Daniels  Sales  Agency,  38.) 

Pleading— Misjoinder  of  Causes  Waived,  Wlien  Objection  not  Taken 
by  Demurrer. 

3.  Under  Section  72,  Or.  L.,  the  objection  that  causes  of  action 
are  improperly  joined  was  waived,  when  there  was  no  demurrer  on 
that  ground.     (Sayles  v.  Daniel  Sales  Agency,  38.) 

Pleading — Defense  Held  not  to  Amount  to  Admission  That  Contract 
was  Given  Same  Meaning  as  Given  to  It  by  Plaintiff. 

4.  In  an  action  for  specific  performance  of  a  contract  to  sell 
loganberries  for  ten  years,  defendant's  first  separate  defense  declar- 
ing that  plaintiff  represented  to  the  defendants  that  the  plaintiff 
would  attach  a  rider  with  certain  words,  but  instead  a  rider  differ- 
ently worded  was  attached,  did  not  amount  to  an  admission  that 
defendants  gave  to  the  rider  the  same  meaning  as  is  given  to  it  by 
the  plaintiff.     (Salem  King's  Products  Co.  v.  Bamp,  330.) 
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PlAadlng— Allegation  of  Probate  of  Will  Held  Siifflcient  on  Qenoral 
Demurrer  Witliout  Alleging  Probate  was  on  Sworn  Petition. 

5.  Though  probate  of  will  should  be  on  a  sworn  petition,  it  is 
enough  as  against  a  general  demurrer  for  complaint  on  a  note  as- 
signed by  an  administrator  c.  t.  a.  to  allege  probate  was  on  petition, 
showing  enumerated  things.     (Grignon  v.  Shope,  611.) 

Pleading — ^Allegation  Tbat  Gift  was  not  Bevoked,  Conclusion. 

6.  Allegation  of  pleading,  claimring  a  gift,  that  the  alleged  donor 
did  not  revoke  it,  is  a  conclusion.     (Grignon  ▼.  Shope,  612.) 

Complaint  Failing  to  Allege  Plaintiff's  Performance  is  InsofEicient. 
See  Appeal  and  Error,  6. 

Local  Custom  must  be  Specially  Pleaded. 
See  Customs  and  Usages,  2. 

Averment  "These  Conditions  may  be  of  a  Permanent  Character" 
Held  Sni&cient  to  Admit  Evidence  of  the  Permanency  of  the  In- 
jury. 

See  Damages,  2. 

Permanency  of  an  Injury  may  be  Shown  Under  Oeneral  Allegation 
of  DamagesL 

See  Damages,  1. 

Evidence  of  Acts  of  Cruelty  not  Pleaded  mxy  be  Shown  in  Corrobora- 
tion. 

See  Divorce,  10. 

Complaint  Held  Sufllcient  to  Allege  Fraud. 

See  Fraud,  2. 

Statement  of  Cause  of  Action  Although  Indefinite  Held  Sufficient  In 
Absence  of  Motion  to  Make  More  Definite  and  Certain. 

See  Money  Paid,  1. 

Petition  Alleging  Indebtedness  for  Ooods  Sold  and  Delivered  Held 
Insofflclent. 

See  Sales,  1. 

PLEDGB. 

Pledges — ^Pledgee  of  Mortgage  as  Collateral  Security  may  Purchase 
on  Foreclosure  Sale  Holding  Subject  to  Beclamation. 

1.  Pledgee  of  a  mortgage  as  collateral  security,  who  forecloses  the 
mortgaf2[e  securing  the  collateral,  may  purchase  on  foreclosure  sale, 
and  hol^  the  property  so  purchased  as  he  held  tho  mortgage,  sub- 
ject to  reclamation  by  the  pledgor  on  his  payment  of  the  debt,  the 
doctrine  of  merger  not  applying,  as  by  the  foreclosure  the  land  be- 
comes substituted  for  the  mortgage,  and  the  pledgor  has  the  right  on 
payment  of  the  debt  which  he  secured  by  the  assignment  to  reclaim 
and  hold  the  land  as  his  own  property.  (Hydraulic  Mining  Co.  v. 
Smith,   86.) 

Pledges — ^Pledgee  of  Mortgage  as  Collateral  Security  may  Purchase 
at  Foreclosure  Sale  and  on  Accounting  Need  not  Surrender 
Property. 

2.  Where  the  pledgee  of  a  mortgage  as  collateral  security  makes 
the  pledgor  a  party  to  foreclosure  proceedings  and  forecloses  the 
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pledgor's  rigbt  of  equitj  in  the  property,  tiie  pledgee  may  parebate 
at  the  sale,  and  on  accounting  for  the  purchase  mone^  is  under  no 
obligation  to  surrender  the  land  to  pledgor.  (Hydraulic  Mining  Co. 
▼.  Smith,  86.) 

PRESUMPTIONS. 

Prasmnptloii  of  Legitimacy  of  Child  not  Ororcomo  lyy  Wife's  Admis- 
sion of  Sexual  Intorconno  With  Another  Than  Her  Husband. 

See  Bastards,  1. 

Oondnsiya  Presomption  That  lasaa  of  Wife  Cohabiting  Wltb  Hus- 
band Who  is  not  Impotent  is  Lsgltimate. 

See  Bastards,  1. 

Presumption  of  Adequate  Consideration  Obtains  TTntil  Successfully 
Controverted. 

See  Bills  and  Notes,  8. 

Ko  Presumption  of  Knowledge  of  Ctastom  of  CNurage-keepecs  not  to 
I>rain  Water  from  Stored  Cars. 

See  Customs  and  Usages,  3. 

Legal  Presumption  That  Official  Dnty  has  been  Performed. 
See  Evidence,  17. 

PRINCIPAL  AND  AOENT. 

Principal  and  Agent— Existence  of  Authority  Question  of  Fact,  Ex- 
tent One  of  Law. 

1.  The  existence  of  an  agent's  authority  is  a  question  of  fact,  but 
what  he  may  do  by  virtue  of  it  is  a  question  of  law.  (Bagot  v. 
Inter-Mountain  Milling  Co.,  127.) 

Principal  and  Agent— Evidence  Insufficient  to  Show  Any  Binding 
Contract  of  Sale,  It  Merely  Appearing  That  an  Order  was  Oivea 
a  Travtiing  Saleeman. 

2.  Where  defendant  had  already  quoted  a  price  to  plaintiff  in 
excess  of  the  price  specified  in  its  flour  order  given  a  traveling  sales- 
man, who,  defendant  had  advised  plaintiff,  would  diortly  call  on 
him,  and  defendant  repudiated  the  order  when  it  was  called  to  its 
attention,  evidence  held  insufficient  to  show  binding  contract;  there 
being  nothing  to  show  that  the  agent  was  either  held  out  directly 
or  by  past  dealings  as  having  authority  to  bind  defendant  by  accept- 
ing order.     (Bagot  v.  Inter-Mountain  Milling  Co.,  127.) 

Principal  and  Agent — Traveling  Salesman  has  Ko  Ostensible  Implied 
Authority  to  Make  Binding  Contract. 

3.  A  traveling  salesman  or  drummer  ordinarily  has  no  ostensible 
or  implied  authority  to  make  a  binding  contract  without  the  ap- 
proval of  its  principal;  the  extent  of  his  authority  being  merely  t4) 
solicit  orders  and  transmit  the  same  to  his  principal  for  acceptance. 
(Bagot  V.  Inter-Mountain  Milling  Co.,  127.) 

Belationship  of  Attorney  and  Client  is  That  of  Principal  and 
Agent. 

See  Attorney  and  Glient|  !• 
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Avtliority  of  Ag«iit  Who  Sxecatad  Bonowal  of  Insnraiico  Policy 
miiBt  be  In  Writing, 

See  Insuranee,  8. 

Agont  With  Power  to   Solicit  Insurance  cannot  Write  XiiBiirance 
Wliich  Shall  Bind  tlie  Company. 

See  Insarance,  6. 

Anthorlsation  of  Insurance  Agent  cannot  be  Proved  by  Holding  Out 
Under  Section  6457,  Or.  L. 

6ee  Insurance,  2. 

Traveling  Salesman  baa  JSTo  Ostensible  Antboilty  to  Bind  His  Pxln- 
cipai 

See  Sales,  2. 

QUESTION  FOB  JUBT. 

Wbetlier  Buyer,  Seeking  to  Besdnd,  Bound  by  Delay  in  Qlvlng  Ko- 
tlce  After  DlscoTery  of  Fraud,  H^ld  Question  for  Jury. 

See  Goodwill,  2. 

Szistence  of  Agent's  Autbodty  Question  of  Fact;  Extent  One  of  Lair. 

See  Principal  and  Agent,  1. 
Ability  of  Purcbaser  to  Pay  Held  for  Jury. 

See  Trials  6. 


BecelTers — Operating  Supplies  can  be  Made  Lien  if  Bevenues  have 
been  Diverted  to  Interest. 

1.  If  the  revenues  from  operation  of  a  railroad  have  been  di- 
verted from  the  payment  for  supplies  for  operating  the  road  to  the 
payment  of  interest  on  a  secured  debt,  the  payment  of  the  claim 
for  supplies,  after  the  appointment  of  a  receiver,  can  be  enforced  by 
compelUng  the  secured  creditor  to  restore  the  amount  diverted,  or 
by  making  the  claim  a  lien  on  the  corpus  of  the  property.  (Barnum 
v.  Southern  Oregon  Traciion  Co.,  652.) 

Beceivers — ^Preferences  to  Operating  Expenses  Limited  to  Six  Months. 

2.  Since  the  right  to  priority  for  supplies  furnished  for  operation 
of  a  railroad  arises  from  equitable  considerations,  and  it  is  equitable 
that  there  be  a  time  limit  upon  such  right,  the  period  of  six  months 
before  the  receivership  is  generally  fixed  as  the  period  during  which 
supplies  furnished  may  have  priority  of  payment  from  operating 
revenues,  unless  for  good  reason  the  court  extends  the  time.  (Bar- 
num V.  Southern  Oregon  Traction  Co.,  652.) 

Beceivers — Operatii«  Creditor  Held  not  Entitled  to  Preferences  Be- 
cause of  Delay. 

3.  In  a  suit  to  foreclose  a  railroad  mortgage,  where  a  power 
company  intervened  and  asked  that  its  claim  for  power  be  given 
preference  over  the  mortgage,  and  it  appeared  that  the  last  interest 
payment  was  eight  months  before  the  receiver  was  appointed,  and 
that  since  that  time  the  operating  revenues  had  exceeded  the  operat- 
ing expenses  and  the  interest  payment,  and  that  the  power  company 
had  made  no  attempt  to  enforce  its  claim^  the  claim  will  not  bo 
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given    priority    over    the    mortgage.     (Barnam    v.    Soathern    Oregon 
Traction  Co.,  652.) 

Bacelvar*    Uwial  Six  Montlia  for  Prefwenee  for  SiqnAles  not  £z- 
tended. 

4.  Where  eight  months  had  elapsed  since  the  last  payment  of  in- 
terest on  the  secured  debt  of  a  railroad,  during  which  time  the 
revenues  from  operation  exceeded  the  operating  expenses  and  the 
interest  paid,  but  the  power  company  had  made  no  attempt  to  en- 
force its  claim  for  power  furnished  until  after  the  appointment  of 
the  receiver  at  suit  of  the  mortgagee,  there  is  no  reason  for  extend- 
ing the  usual  six-month  period  during  which  supplies  furnished  will 
be  given  priority  against  operating  revenues.  (Bamum  v.  Southern 
Oregon  Traction  Co.,  652.) 

Secaivers — ^Restoration  of  Beyenne  Ordered  Only  If  inversion  Oc- 
curred Wltliin  Reasonable  Time  for  Preference. 

5.  In  a  suit  to  have  a  receiver  appointed  for  a  railroad  and  for 
foreclosure  of  a  mortgage  on  the  railroad,  the  mortgagee  will  be 
ordered  to  restore  funds  diverted  from  operating  revenues  to  the 
payment  of  interest  instead  of  the  payment  for  operating  supplies, 
only  if  such  diversion  was  made  within  the  period  during  which  the 
furnishing  of  supplies  gives  a  preference  right.  (Bamum  v.  South- 
em  Oregon  Traction  Co.,  652.) 

Recetvers — Railroad  Income  Subject  to  Preference  for  Power  Fur- 
nished Within  Six  Months. 

6.  Decree  in  suit  to  foreclose  railroad  mortgage  held  in  view  of 
the  pleadings  to  have  adjudged  that  an  intervening  company  which 
furnished  power  for  the  railroad  had  no  preferential  claim,  and  so 
to  be  erroneous;  the  power  company  having  a  preferential  right,  so 
far  as  concerns  the  power  furnished  within  the  six  months  before 
the  appointment  of  the  receiver,  to  the  net  income  arising  from  the 
receivership;  and  intervener's  petition  having  stated  facts  and  con- 
tained a  prayer  entitling  it  to  an  adjudication  of  such  right,  as 
well  as  of  the  .right  to  a  preference  in  the  corpus  of  the  railroad 
property.     (Barnum  v.  Southern  Oregon  Traction  Co.,  652.) 

« 

ReceiverB— Operating  Suppliea  for  Railroad  have  Priority  Orer  Se- 
cured Debt  Against  Revenues. 

7.  Though,  as  a  general  rule,  a  secured  debt  has  priority  over  a 
subsequent  debt  for  labor  and  supplies  furnished  for  the  operation 
of  a  railroad,  based  on  the  advantage  to  the  secured  creditor  of 
maintaining  the  continuous  operation  of  the  road  and  to  the  public 
in  securing  continuous  service.  (Barnum  v.  Southern  Oregon  Trac- 
tion Co.,  652.) 

RECORDS. 

Records— Registration  Proceedings  by  Purchasers  at  Void  Sale  of 
Infant's  Land,  Wlthaut  Notice  to  Infant,  Set  Aside. 

1.  Registration  proceedings  taken  by  purchasers  of  infant's  land 
at  sale  under  judgment  of  Circuit  Court,  void  for  want  of  jurisdic- 
tion, without  the  infant  having  been  made  a  party  to  such  proceed- 
ings, should  be  set  aside.     (Kirk  v.  Mullen,  563.) 
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REMAINDEBS. 

Bemainden— No  Bemalnder  upon  Estate  in  Fee  Simple  or  Detenniii- 
able  Fee. 

1.  There  can  be  no  remftinder  upon  an  estate  in  fee  simple  or 
npon  a  determinable  fee,  for  the  reason  that  by  disposing  of  such 
en  estate  one  divests  himself  of  all  his  interest^  and  has  no  estate 
to  transfer.     (Imbrie  v.  Hartrampf,  591.) 

8ALS8. 

Sales— Petition  Alleging  Indebtedness  for  CK>ods  Sold  and  Delivered 
Held  Insai&cient. 

1.  A  cause  of  action,  pleading  the  mere  legal  conclusion  that  de- 
fendant was  indebted  to  plaintiff  for  goods  sold  and  delivered  to 
defendant  at  its  special  instance  and  request,  without  alleging  who 
furnished  the  goods,  what  their  value  was,  or  that  defendant  prom- 
ised to  pay  for  them,  was  insufficient.  (Sayles  v.  Daniels  Sales 
Agency,  37.) 

Sales — Order  Olren  Traveling  Salesman  Bevocable  Until  Accepted. 

2.  As  a  traveling  salesman  has  no  ostensible  authority  to  bind  his 
principal,  an  order  given  such  traveling  salesman  or  drummer  is  rev- 
ocable until  acceptance,  and  until  acceptance  or  confirmance,  the 
prospective  buyer  cannot  enforce  the  same.  (Bagot  v.  Inter-Moun- 
tain Milling  Co.,  127.) 

Sales — ^Fact  Held  to  Show  Agreement  to  Pay  Minimum  of  Four 
Gents  Per  Pound  for  Loganberries  Intended  Payment  of  Market 
Price. 

3.  Under  a  contract  to  sell  loganberries  for  ten  years  at  a  mini- 
mum price  of  four  cents  per  pound,  held,  that  it  was  the  intention 
of  the  parties  that  the  plaintiff  should  pay  the  market  price  when  it 
was  in  excess  of  four  cents  per  pound.  (Salem  King's  Products  Co. 
T.  Bamp,  330.) 

Unconditional  Tender  Unnecessary  to  Obacge  Owner  in  Case  of  Ex- 
ecutory Oontract. 

See  Brokers,  2. 

Where  Sale  is  for  Cash  Broker  must  Show  Ability  to  Pay  Cadi  on 
Part  of  the  Purchaser  He  has  Produced. 

See  Brokers,  12. 

SETOFF  AND  COUNTEBOLAIM. 

Setoff  and  Counterclaim — Only  Defenses  Existing  at  Ttme  of  Assign- 
ment can  be  Interposed. 

1.  Makers  of  note  can  interpose  against  an  assignee  only  such 
defenses,  equities  and  counterclaims  as  existed  in  their  favor  against 
the  payee  before  notice  of  the  assignment,  under  Section  28,  Or.  L. 
(Taylor  v.  Buckner,  75.) 

Setoff  and  Oonnterclaim — Cause  of  Action  EztingulAed  by  Judgment 
and  Could  not  be  Set  Up  as  CounterclaiuL 

2.  Unliqiiirlnted  claims  against  payee  in  note,  made  certain  by 
a  judgment  after  assignment  of  the  note  pending  the  action,  were 
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extinguished  in  the  judgment,  so  that  they  could  not  be  sued,  either 
aa  a  eauae  of  action  or  counterclaim  in  an  action  on  the  note,  and 
the  judgment  was  not  binding  on  the  assignee,  and  could  not  be  set 
up  as  a  counterclaim.     (Taylor  y.  Buckner,  76.) 

STATUTE  OF  FSAXTDS. 

FrandB,  Statute  of--Contract  for  Sala  of  Flour  in  Excess  of  $50  Void 
in  Absence  of  Fart  Faymenti  Written  Evidence,  or  Partial  Per- 
foxmance. 
1.    Under  Section  808,  subdivision  5,  Or.  L.,  e  contract  for   the 
sale  of  several  carloads  of  flour,  being  in  excess  of  $50,  is  void,  in 
the  absence  of  part  payment,  written  evidence,  or  partial  perform- 
ance.    (Bagot  Y.  Inter-Mountain  Milling  Co.,  127.) 

STATUTES. 

Statutes — ^Inliecltance  Tex  Act  Held  not  to  Embrace  Subject  not 
Expressed  in  Title. 

1.  Tho  Inheritance  Tax  Act  (Or.  L.,  S  1192),  ae  amended  by  Laws 
of  1917,  page  799,  and  Laws  of  1919,  p.  697,  in  undertaking  to  levy 
an  estate  tax,  is  not  violative  of  Article  IV,  Section  20,  of  the  Con- 
stitution, as  embracing  a  subject  not  expressed  in  the  title  of  the 
original  act,  which  was  limited  to  the  taxing  of  gifts,  legaciee  and 
inheritances.     (In  re  Clark's  Estate,  20.) 

Statutes — ^It  is  Usually  Assumed  a  Statute  Copied  from  Iaws  of  An- 
other State  |0  Taken  With  the  Construction  Placed  on  It. 

2.  When  a  statute  is  copied  from  the  laws  of  another  state,  it  is 
usually  assumed  that  it  is  taken  with  the  construction  placed  upon 
it  by  the  courts  in  which  it  originated.     (State  v.  Stilwell,  637.) 

Statutes  Copied  from  the  laaws  of  Another  State  are^  Taken  With 
the  Construction  Placed  upon  Them  by  the  Courts  of  That  State. 

See  Statutes,  2. 

Inheritance  Tax  Law  Construed* 
See  Taxation,  2. 

STIPULATIONS. 

Stipulations — ^Not  to  Object  to  Form  of  Deposition,  Effective. 

1.  Depositions  are  admissible  notwithstanding  informalities 
therein,  it  having  been  stipulated  by  the  parties  that  no  objection 
should  be  made  to  the  form  or  manner  of  taking  thenu  (Grignon  v. 
Shope,  613.) 

SUPREME  COUBT. 

Costs  for  Additional  Abstract,  by  Respondent  not  Taxable  Where  It 
was  Copy  of  Appellant's  Abstract. 

See  Costs,  1. 

Without  Jurisdiction  to  Allow  Maintenance  Money  Fending  Appeal 
from  Decree  of  Divorce. 

See  Divorce,  6. 

Bule  8  Relaxed. 
Soe  Divorce,  4. 
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TAXATION. 

Taxation — Statute  ImposM  IiLbeirltaiico  Tax  on  Estate  Passing  to 
Legatee  or  Other  Beneficiary. 

1.  IlBder  the  Inheritance  Tax  Act  (Or.  L.,  9  1191)  y  as  amended 
by  Laws  of  1917,  page  799,  and  Laws  of  1919,  page  697,  the  tax 
is  imposed,  not  on  the  estate  passing  from  the  decedent,  but  on  the 
estate  passing  to  the  legatee  or  other  beneficiary.  (In  re  Clark's  Es- 
tate, 20.) 

TazatloiK-lBlieritance  Tax,  TlLongh  Computed  on  Aggregate  Estate, 
la  Tax  on  Spedflc  Gift. 

2.  Under  the  Inheritance  Tax  Act  (Or.  L.,  {  1192),  as  amended 
by  Laws  of  1917,  page  799,  and  Laws  of  1919,  page  697,  all  of  a 
decedent's  estate  subject  to  distribution  under  the  will  or  inheritance 
laws  after  the  exemption  of  $10,000  shall  pay  a  tax  as  specified,  and 
though  the  tax  is  computed  on  the  aggregate  estate  as  it  exists  be- 
fore distribution,  it  remains  in  no  wise  other  than  a  tax  on  each 
specific  gift,  legacy  or  inheritance;  for  it  is  computed  on  the  total 
of  such  gifts,  legacies  and  inheritances,  and  its  apportionment  among 
the  several  beneficiaries  presents  no  difficulties.  (In  re  Clark's  Es- 
tate, 20.) 

Taxation — Tax  I4ea  Superior  to  Prior  Mortgage  Lien. 

8.  Section  4328,  Or.  L.,  providing  that  tax  liens  shall  have  prior- 
ity to  and  be  fully  paid  and  satiBfied  before  any  end  every  judgment, 
mortgage,  or  other  lien,  etc.,  makes  a  tax  lien  superior  to  a  prior 
mortgage  lien.     (Wyman  v.  Noonday  Mining  Co.,  211.) 

Taxation — ^Notes  from  Administrator  to  Deceased  Held  Unpaid  at 
Time  of  Assessment  and  Taxation. 

4.  In  ft  suit  to  enjoin  the  collection  of  taxes  levied  against  the 
property  of  an  estate  of  which  plaintiff  was  administrator,  evidence 
held  to  show  that  certain  notes  given  by  plaintiff  to  the  deceased 
in  his  lifetime  were  verified  as  a  part  of  the  estate  by  the  adminis- 
trator, under  Section  1177,  Or.  L.,  and  must  have  belonged  to  the 
estate,  and  were  not  cancelled  before  time  for  assessment,  in  view  of 
the  presumption  that  the  administrator  would  have  obeyed  the  law 
by  reporting  such  payment  and  cancellation,  as  required  by  Section 
799,  paragraph  34,  Or.  L.     (Reid  v.  Multnomah  County,  310.) 

Taxation—- Notes  Belonging  to  Estate  Olven  by  Administrator  Held 
Taxable. 

5.  Notes  from  administrator  to  decedent  held  assessable  for  tax 
in  view  of  Section  4232,  Or.  L.,  providing  for  assessment  of  all 
property  situated  and  owned  within  the  state  except  that  specifically 
exempt,  and  Section  4234,  defining  personal  property  as  including  aJl 
debts  due '  or  to  become  due  from  solvent  debtors,  including  notes. 
(Beid  y.  Multnomah  County,  310.) 

Taxation— Facta  Show  Administrator  Intended  to  Defraud  Sevenue 
Law,  and  It  was  Proper  for  Assessor  and  Board  of  Equalization 
to  Tax  Eis^te's  Notes. 

6.  In  a  suit  to  restrain  a  county  from  collecting  tax  on  notes 
given  by  plaintiff  to  a  decedent,  plaintiff's  admissions  held  to  show 
that  he,  as  administrator  of  decedent's  estate,  intended  to  commit  s 
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fraud  againit  tbe  revenue  laws  of  the  state,  and  that  rach  notes 
were  taxable,  in  view  of  Sections  4268,  4269,  4272,  subsections  1,  2, 
and  Sections  4273,  4277,  4291,  4292,  4299,  Or.  L.,  relating  to  taxation 
and  assessment  by  the  county  assessor  upon  an  administrator's  fail- 
ure  to  properly  list  the  estate's  property  so  that  its  assessment  by 
the  assessor  and  board  of  equalization  was  without  error.  (Reid  v. 
Multnomah  County,  310.) 

Taxation— KotM  OiTsn  for  Monty  to  Pnichaat  Real  Estate  are  Tax- 

7.  Notwithstanding  Laws  of  1919,  page  153,  adding  paragraph  9 
to  Section  3554,  L.  O.  L.  (Section  4235,  Or.  L.),  exempting  from  tax- 
ation all  notes  secured  by  recorded  mortgages  on  real  property, 
where  money  borrowed  to  pay  for  real  estate  which  was  subject  to 
taxation,  the  debt  owed  by  the  borrower  to  the  lender  as  evidenced 
by  promissory  notes  was  not  exempt  from  taxation  for  the  reason 
that  e  tax  thereon  would  result  in  a  tax  on  both  the  land  and  the 
money  borrowed.     (Beid  v.  Multnomah  County,  311.) 

Taxation— Botnm  of  Taxes  Bof nnded,  Thongb  for  Insnillcient  Seawm 
not  Required  Where  Asseeement  was  Void. 

8.  The  assesement  of  the  stock  of  a  national  bank  to  it,  instead 
of  to  the  stockholders,  being  contrary  to  Section  5219,  Revised  Stat- 
utes of  the  United  States  (U.  S.  Comp.  Stats.,  §  9784),  and  so  void, 
so  that  no  application  to  the  board  of  equalization  to  correct  or  set 
it  aside  was  necessary,  the  bank  will  not  be  required  to  return  the 
part  of  the  tax  refunded  to  it  by  order  of  the  County  Court,  though 
the  refund  was  for  the  insufficient  reason  that  the  property  had 
been  overvalued;  the  right  of  the  bank  to  relief  on  that  account 
having  been  lost  by  failure  to  apply  to  the  board  of  equalization  to 
correct  the  discriminatory  assessment.     (Allen  v.  Bilyeu,  576.) 

TENBER. 

Unconditional  Tender  Unneoeaaary  Wliea. 
See  Brokers,  2. 

TORTS. 

Torte— Person  not  Iiiable  aa  Joint  Tort-feasor  by  Rattflcatioa  Unless 
Act  Done  for  His  Benefit  and  He  Approyed. 

1.  To  render  a  person  liable  as  a  joint  tort-feasor  by  ratification 
there  must  be  evidence  tending  to  show  that  the  wrongful  act  was 
done  for  his  benefit  and  that  he  approved  it.  (StuU  v.  Porter  et 
al.,  515.) 

TRIAIi. 

Trial— Instruction  in  Malpractice  Case  Held  Outside  of  Case. 

1.  In  a  malpractice  case,  where  it  was  alleged  that  defendant 
failed  to  exercise  requisite  skill  and  knowledge,  and  not  that  de- 
fendant did  not  possess  requisite  knowledge  and  skill,  court  erred  in 
charging,  "A  surgeon  must  inform  himself  as  to  the  facts  and  cir- 
cumstances of  the  particular  case  under  his  investigation,  and,  if  he 
fails  to  do  so,  or  fails  to  possess  the  knowledge  or  experience  and 
skill  to  handle  such  a  case,  and  a  party,  by  such  failure  is  injured, 
then  the  party  injured  is  entitled  to  recover,"  since  it  added  to  the 


Index.  819 

iuues  and  might  lead  the  jury  outside  the  case  and  to  consider  the 
qualifications  of  defendant.     (Lehman  v.  Knott,  61.) 

Trial— CaM  Should  be  Submitted  to  Jury  on  ETidence  Competent  to 
Sustain  Verdict. 

2.  It  is  not  only  the  right,  but  it  is  the  duty,  of  the  court  to 
sustain  motion  for  directed  verdict  in  a  proper  case;  but,  where 
there  is  competent  evidence  to  sustain  the  verdict,  the  case  should 
be  submitted  to  the  jury.     (Bivers  v.  Peard,  197.) 

Trial— Instruction  as  to  Bight  of  Broker  to  Oompensation  Held  to 
Inyade  Province  of  Jury. 

3.  Where  plaintiff,  who  had  a  limited  agency  for  the  sale  of  land, 
claimed  that  he  produced  a  purchaser,  ready,  able  and  willing,  but 
that  defendant  refused  to  sell,  an  instruction  stating  that,  if  the 
prospective  purchaser  expressed  his  willingness  and  readiness  to  pur- 
chase under  the  terms  of  an  oral  contract  made  with  plaintiff,  and 
was  able  to  make  the  payments  required,  plaintiff  was  entitled  to 
recover  if  the  failure  to  cousummate  was  due  to  the  evasive  acts  of 
the  defendant,  was  improper  as  invading  the  province  of  the  jury 
by  making  a  mere  verbal  expression  of  willingness  conclusive,  al- 
though the  purchaser  after  expiration  of  plaintiff's  agency  offered 
very  much  less  for  the  property.  (Anderson  y.  Wallowa  Nat.  Bank 
et  al.,  679.) 

Trial — ^Where  No  Binding  Oontract  was  Made,  Evidence  of  Declare^ 
tions  by  Purchaser  to  Broker  and  Principal  Should  be  Limited 
to  Issue  Whether  Purchaser  was  Produced. 

4.  Where  plaintiff,  who  had  an  agency  to  sell  lands  within  a 
given  period  and  receive  all  above  a  fixed  sum  as  commission,  as- 
serted that  he  produced  a  purchaser  ready,  able  and  willing,  but 
that  defendant  refused  to  consummate  the  sale  and  deprived  him  of 
his  commission,  evidence  of  declarations  by  the  purchaser  to  plaintiff 
and  to  defendants'  officers,  while  competent  on  the  question  of 
whether  the  purchaser  was  ready,  able,  and  willing  to  purchase, 
should  be  limited  by  instructions  to  that  issue.  (Anderson  v.  Wal- 
lowa Nat.  Bank  et  al.,  679.) 

Trial— Court  must  Charge  on  All  Theories  Supported  by  Bvldence. 

5.  It  is  the  duty  of  the  court  in  presenting  the  law  of  the  case 
to  instruct  on  the  law  applicable  to  all  theories  of  the  ease  that 
are  supported  by  any  competent  evidence.  (Anderson  v.  Wallowa 
Nat.  Bank  et  al.,  679.) 

Trial — ^Instruction  on  Ability  of  Purchaser  Procured  by  Broker  to 
Pay  Invasion  of  Province  of  Jury. 

6.  Where  plaintiff  claimed  commission  on  the  theory  that  he  pro- 
duced a  purchaser  ready,  able  and  willing  to  buy,  but  defendants 
declined  to  sell,  an  instruction  that  it  was  incumbent  on  plaintiff 
to  show  that  the  purchaser  was  able  to  pay  in  the  manner  provided 
for  in  the  contract,  but,  if  the  purchaser  had  money  in  bank  or 
arrangements  with  a  bank  whereby  his  check  would  be  honored  for 
an  amount  sufficient  to  consummate  the  deal,  he  was  able  to  pur- 
chase, was  improper,  invading  the  province  of  the  jury,  and  mislead- 
ing as  indicating  that  defendants  would  be  bound  to  accept  the 
check  in  lieu  of  the  cash.  (Anderson  v.  Wallowa  Nat.  Bank  et  al., 
679.) 
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TBX7ST8. 

Trusts— Prop«rt7  and  DiBpositloii  miist  bo  Spedilad  in  Older  for 
Valid  Tmst  to  bo  Oroatod. 

1.  In  order  for  a  trust  to  be  created,  there  must  be  an  estate 
to  vest  in  the  trustee,  and  the  property  must  be  definitely  described 
and  the  disposition  definitely  stated.  (In  re  Johnson's  Estate,  John- 
son V.  Helmer,  142.) 

Tmata — Benoficiary  Need  not  bo  Named  if  Identiiled. 

2.  A  testamentary  trust  will  not  fail  where  the  beneflciarj  is  de- 
scribed with  such  accuracy  that  he  may  be  identified.  (In  re  John- 
son's Estate,  Johnson  v.  Helmer,  142.) 

TruBtB — Ordinarily  Goorts  will  not  AUow  Tmake  to  Fail  for  Want  of 
Trustee. 

3.  Ordinarily  the  courts  will  not  allow  a  trust  to  fail  for  want  of 
a  trustee.     (In  re  Johnson's  Estate,  Johnson  ▼.  Helmer,  142.) 

Tniats— In  Case  of  Uncertainty  Tnut  must  Fail. 

4.  Where  uncertainty  as  to  the  property  or  disposition  exists,  a 
testamentary  trust  must  fail,  for  the  court  cannot  create  a  trust 
(In  re  Johnson's  Estate,  Johnson  ▼.  Helmer,  142.) 

Tmjrt»— Tbere  must  be  Beneflciarlee  or  tbe  Tmet  will  FalL 

5.  Unless  there  are  competent  and  certain  beneficiaries  named  or 
described,  a  trust  must  fail.  (In  re  Johnson's  Estate,  Johnson  y. 
Helmer,  142.) 

A  Devise  of  Property  for  Benevolent  Purposes  cannot  be  TJplield  as 

a  Charitable  Tmst. 

See  Charities,  1. 

A  Charitable  Tmst  will  be  Sustained  Althongli  No  Benefldaries  are 

Named. 

See  Charities,  2. 

Designation  of  Beneficiary  of  Trust  may  be  Ascertained  tmm  Wliole 
Win  by  Inference  and  Extrinsic  Circumstances. 

See  Wills,  1. 

Wbere  Trust  Fails  Trustee  cannot  Take  on  Theory  of  Absolute  Qift 

See  Wills,  81. 

VENX7E. 

Venue— Foreclosure  Proceedings  Properly  Continued  In  County  Wbere 
Instituted,  Despite  Change  in  Boundary. 

1.  Foreclosure  proceedings  against  a  mining  company  on  account 
of  unpaid  taxes,  instituted  under  Section  4332  et  seq..  Or.  L.,  were 
properly  contimied  in  Douglas  County,  where  instituted,  where  the 
mining  company's  property  was  situated,  despite  Laws  of  1915,  Chap- 
tcr  6.3,  amending  Section  2557,  L.  O.  L.,  to  change  the  boundary  line 
between  Lane  and  Douglas  Counties,  so  that  the  property  was 
thereafter  in  Lane  County.     (Wyman  v.  Noonday  Mining  Co.,  211.) 

Should  not  be  Changed  on  Aflldavlt  of  Prejudice. 

See  Criminal  Law,  1. 
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WAIVER. 

Defendant  may  Waive  Bnle  Against  Splitting  Cause  of  Action. 
See  Action,  3. 

Misjoinder  of  Causes  Waiyed  Wben  Objection  not  Taken  by  De- 
mnrrer. 

See  Pleading,  8. 

WILLS. 

Wills — ^Intention  of  Testator  may  be .  Ascertained  ftom  the  Whole 
Will  and  Extrinsic  drcnmstances. 

1.  The  designation  of  a  beneficiary  of  a  trust,  when  ambiguity 
exists,  may  be  ascertained  by  inference  from  the  whole  Vill  and 
extrinsic  circumstances.  (In  re  Johnson's  Estate,  Johnson  v.  Hel- 
mer,  142.) 

Wills— Letter  cannot  be  Considered  tm  Part  of  *  Will. 

2.  Under  Section  803,  Or.  L.,  declaring  that  a  written  will  can- 
not be  revoked  or  altered  otherwise  than  by  another  written  will, 
or  another  writing  declaring  such  revocation  and  executed  with  tho 
formalities  required  of  a  will,  and  Section  10095,  declaring  that 
every  will  shall  be  in  writing  and  attested  by  two  or  more  compe- 
tent witnesses,  etc.,  a  letter  written  by  testator  after  the  execution 
of  his  will  cannot  be  considered  as  part  of  the  will,  though  it  showed 
the  testator's  true  intent  and  supplied  omissions  in  the  original  will. 
(In  re  Johnson's  Estate,  Johnson  v.  Helmer,  142.) 

Wills — ^WIU  Executed  by  Testator  In  Contemplation  of  Suicide  Held 
not  to  Show  His  Desires. 

3.  In  view  of  letters  and  the  surrounding  circumstances,  a  will 
executed  by  a  testator  in  contemplation  of  suicide  held  not  to  show 
his  desires.     (In  re  Johnson's  Estate,  Johnson  v.  Helmer,  142.) 

Wills — ^Petition  of  Contest  may  Waive  Necessary  Formalities  Attend- 
ing Probate. 

4.  A  petition  by  way  of  direct  contest  after  probate  in  common 
form  may  waive  necessary  facts  and  formalities  attendinjj  probate. 
(In  re  Johnson's  Estate,  Johnson  v.  Helmer,  143.) 

Wills — Petition  of  Contest  Held  to  Balse  the  QnesUon  as  to  Bene- 
ficiary. 

5.  In  view  of  the  answer  to  the  contest  petition,  held  that  the 
petition  which  denied  that  the  instrument  was  the  will  of  deceased, 
and  that  it  was  ambiguous,  was  sufficient  to  raise  the  contention  that 
a  trust  sought  to  be  created  out  of  the  decedent's  property  was  in- 
valid for  want  of  a  beneficiary.  (In  re  Johnson's  Estate,  Johnson  v. 
Helmer,  143.) 

Wills — ^Wlll  cannot  be  Construed  by  Mere  Conjecture. 

6.  A  will  cannot  be  construed  by  mere  conjecture  as  to  the  in- 
tention of  the  testator,  but  the  intention  which  the  testator  ex- 
presses controls.     (In  re  Johnson's  Bstate,  Johnson  v.  Helmer,  143.) 

Wills— Proponent  has  the  Burden  of  Proving  Testamentary  Capacity. 

7.  Where,  after  a  will  is  probated  in  common  form,  its  validity 
is  attacked  by  direct  proceedings,  it  is  incumbent  upon  the  person 
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propounding  the  will  to  re-probate  the  same  by  original  proof,  as  if 
BO  probate  had  been  made,  and  hence  the  proponent  has  the  bnrdea 
of  showing  the  testator's  mental  capacity.  (In  re  Johnson's  Estate, 
Johnson  v.  Helmer,  143.) 

WlUs— Wliere  Trust  Falla»  tlia  Trnateo  cannot  Takt  on  Theory  of 
Absolute  Gift. 

8.  If  e  trust  fails  by  lapse,  or  is  condemned  as  illegal,  »  devise 
or  bequest  to  a  person  merely  by  way  of  trust  cannot  be  construed 
as  an  absolute  gift.  (In  re  Johnson's  Estate,  Johnson  v.  Helmer, 
143.) 

Wills— Ordlnarllj  Cost  of  Will  Contest  Borne  by  Estate. 

9.  It  is  the  common  practice  in  proceedings  for  the  contest  of  e 
will,  especially  where  doubtful  questions  are  settled,  to  provide  that 
costs  shall  be  paid  from  the  proceeds  of  the  estate.  (In  re  Johnson's 
Eetate,  Johnson  v.  Helmer,  144.) 

Wills— Svidence  Held  to  Show  Decedent's  Incapacity. 

10.  In  a  will  contest  case  evidence  held  to  show  the  mental  in- 
capacity of  decedent,  who  executed  the  will  in  eontemplaiion  of 
suicide.     (In  re  Johnson's  Estate,  Johnson  v.  Helmer,  144.) 

Wlll»— Cost  of  Contest  Properly  Ordered  to  be  Paid  Out  of  Estateu 

11.  Where  the  executor,  to  whom  letters  testamentary  were  regu- 
larly issued,  proceeding  in  good  faith  under  what  was  presumed  to 
be  the  will,  husbanded  the  estate,  and  the  heir  at  law,  a  resident  of 
a  foreign  country,  paid  no  attention  to  the  property,  costs  of  a  con- 
test wherein  it  was  determined  the  will  was  invalid  were  properly 
ordered  paid  out  of  the  estate.  (In  re  Johnson's  Estate,  Johnson  v. 
Helmer,  144.) 

Wills— Executors  cannot  be  Compelled  to  Bedesm  Devised  Land. 

12.  Where  purchaser  assumed  mortgage,  but  defaulted  in  pay- 
ment, devisees  to  whom  he  had  devised  the  land  could  not,  upon  his 
death  subsequent  to  foreclosure  during  period  of  redemption,  compel 
executors  to  redeem  out  of  funds  belonging  to  the  estate,  though 
will  directed  that  his  just  debts  be  first  paid,  since  the  property 
itself  is  as  between  decedent  and  legatees  the  primary  fund  out  of 
which  a  lien  must  be  satisfied.     (Marshall  v.  Middlcton,  247.) 

Wills— Devisees  Take  Subject  to  Mortgage  WUcli  Mortgagee  liad 
Elected  to  Foreclose  Before  Testator's  Death. 

13.  Where,  before  testator's  death,  the  mortgagees  had  instituted 
foreclosure  proceedings,  and  thereby  released  the  testator's  personfil 
liability  on  his  covenant  assuming  the  mortgage,  the  devisees  of  the 
mortgaged  property  take  it  subject  to  the  mortgage  debt  and  can- 
not compel  the  executors  to  pay  the  debt,  though  the  will  directed 
the  payment  of  testator's  just  debts.     (Marshall  v.  Middleton,  274.) 

Wills — ^Woords  Construed  In  Usual  and  Ordinary  Sense  TTnless  It  Ap- 
pears Tbey  Were  Used  in  Technical  Sensa 

14.  The  words  of  a  will  must  be  taken  in  their  usual  and  ordi- 
nary sense,  unless  it  appears  that  they  were  used  in  e  technical  or 
special  sen^e,  or  unless,  when  applied  to  the  subject  matter,  they 
have  a  technical  or  special  meaning.     (Gildersleeve  v.  Lee,  578.) 
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Wills — Teetator's  Intentloii  mnst  Prevail  as  BeUmilned  firom  the 
Whole  Will,  and  not  from  Detached  Portions. 

15.  Section  10124,  Or.  li.,  commands  that  all  courts  and  others 
concerned  in  the  execution  of  last  wills  shall  have  due  regard  to  the 
directions  of  the  will  and  the  true  interests  and  meaning  of  the 
testator,  so  that  his  will  shall  prevail,  and  such  intent  may  be 
gathered  from  the  whole  instrument,  and  not  from  detached  portions 
of  the  will  alone.     (Gildersleeve  v.  Lee,  578.) 

Wills— Intention  OOnstmed  ftom  Meaning  Words  of  Wliole  WiU  Con- 
▼ey  Per  8e, 

16.  In  construing  a  will,  the  court  seeks  testatrix's  intention  as 
expressed  in  the  will,  and  the  court's  conclusion  may  or  may  not 
give  words  their  technical  or  literal  import,  or  may  give  expressions 
their  ordinary  and  grammatical  sense,  but  the  meaning  settled  upon, 
if  settled  intelligibly,  is  that  which  the  words  and  language  of  the 
whole  will,  properly  interpreted,  convey  per  se.  (Gildersleeve  v. 
Lee,  578,  579.) 

Will0— ^rant  of  Life  Estate  With  Power  of  Sale  Does  not  Enlarge 
Estate  into  a  Feet,  but  Oiyes  Naked  Power  to  Dispose  of  Fee. 

17.  An  absolute  power  of  sale  or  disposal  attached  to  an  express 
life  estate  will  not  enlarge  it  into  a  fee,  although  the  power  is  to 
convey  a  fee,  and  where  an  estate  for  life  is  expressly  given,  and 
the  power  of  disposition  is  annexed  to  it,  the  fee  does  not  pass 
under  such  devise,  but  the  naked  power  to  dispose  of  the  fee,  al- 
though it  is  otherwise  in  case  there  is  a  gift  generally  of  the  estate, 
with  power  of  disposition  annexed.     (Gildersleeve  v.  Lee,  579.) 

Wills — ^WiUs  Oonstmed  as  Oivlng  Life  Tenant  Power  to  Dispose  of 
Fee. 

18.  Where  testatrix  gave  residue  of  estate  to  her  husband  for  life, 
remainder  to  their  children,  and  provided  that  "he  may  sell  and 
convey  any  and  all  of  the  property  in  the  usual  course  of  business, 
the  same  as  I  could  or  would  do  if  personally  present,"  held,  that 
the  husband  had  power  to  convey  the  fee.  (Gildersleeve  ▼.  Lee, 
579.) 

Wills — Gift  of  Power  to  Dispose  of  Whole  Estate,  Annexed  to  Life 
Estate,  With  Remainder  to  Third  Persons^  Confers  on  Tenant 
Plenary  Power  to  Convey  Fee. 

19.  A  right  of  disposition  is  not  property,  but  a  mere  authority 
and  an  absolute  power  of  disposal  is  not  inconsistent  with  an  estate 
for  life  only,  and  a  gift  of  power  to  dispose  of  the  whole  estate  an- 
nexed to  an  estate  for  life,  with  remainder  over  in  fee  to  third  per- 
sons, confers  upon  the  life  tenant  plenary  power  to  convey  the  fee 
upon  the  terms  of  the  power  granted.     (Gildersleeve  v.  Lee,  579.) 

Wills— Where  Estate  is  Oiven  for  liife  in  Definite  Terms,  Added 
Power  of  Disposition  Does  not  Enlarge  Estate  into  Fee  Simple. 

20.  It  is  a  rule  of  construction  that,  where  an  estate  is  given  for 
life  in  definite  terms,  an  added  power  of  disposition  docs  not  en- 
large the  estate  into  a  fee  simple,  and  this  rule  seeks  to  give  effect 
to  the  intention  of  the  testator,  but  regards  specific  terms  such  as 
"for  life,"  "during  his  or  her  natural  life,"  etc.,  as  showing  what 
the  testator  intended  to  give.     (Gildersleeve  v.  Lee,  579.) 
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Willft— Intentloii  of  Testator  Controls. 

21.  In  construing  a  will,  if  the  intention  of  the  testator  can  rea- 
sonably be  ascertained,  it  controls  the  disposition  of  hia  propertj. 
(Imbrie  v.  Hartrampf,  589.) 

Wins — ^"Executory  DevlBO^  I>efined. 

22.  An  "executory  devise"  is  a  future  estate  or  interest  in  lands 
created  by  will,  and  limited  so  that  it  cannot  take  effect  as  a  re- 
mainder of  a  future  use,  which  does  not  vest  at  the  death  of  the  tes- 
tator, but  only  on  the  happening  of  some  future  contingent  e^ent, 
can  be  created  without  the  intervention  of  a  preceding  estate^  and 
may  be  limited  after  a  fee.     (Imbrie  v.  Hartrampf,  590.) 

Wills — Term  'lleirs*'  or  Other  Words  of  Inheritance  not  Neceeaaxy  to 
Create  Estate  in  Fee  Simple. 

23.  Under  Section  9847,  Or.  L.,  the  term  'Tieirs**  or  other  words 
of  inheritance  are  not  necessary  to  create  or  convey  an  estate  in  fee 
simple.     (Imbrie  v.  Hartrampf,  590.) 

WillB — ^DevlBe  With  Condition  Devisee  Should  not  Sell  or  Encomber 
Before  Certain  Time  Held  to  Pass  Clear  Title  After  Bach  Time. 

24.  Testator  devised  to  his  son  certain  land  subject  to  the  re- 
strictions that  it  ehould  not  bo  sold  or  mortgaged  until  he  was  40 
years  old,  nor  be  subject  to  his  debts,  that  if  he  sold  or  mortgaged 
any  part  of  it  before  that  time  all  his  interest  should  cease  and  the 
land  descend  to  his  children,  if  any,  and,  if  not,  to  his  brothers  then 
living,  the  devise  to  be  accepted  in  full  payment  of  testator's  in- 
debtedness to  devisee  except  $500,  and  an  incumbrance  on  the  land 
to  be  paid  out  of  the  estate.  Held,  in  view  of  Sections  10121,  10124, 
Or.  L.,  providing  that  the  intent  of  the  testator  shall  control,  that  it 
was  the  intention  of  the  testator  that  devisee,  after  he  reached  40 
could  dispose  of  the  land  at  his  pleasure,  and  that  payment  of  the 
encumbrances  from  the  estate  indicated  his  intention  to  pass  a  clear 
title.     (Imbrie  v.  Hartrampf,  590.) 

Wills— Estate  In  Fee  Given  in  One  Clause  cannot  be  Taken  Amy  or 
Diminished  by  Subsequent  Ezpreesions  of  Doubtful  Import  Be- 
pugnant  Thereto. 

25.  Where  an  estate  in  fee  is  given  in  one  clause  of  the  will  in 
clear  and  explicit  terms,  the  interest  which  the  devisee  thus  obtains 
cannot  be  taken  away  or  diminished  by  any  subsequent  vague  or 
general  expression  of  doubtful  import,  or  by  any  inference  deducible 
therefrom  that  may  be  repugnant  to  the  estate  given.  (Imbrie  v. 
Hartrampf,  590.) 

Wills— Devise  of  Fee  Over  if  Devisee  "Die  Without  Iteue^"  ICaans 
Dying  Without  Issue  in  Lifetinie  of  Testator. 

26.  A  devise  of  a  fee,  with  a  condition  that  if  the  devisee  "die 
without  issue"  the  estate  is  to  go  to  others,  means  dying  without 
issue  in  the  lifetime  of  the  testator,  unless  a  different  intention  is 
manifest  from  the  context  of  the  will.  (Imbrie  v.  Hartrampf,  590, 
591.) 

Will — ^Executory  Devise  of  Fee-simple  Estate  cannot  be  Defeated  or 
Lessened  by  TJncertaln  Clause  in  Another  Portion  of  WiU. 

27.  An  executory  devise  being  for  the  purpose  of  carrying  out 
the  wish  of  a  testator,  no  technical,  indefinite  or  uncertain  olaoae  in 
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asubBeqaent  paragp'apli  of  the  will  should  be  construed  to  defeat  or 
lessen  the  plain  devise  of  an  estate  in  fee  simple,  made  in  an  earlier 
clause  of  the  wilL     (Imbrie  v.  Hartrampf,  591.) 

WUlB — Sabsaqnent  Paragraph  of  Will  Held  not  to  Debase  Fee  Granted 
Devisee  in  Earlier  Paragraph. 

28.  Testator  devised  to  a  son  in  one  paragraph  of  his  will  certain 
land  subject  to  the  restriction  that  it  should  not  be  sold  or  mort- 
gaged until  devisee  was  40  years  of  age,  nor  be  subject  to  his  debts, 
that  if  he  sold  or  mortgaged  any  part  of  it  before  such  time  all  his 
interest  therein  should  cease  and  the  land  descend  to  his  children, 
if  any,  and  if  not,  to  all  his  brothers  then  living,  the  devise  to  be 
accepted  and  received  in  full  payment  of  testator's  indebtedness  to 
devisee,  except  $30Q,  and  the  encumbrance  upon  the  land  to  be  paid 
out  of  the  testator's  estate.  In  another  paragraph  of  the  will  testator 
directed  that  should  any  of  the  devisees  named  in  the  will  die  with- 
out leaving  lineal  descendants^  children  or  grandchildren,  all  of  the 
property  devised  to  such  devisee  should  go  in  equal  shares  to  his 
brothers  and  sisters  then  living,  or  to  the  children  of  any  brother  or 
sister  then  deceased.  HHd,  that  the  latter  provision  did  not  debase 
the  fee-simple  title  which  passed  to  the  son  after  he  attained  the 
age  of  40  years  without  violating  any  of  the  restrictions  in  the 
earlier  paragraph  of  the  will.     (Imbrie  v.  Hartrampf,  591.) 

Wills-— Foreign  Judgment  of  Probate  cannot  be  Attacked  for  Irregu- 
larities. 

29.  Under  the  full  faith  And  credit  clause,  Article  IV,  Section  1, 
Constitution  of  the  United  States,  probate  proceedings  of  another 
state  cannot  be  discredited  for  irregularities.  (Grignon  v.  Shope, 
612.) 

Wills— Foreign  Decree  Probating  Will  cannot  be  Attacked  by  Show- 
ing Later  WilL 

30.  Decree  of  another  state  probating  a  will  cannot  be  attacked 
on  the  ground  of  there  being  a  later  will,  except  by  proceedings  in 
the  other  state.    (Origncn  v.  Shope,  612.) 

A  Will  Giving  Testator's  Property  to  a  SwedliA  Society  in  Tmst  not 
Using  the  Words  "Cluurity"  or  "Benevolent"  Does  not  Create  a 
Charitable  Trust. 

See  Charities,  1. 

WITNESSES. 

Qnestlon  to  Witliess  aa  to  Whether  Application  of  Side  Splints  to 
Broken  Wrist  was  'Unskillful  and  Negligent,**  Held  Improper. 

See  Evidence,  6. 

Expert  not  Allowed  to  Draw  Inferences  of  FactL 
See  Evidencei  2. 

WOBDS  AND  PHRASES. 

'^enerolenf  Is  Broader  Term  Than  ''Gharity." 
See  Charities^  1. 

'^qnlp^  and  "InstaU"  Held  to  Mean  to  Put  in  Place  Beady  for  Vso, 

See  ContractSi  &• 
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'Offfty,''  BomMmm  finporta  Ability,  Oompetencyy  PosslliUity  or  FnlK 
AliUtty. 

See  Damages,  2. 

'OliiToico^  H«ld  a  WxitUa  Aoconnt  of  HkM  Parttoalan  of  MerduadiM 
Boat  a  Pordiaaer. 
'  6ee  Liensy  1. 

''Bxocatory  DovlM^  Doflnod. 

See  WUlSy  22. 

WBIT  OF  BEVISW. 

On  Writ  of  Beriow  Procoodlngs  to  Open  Stroel^  Oonunon  Conadl 
must  SlLOW  Qnaliflcatlona  of  Ammmkb  of  Damagea, 

See  Eminent  Domain,  2. 


